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CASES  AEGUED  AND  DETEEMINED 

IN  THB 

SUPREME  COUET 

OF  THB 

STATE   OF   IDAHO. 


(July  3,  1905.) 

•STATE,  Respondent,  v.  GEORGE  SWENSEN,  Appellant 

[81  Pae.  879.] 
PoRGERT— What  OoVBTvnjrwB — ^Fraudulbkt  Intsnt — Qviurr  Knowit 

SDeS   IN    IjTTKBmO   FOBOBD    INSTSUM£KT — ^MAKING    AND    UTTEBIN9 

Both  Chaboxd  in  Onb  Count. 

1.  To  constitute  forgery  in  this  state  the  instrument  or  informa- 
tion must  allege  that  the  alleged  wrongful  act  was  done  with  intent 
to  defraud  another  (Bev.  Stats.  7028). 

2.  An  information  which  charges  that  defendant  "did  willfully, 
unlawfully,  feloniously  and  falsely  forge  and  utter  a  bank  check," 
and  ''did  then  and  there  utter  the  said  bank  check  as  true  and 
genuine  with  intent  to  defraud  the  said  B.,''  is  fatally  defective, 
in  that  the  part  charging  the  making  of  the  instrument  fails  to 
allege  that  the  same  was  done  ''with  intent  to  defraud  another/' 
and  is  also  defective  in  that  the  part  charging  the  uttering  of  the 
bank  check  fails  to  allege  that  the  check  was  uttered  "knowing 
the  same  to  be  false,  altered,  forged  or  counterfeited." 

3.  Such  information  gains  no  additional  strength  when  its  charg- 
ing parts  are  joined  together  in  one  count  and  taken  as  a  whole, 
where  each  separate  charge  is  in  itself  defective  and  insufficient. 

(Syllabus  by  the  court.) 

Appellant  was  tried  in  the  district  court  of  Bingham 
county,  found  guilty  of  forgery  and  sentenced  to  a  term  in 
the  state  penitentiary,  and  appealed  from  the  judgment. 
Reversed. 

*Thi8  ease  should  have  been  reported  in  the  11th  Idaho,  but  was  in- 
advertently omitted  from  that  volume. 
Idaho,  Vol.  13—1 
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Argument  for  Bespondent. 

Briggs  &  McCutcheon,  for  Appellant. 

The  pleader  in  the  information  has  attempted  to  lay  two 
charges  in  the  same  count:  First,  forgery  under  the  statute 
by  writing  a  check;  second,  forgery  under  the  statute  by 
uttering  a  check.  At  the  same  time  he  charges  that  both 
were  accomplished  by  writing.  Forging  a  check  by  writing 
is  one  offense,  and  forgery  by  uttering  a  check  is  another 
offense,  both  being  made  offenses  under  our  statute.  It  is 
error  to  render  judgment  of  conviction  **for  forgery  as 
charged  in  the  information,"  without  designating  the  count 
upon  which  the  verdict  is  found,  and  especially  so  when  one 
count  must  fall  for  want  of  allegations  in  the  information 
sufficient  to  support  it.  (^People  v.  Eppinger,  114  Cal.  350, 
46  Pac.  97.) 

An  indictment  charging  forgery,  but  which  failed  to  allege 
that  it  was  done  with  intent  to  defraud,  is  fatally  defective. 
(People  V.  Turner,  113  Cal.  278,  45  Pac.  331;  People  v.  Mix- 
chell,  92  Cal.  563,  28  Pac.  597 ;  People  v.  Smith,  103  Cal.  563, 
37  Pac.  516;  State  v.  Oavigan,  36  Kan.  326,  13  Pac.  554; 
State  V,  Warren,  109  Mo.  432,  19  S.  W.  191;  Drake  v.  State, 
19  Ohio  St.  211.) 

When  one  part  of  an  information  charging  the  passing  of 
a  forged  instrument  is  fatally  defective,  such  information 
gains  no  additional  strength  when  its  charging  parts  are 
joined  together  and  taken  as  a  whole.  {People  v.  Mitchell, 
92  Cal.  563,  28  Pac.  597.) 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow,  and  P.  S. 
Wettach,  for  the  State. 

Both  the  making  of  the  forged  instrument  and  the  utter- 
ing of  the  same  may  be  charged  in  a  single  count  of  the  in- 
dictment, and  may  constitute  one  offense.  {People  v.  Shot- 
well,  27  Cal,  394;  People  v.  Frank,  28  Cal.  513.) 

That  is  what  has  been  done  in  the  case  at  bar;  it  charges 
the  whole  series  of  acts  connected  with  the  check  in  one  count 
as  constituting  the  crime  of  forgery.  There  is  only  one 
charge  and  one  count,  which  marks  this  case  off  clearly  from 
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Opinion  of  the  Court — Stockslager,  C.  J. 

cases  cited  by  appellant.  The  charging  part  of  the  informa- 
tion reads:  ''Did  forge  and  utter."  Both  said  acts  are 
charged  together  in  one  count  as  constituting  one  crime. 

An  offense  need  not  be  charged  in  the  exact  language  of 
the  statute,  ''but  other  words  conveying  the  same  meaning 
may  be  used. ' '     (Rev.  Stats.,  sec.  7685. ) 

Ordinary  and  concise  language,  and  such  as  will  enable 
a  person  of  ordinary  understanding  to  know  what  is  in- 
tended, is  sufficient.     (Rev.  Stats.,  sec.  7686.) 

Technical  defects  in  an  information  which  do  not  tend  to 
the  prejudice  of  a  substantial  right  of  the  defendant  do  not 
make  it  insufficient.     (Rev.  Stats.,  sec.  7687.) 

STOCKSLAGER,  C.  J.— The  county  attorney  of  Bing- 
ham  county  filed  his  information,  charging  that,  "George 
Swensen,  on  or  about  the  1st  day  of  November,  1904,  at  the 
county  of  Bingham,  state  of  Idaho,  and  prior  to  filing 
this  information,  did  willfully,  unlawfully,  feloniously  and 
falsely  forge  and  utter  a  bank  check  which  was  then  and 
there  signed  in  blank  by  one  Evel3ai  Richards,  to  wit:  A 
check  on  the  State  Bank  of  Idaho  Palls,  Bingham  County, 
Idaho,  and  which  said  check  he,  the  said  George  Swensen, 
did  willfully,  unlawfully,  falsely  and  feloniously  forge  and 
utter  by  writing  in  the  body  of  the  check  the  words  and 
figures,  to  wit:  George  Swensen,  twenty-five  ($25.00)  be- 
tween the  words,  'pay  to  the  order  of  and  the  word  'dol- 
lars,' and  did  then  and  there  utter  the  said  bank  check  as 
true  and  genuine  with  intent  to  defraud  the  said  Evelyn 
Bichards." 

Thereafter,  and  on  the  third  day  of  April,  1905,  the  de- 
fendant being  in  open  court  with  his  counsel,  the  informa- 
tion was  read  to  him  and  he  was  given  until  the  next  morn- 
ing to  plead,  and  on  the  next  morning,  to  wit,  on  the  fourth 
day  of  April,  he  asked  that  the  plea  of  not  guilty  be  en- 
tered in  his  behalf.  Thereafter,  Briggs  &  McCutcheon, 
counsel  for  defendant,  filed  their  demurrer  to  the  above  in- 
formation: "First,  that  the  information  does  not  substan- 
tially conform  with  the  provisions  of  sections  7677,  7678, 
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7679  of  the  Revised  Statutes  of  Idaho;  second,  that  more 
than  one  offense  is  charged  in  the  information  in  this,  that 
the  defendant  is  charged  with  forging  and  uttering  the  check 
in  question  for  the  reason  that  the  facts  stated  do  not  con- 
stitute a  public  offense."  This  demurrer  was  overruled  by 
the  court  Thereafter  a  jury  was  impaneled,  a  trial  had 
and  a  verdict  rendered,  to  wit:  **We,  the  jury,  duly  sworn 
and  impaneled  in  the  above-entitled  case,  find  the  defendant 
guilty  of  forgery,  as  charged  in  the  information."  There- 
after, and  on  the  tenth  day  of  April,  1905,  counsel  for  ap- 
pellant moved  the  court  for  an  order  in  arrest  of  judgment 
on  the  following  grounds,  to  wit:  "First,  that  the  county 
attorney's  information  against  said  defendant  does  not  sub- 
stantially conform  to  the  provisions  of  sections  7677,  7678 
and  7679  of  the  Revised  Statutes  of  Idaho ;  second,  that  more 
than  one  offense  is  charged  in  the  county  attorney's  informa- 
tion filed  herein,  and  for  further  reason  that  the  facts  stated 
did  not  constitute  a  public  offense." 

On  April  15,  1905,  after  having  heard  argument  of  coun- 
sel on  the  above  motion,  the  court  rendered  its  decision  and 
ordered  that  said  motion  be  overruled.  On  the  twenty- 
fourth  day  of  April,  1905,  the  court  passed  sentence  upon 
the  above  defendant,  sentencing  him  to  a  term  of  one  year 
in  the  penitentiary  of  the  state  of  Idaho,  at  hard  labor.  On 
the  same  day  counsel  for  appellant  gave  notice  of  their  in- 
tention to  appeal  to  the  supreme  court  of  the  state  of  Idaho, 
from  the  judgment  of  conviction,  and  also  from  the  order 
denying  defendant's  motion  in  arrest  of  judgment  entered 
on  the  fifteenth  day  of  April,  1905.  This  prosecution  is 
based  on  section  7028  of  the  Revised  Statutes  of  Idaho,  which, 
among  other  things,  says:  ** Every  person  who,  with  intent 
to  defraud  another,  falsely  makes,  alters,  forges  or  counter- 
feits any  check,  ....  is  guilty  of  forgery,"  and  further 
on  in  the  section  it  is  provided  that  any  person  who  "utters, 
publishes,  passes  or  attempts  to  pass  as  true  and  genuine,  a 
false,  forged  or  counterfeited  check,  knowing  the  same  to 
be  false,  altered,  forged  or  counterfeited,  with  intent  to  dam- 
age or  defraud  any  person,  is  guilty  of  forgery."  • 
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It  is  very  earnestly  insisted  by  counsel  for  appellant  that 
the  court  erred  in  overruling  their  motion  in  arrest  of  judg- 
ment, claiming  that  the  information  charges  two  offenses; 
First,  forgery,  under  the  statutes,  by  writing  a  check;  sec- 
ond, forgery,  under  the  statutes,  by  uttering  a  check,  and  at 
the  same  time  charges  that  both  were  accomplished  by  writ- 
ing. They  further  contend  that  forging  a  check  by  writing 
the  same  is  one  thing  and  one  offense,  and  committing  for- 
gery by  uttering  the  check  is  another  thing  and  another  of- 
fense, both  being  made  offenses  under  our  statutes. 

Our  attention  is  first  called  to  People  v.  Eppinger,  114  Cal. 
350,  46  Pac.  97.  It  seems  that  defendant  was  convicted  under 
an  indictment  for  passing  and  publishing  a  fictitious  check, 
with  intent  to  defraud,  and  which  also  charged  a  prior  con- 
viction for  petit  larceny.  A  verdict  of  guilty  was  returned 
by  the  jury,  as  to  making  and  passing  a  fictitious  check,  but 
the  verdict  was  silent  as  to  the  prior  conviction  for  petit 
larceny. 

In  the  opinion  the  court  quotes  from  People  v.  Johnson, 
71  Cal.  384,  12  Pac.  262,  as  follows:  ''The  clerk  has  no  power 
to  enter  and  it  is  at  least  error  in  the  court  to  direct  a  judg- 
ment declaring  that  the  defendant  has  been  convicted  of  one 
offense  when  in  fact  he  has  been  convicted  of  another  and 
distinct  offense.  The  entry  of  judgment  declaring  that  the 
defendant  has  been  convicted  of  an  offense  of  which  he  has 
not  been  convicted  is  more  than  a  mere  technical  error."  It 
is  conceded  by  counsel  for  appellant  that  both  offenses,  that 
is,  the  offense  of  forgery  and  of  uttering  the  forged  paper 
can  be  properly  charged  and  prosecuted  together  as  one  of- 
fense when  properly  plead,  but  they  contend  that  it  is  error 
to  render  judgment  of  conviction  for  forgery  as  charged  in 
the  information  without  designating  the  count  upon  which 
the  verdict  is  found,  and  especially  so  when  one  or  both 
counts  must  fall  for  want  of  allegations  in  the  information 
sufficient  to  support  a  verdict  and  judgment. 

Our  attention  is  called  to  People  v.  Mitchell,  92  Cal.  563; 
28  Pac.  597.  The  first  clause  of  the  syllabus  is  as  follows: 
**An  information  which  charges  that  defendant  did  *unlaw- 
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fully,  feloniously  and  fraudulently  make  and  forge  a  cer- 
tain check,'  and  did  'falsely,  fraudulently,  knowingly,  feloni- 
ously and  with  intent  to  defraud,  prejudice  and  damage  one 
M.,  utter,  publish  and  pass  the  same,'  is  fatally  defective 
in  that  the  part  charging  the  forgery  fails  to  allege  that  it 
was  done  with  intent  to  defraud." 

The  second  part  of  such  information  charging  the  pass- 
ing of  a  forged  instrument  is  also  fatally  defective  in  that 
it  fails  to  allege  that  defendant  knew  that  the  instrument 
was  forged. 

In  the  opinion  it  is  said:  ''It  will  be  observed  that  the 
charging  part  of  the  information  consists,  as  it  were,  of  two 
branches;  that  the  defendant  is  charged  with  making  and 
forging  a  certain  check,  and  with  uttering  and  passing  the 
same  with  intent  to  defraud.  This  character  of  pleading  • 
has  been  recognized  and  approved  in  the  case  of  People  v. 
Shotwell,  27  Cal.  394,  People  v.  Frank,  28  Cal.  513,  and  it 
is  there  decided  that  under  such  an  information  evidence  of 
the  false  making  of  the  check  or  of  uttering  and  passing  the 
same,  knowing  it  to  be  forged,  or  evidence  both  of  the  making 
and  uttering  will  sustain  a  verdict  of  guilty." 

Under  the  portion  of  the  information  charging  the  feloni- 
ous making  and  forging  of  the  check  there  is  no  allegation 
that  such  acts  of  defendant  were  done  with  intent  to  de- 
fraud.   Forgery  is  a  statutory  oflfense,  and  the  intent  to  | 
defraud  is  the  essential  element  and  must  be  alleged  in  the             I 
information  in  order  that  the  judgment  of  conviction  upon              ' 
such  a  charge  will  have  suflScient  support    As  to  the  por-             j 
tion  of  the  information  charging  the  passsing  and  uttering, 
it  is  alleged  that  the  defendant  did  **  willfully,  unlawfully, 
falsely,  knowingly  and  feloniously,  with  intent  to  defraud, 
utter  and  pass  as  true  and  genuine  the  said  false  and  forged 
check." 

Section  470  of  the  Penal  Code  provides  that  the  defend- 
ant at  the  time  he  utters  and  passes  the  instrument  as  i 
genuine  must  know  the  same  to  be  "false,  altered,  forged  I 
and  counterfeited,"  and  the  allegation  that  he  falsely  and  ' 
knowingly  uttered  and  passed  as  genuine  a  false  and  forged            < 

I 
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check  cannot  be  construed  to  mean  that  he  knew  the  check 
was  false  and  forged  at  the  time  he  uttered  and  passed  it. 
For  these  reasons  we  think  the  charging  part  of  both  branches 
of  the  information  is  fatally  defective  when  taken  separately, 
and  it  gains  no  additional  strength  when  joined  together  and 
taken  as  a  whole. 

In  People  v.  Turner,  113  Cal.  278,  45  Pac.  331,  Mr.  Jus- 
tice  Henshaw  uses  the  following  language:  ''The  informa- 
tion, it  is  admitted,  contained  two  counts.  By  the  first  it  is 
charged  that  the  defendant,  having  in  his  possession  a  deed 
of  a  piece  of  realty,  made  and  executed  by  one  Lizzie  O'Don- 
nell  to  J.  P.  Frenna,  did  'willfully,  unlawfully,  knowingly, 
feloniously,  falsely  and  fraudulently  make  and  forge  on  the 
back  of  said  deed  a  certificate  in  the  handwriting  of  T.  A. 
Bell,  ....  which  said  false,  fraudulent  and  forged  certifi- 
cate purported  to  recite  that  the  aforesaid  deed  had  been  filed 
in  the  office  of  the  county  recorder  of  said  county  of  Fresno, 
duly  recorded.'  ....  By  the  second  county  it  is  charged 
that  the  defendant,  'well  knowing  said  pretended  certificate 
to  be  false,  fraudulent  and  forged,'  did  'then  and  there,  to 
\nt,  on  the  4th  day  of  October,  1892,  willfully,  unlawfully, 
knowingly,  falsely,  fraudulently,  feloniously  and  with  intent 
to  defraud  J.  P.  Frenna,  utter,  publish  and  pass  the  same 
to  said  Frenna  as  genuine  and  true.'  "  It  is  further  said: 
"Upon  the  trial  of  the  cause  evidence  was  introduced  under 
both  counts,  the  jury  was  instructed  upon  the  law  govern- 
ing both  the  making  and  the  uttering  of  a  forged  instru- 
ment, and  a  general  verdict  of  guilty  as  charged  was  re- 
turned. It  is  here  contended,  as  it  was  in  the  trial  court, 
both  upon  demurrer  and  upon  a  motion  in  arrest  of  judg- 
ment, that  the  first  count  is  radically  defective.  The  intent 
to  defraud  is  not  only  an  essential  element  of  the  crime  of 
forgery,  but  it  is  an  essential  averment  to  every  indictment 
for  forgery.  The  first  count  is  radically  defective.  It  is 
therein  merely  declared  that  the  defendant  did  fraudulently 
make  and  forge  the  certificate.  It  does  not  allege  that  the 
acts  were  done  with  intent  to  defraud  anyone.  In  People  v. 
UitcheU,  92  Cal.  590,  28  Pac.  597,  a  count  containing  the 
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identical  defect  was  held  by  this  court  in  bank  to  be  fatally 
imperfect" 

Applying  the  roles  as  announced  in  the  foregoing  author- 
ities there  can  be  no  doubt  but  that  the  information  before 
us  is  insufficient.  By  this  information  the  prosecutor  sought 
to  charge  the  defendant  in  one  count  with  both  the  forging 
and  making  of  the  false  and  fraudulent  instrument,  as  well 
as  with  the  fraudulent  and  wrongful  uttering  of  the  same. 
An  examination  of  the  information,  however,  discloses  the 
fact  that  the  count  is  neither  good  as  to  the  making  nor  as 
to  the  uttering.  It  is  not  charged  that  the  defendant  made 
the  instrument  ''with  intent  to  defraud  another/'  nor  is  it 
alleged  that  he  uttered  the  check  ''knowing  the  same  to  be 
false,  altered,  forged  or  counterfeited."  While  both  offenses 
may  be  united  in  one  count,  that  fact  does  not  relieve  the 
prosecutor  from  the  necessity  of  charging  all  the  elements 
which  are  made  necessary  by  statute  (Rev.  Stats.,  sec.  7028  to 
constitute  the  crime. 

We  have  frequently  held  that  an  indictment  or  informa- 
tion in  the  language  of  the  statute  is  sufficient,  but  we  have 
never  gone  to  the  extent  of  holding  an  information  which 
falls  short  of  the  statutory  definition  of  the  offense  sought  to 
be  charged  as  a  sufficient  information  upon  which  to  rest  a 
judgment  of  conviction.  A  defendant  has  a  constitutional 
as  well  as  a  statutory  right  to  know  the  offense  with  which 
he  is  charged  that  he  may  defend  against  that  specific  cahrge. 

Judgment  is  reversed  and  the  cause  remanded,  with  in- 
structions for  the  trial  court  to  sustain  the  motion  in  arrest 
of  judgment. 

Ailshie,  J.,  concurs, 

SULLIVAN,  J.,  Dissenting. — ^I  dissent  from  the  conclusion 
reached  by  my  associates.  The  information  charges  the  de- 
fendant with  forgery  in  uttering  or  passing  a  false  and 
fraudulent  bank  check  which  it  is  charged  he  had  willfully, 
fiilsely  and  feloniously  drawn.  The  information  charges  that 
he  uttered  said  false  "bank  check  as  true  and  genuine  with 
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intent  to  defraud/'  etc.  From  the  language  used  in  the  in- 
formation it  is  clearly  stated  that  defendant  knew  the  check 
was  false,  as  it  is  alleged  that  he  drew  it  himself.  Tfi  it  pos- 
sible that  that  language  is  not  sufficient  to  charge  that  he 
knew  that  it  was  false  t  It  was  not  necessary  to  charge  that 
he  drew  or  made  said  bank  check  with  intent  to  defraud,  etc. ; 
it  was  sufficient  to  charge  that  he  uttered  said  check  as 
genuine  with  intent  to  defraud.  The  intent  with  which  it 
was  uttered  is  the  gravamen  of  the  crime,  and  not  the  mak- 
ing of  the  check.  The  charging  part  of  the  iu  formation 
comes  clearly  within  the  provisions  of  sections  7685,  768o 
of  the  Revised  Statutes.  The  act  chained  as  a  crime  is 
clearly  and  distinctly  set  forth  in  said  information  in  or- 
dinary and  concise  language,  and  in  such  manner  as  to  en- 
able the  defendant  to  know  just  what  crime  he  was  charged 
with,  and  under  the  provisions  of  our  statute,  that  is  suffi- 
cient.   The  judgment  should  be  affirmed. 


(January  3,  1907.) 

STATE  OP  IDAHO,  Respondent,  v.  JESSE  DUNN  and 
JESSE  DE  MASTERS,  Appellants. 

[88  Pac.  235.] 

Labcent  of  Livestock— Branding  op  Livestock — Ownership  of 
Brand— Parol  Evidence  not  Admissible — Ownership  in  Brand 
Only  Acquired  in  Conpormity  with  Law. 

1.  Under  the  provisioiiB  of  sections  5  and  14  of  the  act  of  March 
7,  1905  (Sees.  Laws  1905,  p.  352),  known  as  the  livestock  and 
branding  law,  parol  evidence  la  not  admissible  to  prove  owner- 
ship of  a  stock  brand. 

2.  Where  a  stock  brand  has  been  recorded  in  compliance  with  the 
provisions  of  the  act  of  March  7,  1905  (Sess.  Laws  1905,  p.  352  >, 
known  as  the  livestock  and  branding  act,  the  production  of  the  orig- 
inal certificate  issued  by  the  state  recorder,  or  a  certified  copy  of 
the  record,  constitutes  prima  fade  evidence  of  the  ownership  of  the 
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brand  and  of  the  right  of  posBession  of  the  animals  on  which  the 
same  is  found. 

3.  Under  the  provisions  of  the  above-mentioned  act,  no  owner- 
ship can  be  acquired  in  a  stock  brand  or  the  right  to  use  the  samo 
in  an/  other  manner  than  by  a  compliance  with  the  provisions  of 
the  statute  for  the  recording  of  brands  and  the  transfer  thereof. 

4.  One  who  has  failed  to  record  his  brand  as  required  hy  the 
provisions  of  the  statute  must  prove  his  ownership  of  the  animal 
on  which  an  unrecorded  brand  is  found  in  the  same  manner  as  he 
would  prove  his  ownership  of  any  other  personal  property  or  of  an 
unbranded  animal. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  in  and  for  Boise  County. 
Hon.  George  H.  Stewart,  Judge. 

Prosecution  by  information  on  the  charge  of  grand  larceny. 
Defendants  were  convicted  and  sentenced  to  a  term  in  the 
state  penitentiary,  and  appealed  from  the  judgment  and  an 
order  denying  their  motion  for  a  new  trial.    Reversed, 

Lot  L.  Peltham,  for  Appellants. 

When  the  trial  court  permitted,  over  the  objection  of  the 
defendants,  the  following  question  and  answer:  ''Q.     What  is 

your  brand!    A.     Quarter  circle  A,  on ,"  an  error  was 

committed  that  must,  from  the  nature  of  things,  be  considered 
reversible  error;  else  the  legislature  had  as  well  added  to 
said  section  14  of  the  1905  law  the  following  clause:  ''Parol 
evidence  shall  be  inadmissible  to  prove  the  ownership  of  a 
brand,  unless  the  trial  court  want  to  admit  parol  evidence  to 
prove  the  same,** 

The  case  of  State  v.  Rathhone,  8  Idaho,  161,  67  Pac.  186, 
was  decided  in  1901,  and  the  legislator  who  introduced  that 
bill  in  1905  in  all  probability  had  that  decision  in  mind,  else 
it  would  not  have  been  necessary  to  have  worded  the  four- 
teenth section  of  the  1905  law  so  near  like  section  1179,  Re- 
vised Statutes,  and  then  added  the  clause  that  parol  evidence 
would  be  inadmissible  to  prove  the  ownership  of  a  brand. 

The  1905  stock  brand  law  goes  to  the  question  of  proof  and 
affects  the  remedy  only.    When  a  statute  aflEects  the  remedy 
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only,  and  by  giving  it  a  retroactive  operation  no  vested  rights 
will  be  affected,  it  will  be  given  such  operation  by  the  courts 
unless  it  plainly  appears  that  the  legislative  intent  was  other- 
wise. {Bamett  v.  Vmmeter,  7  Ind.  App.  45,  33  N.  E.  666; 
Johnson  v.  Board,  107  Ind.  15,  8  N.  E.  1.) 

No  man  or  corporation  has  a  vested  right  in  the  rules  of 
evidence.  They  pertain  to  the  remedies  provided  by  the 
state  for  its  citizens,  and  do  not  constitute  a  part  of  any  con- 
tract. They  are  subject  to  control  and  modification  by  the 
legislature,  whether  affecting  proof  of  existing  rights,  or 
rights  subsequently  acquired.  Changes  in  them  may  be  made 
applicable  to  existing  causes  of  action.  {Chicago  B.  &  Q.  B.  v. 
Jones,  149  111.  361,  41  Am.  St.  Rep.  278,  37  N.  B.  247,  24 
L.  R.  A.  141;  Marks  v.  Crow,  14  Or.  382,  13  Pac.  55.) 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow,  Philip  B. 
Hindman  and  H.  lu  Fisher,  Prosecuting  Attorney,  for  the 
State. 

The  stock  brand  law  must  be  considered  in  the  light  of  a  rea- 
sonable interpretation  of  all  its  provisions  regarded  as  one  har- 
monious whole.  The  courts  will  take  judicial  notice  of  what- 
ever may  affect  the  validity  or  meaning  of  a  statute.  They 
will  take  notice  of  events  generally  known  within  their  ju- 
risdiction, of  the  history  of  legislation  and  of  the  reasons 
ui^ed  for  and  against  the  passage  of  a  law.  (2  Sutherland 
on  Statutory  Construction,  sec.  310;  Adams  v.  Yazoo  etc. 
R.  R.  Co.,  75  Miss.  275,  22  South.  824.) 

The  application  of  the  statutory  requirement  to  the  condi- 
tions in  this  case  would  be  of  a  retroactive  character.  The 
law  does  not  require  that  all  brands  must  be  filed  with  the 
state  recorder  on  October  1,  1905,  or  within  any  particular 
time  thereafter.  Even  under  the  literal  interpretation  con- 
tended for  on  behalf  of  appellants,  it  cannot  be  argued  that 
the  trial  court  erred  in  permitting  the  only  proof  of  owner- 
ship available  in  this  particular  case,  where  the  dispute  as 
to  ownership  arose  prior  to  taking  effect  of  the  statutory  re- 
quirement. 
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The  '* controlling  purpose"  of  the  stock  brand  law  is  the 
protection  of  the  stock  growers.  Surely,  it  will  not  be  per- 
verted to  defeat  that  end  and  the  ends  of  justice,  by  enabling 
criminals  to  escape  in  cases  where  proof  of  ownership,  which 
is  always  essential  to  secure  a  conviction,  must  depend  upon 
parol  evidence.  The  provisions  referred  to  must  be  regarded 
as  supplementary  to,  and  not  in  derogation  of,  the  well-known 
rules  of  the  common  law  of  evidence,  as  embodied  in  our  Code 
of  Civil  Procedure.  In  this  view,  under  what  is  known  as  the 
"best  evidence  rule,'*  parol  evidence  would  be  inadmissible 
to  prove  the  ownership  of  a  recorded  brand,  because  not  the 
best  evidence  available;  but  where  a  brand  has  not  been  re- 
corded, parol  evidence  being  the  best  evidence  available,  is 
admissible  to  prove  ownership.  (State  v.  Rathbone,  8  Idaho, 
161, 174,  67  Pac.  186.) 

AILSHIE,  J. — The  defendants  were  convicted  of  the  crime 
of  grand  larceny,  and  appealed  from  the  order  and  judgment 
denying  a  motion  for  a  new  trial.  The  first  specification  of 
error  is  directed  against  the  ruling  of  the  court  in  admit- 
ting plaintiff's  exhibit  1,  which  purports  to  be  a  bill  of  sale 
of  the  animal  that  is  alleged  to  have  been  stolen,  given  by  one 
John  Carter  to  the  complaining  witness.  This  instrument 
is  not  very  intelligible,  but  that  is  no  sufficient  reason  for 
its  rejection  in  evidence  for  whatever  information  it  might 
furnish  the  jury.     There  was  no  error  in  its  admission. 

The  next  assignment  of  error  is  directed  against  the  admis- 
sion of  parol  evidence  to  prove  the  ownership  of  the  brand. 
The  prosecuting  witness  Neilson  claimed  to  be  the  owner  of  the 
stolen  animal,  and  he  traced  his  title  to  the  animal  back 
to  one  Mickey  Morton.  Neilson  seems  not  to  have  had  any 
brand  recorded  and  had  never  branded  this  animal.  Morton, 
however,  who  claimed  to  have  been  the  original  owner  of  the 
animal,  had  branded  it,  as  he  testifies,  and  also  shows  by  other 
witnesses,  with  what  he  terms  the  quarter  circle  A  brand, 
made  thus :  A.  It  is  not  shown  that  Morton  had  ever  caused 
bis  brand  to  be  recorded  in  compliance  with  law,  and  counsel 
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for  the  defendants  objected  to  the  introduction  of  parol  evi- 
dence of  Morton's  ownership  of  the  brand  on  that  ground,  and 
his  <rf)jection  was  overruled.  The  witness  testified  that  some 
years  ago  the  quarter  circle  was  broken  off  his  brand,  and 
that  he  had  been  in  the  habit  of  branding  with  the  A  and 
then  running  the  quarter  circle  above  the  A  with  the  heel  of 
the  letter.  The  defendants,  on  the  other  hand,  claimed  that 
the  animal  belonged  to  one  Ben  Allen,  and  that  he  had  in- 
structed them  when  riding  the  range  to  get  this  animal  for 
him  if  they  found  it.  Allen  appeared  as  a  witness  on  behalf 
of  defendants  and  testified  that  the  animal  belonged  to  him, 
and  that  the  brand  thereon  was  his  brand,  and  he  produced 
the  certificate  of  the  state  recorder  of  brands  showing  that 
lus  brand  was  the  letter  A  on  the  left  shoulder  with  a  bar 
over  it,  thus :  "A.  There  was  a  sharp  conflict  among  the  wit- 
nesses as  to  whether  the  animal  alleged  to  have  been  stolen 
had  be€fn  originally  branded  with  the  bar  A  brand  or  quarter 
circle  A  brand.  At  the  trial  it  appeared  quite  clearly  that  at 
some  time  both  the  bar  and  the  quarter  circle  had  been  placed 
above  the  A,  but  the  difl?erence  arose  as  to  which  had  been 
placed  there  at  the  time  the  A  was  burned  on  the  animal. 

Counsel  for  defendants  argues  with  great  earnestness  and 
much  reason  that  the  ruling  of  the  trial  court  in  permitting 
parol  evidence  as  to  the  ownership  of  this  brand  was  in  direct 
violation  of  the  provisions  of  Senate  Bill  No.  61,  known  as 
the  livestock  and  branding  law,  approved  March  7,  1905 
(Sess.  Laws  1905,  352).  That  act  provides  that  the  state 
aaditor  shall  be  state  recorder  of  brands,  provides  for  the 
recording  of  brands  for  all  livestock,  how  the  record  shall 
be  made  and  kept,  and  the  manner  and  method  of  desijrnat- 
ing  brands,  and  sections  5  and  14  thereof,  which  are  relied 
on  here  and  are  particularly  applicable  to  the  question  in- 
volved are  as  follows:  *'Sec.  5.  All  brands  shall  be  recorded 
with  the  state  recorder.  No  evidence  of  ownei-ship  of  stock  by 
brands  or  for  the  purpose  of  identification  shall  be  per- 
mitted in  any  court  of  this  state  unless  the  brand  shall  have 
been  recorded  as  provided  in  this  act Sec.   14.    In 
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all  suits  at  law  or  in  equity,  or  in  any  criminal  proceedings 
when  the  title  or  right  of  possession  is  involved,  the  brand  of 
any  animal  shall  be  prima  facie  evidence  that  the  animal  be- 
longs to  the  owner  or  owners  of  the  brand,  and  that  such 
owner  is. entitled  to  the  possession  of  the  said  animal  at  the 
time  of  the  action :  Provided,  that  such  brand  has  been  duly 
recorded  as  provided  by  law.  Proof  of  the  right  of  any  per- 
son to  use  such  brand  shall  be  made  by  a  copy  of  the  record 
of  the  same,  certified  to  by  the  state  recorder  in  accordance 
with  the  provisions  of  this  act,  or  the  original  certificate 
issued  to  him  by  the  state  recorder.  Parol  evidence  shall  be 
inadmissible  to  prove  the  ownership  of  a  brand.''  A  reading 
of  these  sections  at  once  discloses  that  they  are  couched  in 
clear,  plain  and  unmistakable  language,  and  it  does  not  seem 
that  the  intent  thereof  can  easily,  be  mistaken.  It  is  first 
provided  that:  *'No  evidence  of  ownership  of  stock  by 
brands  or  for  the  purpose  of  identification  shall  be  permitted 
in  any  court  of  this  state  unless  the  brand  shall  have  been 
recorded  as  provided  in  this  act."  Then  section  14  provides 
that  in  any  case,  either  civil  or  criminal,  the  proof  of  the  re- 
cording of  the  brand  in  compliance  with  law  shall  be  prima 
facie  evidence  of  ownership  and  the  right  of  possession  of  the 
animal.  But  the  legislature,  still  fearful  lest  on  some  pre- 
text parol  evidence  might  be  admitted  without  first  showing 
compliance  with  the  law,  closes  section  14  with  this  admoni- 
tion: ^^  Parol  evidence  shall  be  inadmissible  to  prove  the 
ownership  of  a  brand/* 

Counsel  for  the  state  argue  that  the  statute  is  absurd  if 
taken  in  its  literal  meaning,  and  that  it  should  be  so  construed 
as  to  permit  parol  evidence.  This  contention  does  not  merit 
consideration,  for  the  reason  that  the  language  is  plain  and  un- 
mistakable in  its  meaning  and  import,  and  the  court  has  no 
authority  to  say  that  the  legislature  did  not  mean  what  they 
have  clearly  said.  The  subject  is  one  over  which  they  have 
plenary  power.  They  might  declare  that  any  particular 
class  of  evidence  shall  be  inadmissible  to  establish  any  par- 
ticular fact  or  issue.  They  may  prescribe  the  modes  of  proof 
and  the  manner  of  making  proof,  and  the  effect  such  proof 
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shall  have  in  the  courts.  (Fing  Yue  Ting  v.  United  States, 
149  TJ.  S.  698,  37  L.  ed.  905,  13  Sup.  Ct.  Rep.  1016;  11  Am. 
ft  Eng.  Ency.  of  Law,  550,  and  notes.) 

Section  1179  of  the  Revised  Statutes  is  substantially  the 
saipe  as  section  14  of  the  act  above  quoted,  with  the  excep- 
tion that  the  last  sentence  found  in  section  14,  prohibiting 
the  admission  of  parol  evidence,  was  not  contained  in  the 
former  statutes.  In  State  v.  Rathhojie,  8  Idaho,  161,  174, 
67  Pac.  186,  this  court,  referring  to  section  1179  of  the  Revised 
Statutes,  made  the  suggestion  that  the  statute  did  not  prohibit 
parol  evidence  of  ownership  of  an  unrecorded  brand.  The 
act  of  March  7,  1905,  having  been  passed  subsequent  to  the 
decision  in  State  v.  Rathbane,  supra,  it  must  be  assumed  that 
the  last  sentence  in  section  14  was  added  purposely  in  order 
to  finally  settle  the  question  as  to  the  admission  of  parol  evi- 
dence in  such  cases.  Indeed,  we  think  there  can  be  no  fair 
and  reasonable  question  of  doubt  upon  that  point.  The  stat- 
ute, however,  appears  on  its  face  to  be  a  very  reasonable  and 
salutary  provision,  and  it  was  the  evident  purpose  of  the 
legislature  to  prohibit  different  persons  from  using  the  same 
brand  on  their  animals,  which  practice  prior  to  this  statute 
led  to  interminable  litigation  and  conflicts  between  owners 
of  livestock — sometimes  honest  differences  and  sometimes 
otherwise.  It  was  evidently  intended  to  enforce  obedience 
to  the  statute  by  excluding  all  other  methods  of  proving  owner- 
ship in  a  brand  than  by  a  compliance  with  the  statute.  Of 
course,  it  is  no  more  difficult  now  than  it  ever  has  been  to 
prove  ownership  in  an  unbranded  animal,  and  this  statute 
puts  the  owner  of  an  animal  branded  with  an  unrecorded 
brand  in  the  same  position  with  reference  to  proof  of  its 
ownership  as  if  it  had  no  brand  on  it  at  all.  Although  owner- 
ship of  an  unrecorded  brand  may  not  be  proven  by  parol, 
still  the  brand  itself  may  serve  as  the  means  to  the  owner 
himself  for  identification  of  the  animal  the  same  as  any  other 
artificial  or  natural  mark  might  do.  An  animal  might  have  a 
wire  cut  on  it,  which  would  serve  as  the  only  means  by  which 
the  owner  could  identify  that  animal,  yet  he  would  have  no 
special  right,  property  or  ownership  in  that  particular  kind 
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of  a  wire  cut,  and  the  fact  that  such  a  wire  cut  was  on  his 
animal  would  not  be  proof  that  he  was  the  owner  of  all  ani- 
mals that  had  that  wire  cut  on  them,  nor  would  it  f  umbh  in 
itself  evidence  of  ownership  in  any  particular  person.  While 
a  man  may  mark  or  brand  his  animal  in  any  manner  he  sees 
fit,  he  can  acquire  no  property  right  in  such  mark  or  brand, 
nor  can  he  invoke  the  protection  of  law  in  its  use  or  invite 
any  presumption  as  to  ownership  of  the  animal  on  which  such 
mark  or  brand  has  been  placed,  unless  it  has  been  selected, 
designated  and  recorded  in  conformity  with  law.  Without 
first  designating  and  recording  it,  every  other  citizen  will 
have  an  equal  and  like  right  to  the  use  of  such  brand,  and  it 
was  just  such  confusion  and  disorder  that  the  law  meant  to 
provide  against.  Without  a  compliance  with  the  branding 
law,  a  man  may  still  prove  ownership  of  an  animal  marked 
with  an  unrecorded  brand,  but  he  may  not  be  heard  in  court 
to  say  that  he  is  the  owner  of  such  brand  or  that  he  has  any 
property  right  therein. 

This  case  is  a  very  apt  illustration  of  the  necessity  of  the 
enforcement  of  the  branding  laws.  Here  the  witness  testifies 
himself  that*  he  had  no  brand  that  would  fill  the  legal  require- 
ments of  the  statute  in  respect  to  the  particular  brand  of 
which  he  claimed  ownership.  This  brand  was  originally  made 
with  the  quarter  circle  above  the  letter  A.  The  brand  when 
made  and  recorded  and  used  in  accordance  with  law  would 
always  appear  at  a  particular  and  specified  place  on  the  ani- 
mal with  the  letter  in  a  given  position,  with  the  quarter  circle 
in  every  instance  the  same  distance  from  the  letter  and  over 
the  letter  when  in  its  natural  position.  On  the  other  hand, 
as  the  witness  was  using  the  brand  with  the  quarter  circle 
detached,  and  using  the  heel  of  the  letter  to  make  a  running 
brand  over  the  A  for  the  quarter  circle,  it  might  be  any  length 
and  any  distance  from  the  letter.  Indeed,  it  is  shown  by  affi- 
davits on  motion  for  a  new  trial  that  this  witness  had  horses 
in  his  possession  which  he  claimed  that  were  branded  with  the 
letter  A  inverted  and  the  quarter  circle  over  it,  thus :  9. 
Since  the  case  must  be  reversed  on  the  ground  of  the  improper 
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admission  of  evidence  as  above  suggested,  we  will  not  enter 
into  any  discussion  as  to  the  merits  of  the  affidavits  on  motion 
for  a  new  trial. 

It  is  argued  bv  the  state  that  since  Morton  sold  the  animal 
prior  to  the  date  on  which  the  brand  was  required  to  be  re- 
corded under  the  act  of  March  7,  1905,  the  rule  of  evidence 
prescribed  by  the  act  is  not  applicable  here.  There  is  no  con- 
tention, however,  but  that  it  was  in  force  before  the  trial, 
and  this  statute  only  dealing  with  a  rule  of  evidence  and 
not  with  the  remedy  itself,  it  was  applicable  to  the  case  at  the 
time  of  the  trial.  {Boise  Irr.  etc,  Co.  v.  Stewart,  10  Idaho,  38, 
77  Pac.  25,  321.) 

The  court  erred  in  admitting  parol  evidence  of  the  owner- 
ship of  an  unrecorded  brand,  and  it  was  equally  erroneous, 
after  such  evidence  had  been  admitted,  to  refuse  defendants' 
requested  instruction  No.  3,  to  the  effect  that  such  evidence 
should  not  be  considered  by  the  jury  in  the  absence  of  proof 
of  the  brand  having  been  recorded.  The  judgment  is  reversed 
and  the  cause  remanded,  with  direction  to  grant  a  new  trial. 

Stockslager,  C.  J.,  concurs. 

SULLIVAN,  J.,  Dissenting. — ^I  cannot  concur  in  the  conclu- 
sion reached  by  my  associates.  The  horse  in  question  is  al- 
leged to  have  been  stolen  on  the  twentieth  day  of  June,  1905. 
The  stock  brand  law  referred  to  in  the  opinion  of  my  asso- 
ciates became  a  law  on  March  7,  1905,  section  6  of  which  is  as 
follows:  **Sec.  6.  On  or  before  the  first  day  of  June,  1905, 
after  the  passage  of  this  act,  every  stock-grower  owning  sheep, 
and  on  or  before  the  first  day  of  October,  1905,  the  owners 
of  all  other  livestock  using  any  recorded  brand,  shall  forward 
to  the  state  recorder  a  copy  of  such  recorded  brand,  duly 
certified  to  by  the  county  recorder  of  the  county  in  which 
such  brand  is  recorded.  Such  person  shall  pay  the  recorder 
a  fee  of  twenty-five  cents,  and  shall  forward  with  the  brand 
so  certified  a  fee  of  fifty  cents  to  the  state  recorder  to  pay  for 
the  recording  of  the  same."  Section  7  of  the  same  act  is  as 
follows:  **Sec.  7.  Upon  receipt  of  such  certificate  and  fee 
Idaho,  Vol.  13—2 
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the  state  recorder  shall  record  the  same :  Provided,  such  brand 
is  not  contrary  to  the  provisions  of  this  act:  And,  provided 
further,  that  in  case  of  a  conflict  of  recorded  brands,  the  one 
first  recorded  with  the  county  recorder  as  heretofore  required 
by  law  shall  take  precedence,  and  the  other  shall  be  null  and 
void.  All  brands  recorded  at  the  time  of  the  passage  of  this 
act  which  shall  not  be  recorded  within  the  said  stated  time 
with  the  state  recorder  shall  be  null  and  void."  Section  8 
of  the  same  act  provides  as  follows:  "Any  stock-grower  whose 
brand  is  not  recorded  desiring  to  use  any  brand  on  any  stock 
shall  make  and  sign  a  certificate  setting  forth  a  fac-simile 
and  description  of  the  brand  which  he  desires  to  use,  and  shall 
file  the  same  with  the  state  recorder,  which  recorder  shall 
record  the  same  in  a  book  kept  by  him  for  that  purpose, 
and  from  and  after  the  filing  of  such  certificate  the  stock- 
grower  filing  the  same  shall  have  the  exclusive  right  to  ilse 
su(A  brand  within  the  state.  Such  stock-grower,  upon  filing 
such  brand,  shall  pay  to  the  state  recorder  for  recording  the 
same  a  fee  of  one  dollar:  Provided,  that  the  state  recorder 
shall  not  file  or  record  such  brand  if  the  same  has  already  been 
filed  or  recorded  by  him  in  favor  of  some  other  stock-grower. 
If  the  brand  is  to  be  used  on  sheep,  such  brand  shall  not  be 
filed  for  recorded  until  after  June  first,  1905 ;  and  if  it  is  to-  be 
used  on  other  stock  not  to  be  filed  until  after  October  first, 
1905." 

Section  6  refers  to  recorded  brands  or  brands  that  have 
been  recorded  in  the  office  of  the  county  recorder  of  some 
county  of  the  state.  Section  8  provides  for  the  recording  of 
brands  that  have  not  been  recorded  in  the  office  of  the  county 
recorder  of  any  county  of  the  state.  It  will  be  observed  from 
the  provisions  of  said  section  6  that  stock-growers  other  than 
those  owning  sheep  who  had  recorded  their  brand  in  some 
county  should  forward  to  the  state  recorder  a  copy  of  such 
brand  duly  certified,  on  or  before  the  first  day  of  October, 
1905.  Section  7  of  said  act  provides,  among  other  things, 
that  upon  receipt  of  the  certificate  of  the  county  recorder  of 
the  brands  provided  for  in  section  6  and  of  the  proper  fee. 
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the  state  recorder  shall  record  the  same ;  provided,  in  case  of 
conflict  of  recorded  brands,  the  one  first  recorded  with  the 
county  recorder  shall  take  precedence,  and  the  other  shall  be 
null  and  void,  and  section  8  provides  that  any  stock-grower 
whose  brand  has  not  been  recorded  in  the  office  of  some  county 
recorder,  desiring  to  use  any  brand  on  stock  other  than  sheep, 
should  make  and  sign  a  certificate  setting  forth  a  f ac-simile 
and  description  of  the  brand  which  he  desires  to  use,  and  shall 
file  the  same  with  the  state  recorder,  and  it  is  provided  that 
the  state  recorder  shall  not  record  such  brand  *if  the  same 
has  already  been  filed  or  recorded  in  favor  of  some  other 
stock-grower,  and  that  such  brand  shall  not  be  filed  until 
after  the  first  day  of  October,  1905. 

Keeping  these  provisions  of  said  law  in  mind,  we  will 
apply  them  to  the  facts  of  case  at  bar.  The  complaining 
witness  purchased  the  horse  in  question  on  May  2,  1905,  from 
one  John  Carter.  Carter  had  sometime  theretofore  purchased 
said  horse  from  said  E.  E.  or  ** Mickey"  Morton,  who  had 
raised  him  and  had  placed  his  brand  upon  him,  which  brand 
was  testified  to  on  the  trial  of  this  case.  It  does  not  appear 
from  the  evidence  whether  said  Morton  had  recorded  said 
brand  with  any  county  recorder.  He  had  parted  with  the 
horse  long  before  said  brand  law  required  the  stock-raiser  to 
have  his  brand  recorded  by  the  state  recorder.  The  horse  is 
alleged  to  have  been  stolen  on  June  20,  1905,  and  in  case 
Morton  had  theretofore  recorded  his  brand  with  the  county 
recorder  under  the  provisions  of  said  section  6,  he  was  required 
to  record  said  brand  with  the  state  recorcCT-  on  or  before  the 
first  day  of  October,  1905,  and  if  he  had  not  recorded  his  said 
brand  with  the  county,  recorder,  by  the  provisions  of  section 
8,  he  was  prohibited  from  recording  said  brand  with  the  state 
recorder  until  after  October  1,  1905.  Carter  had  perhaps 
purchased  this  horse  from  Morton  prior  to  the  passage  of  said 
brand  law,  and  Neilson  had  purchased  him  from  Carter  long 
before  Morton  was  required  to  record  his  brand  with  the  state 
recorder.  Supposing  Morton  had  died  or  gone  out  of  the  stock 
business,  or  had  neglected  and  refused  to  record  said  brand, 
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is  it  reasonable  to  suppose  that  the  legislature  intended,  in 
the  passage  of  that  act  under  said  state  of  facts,  to  prohibit 
the  receiving  of  any  testimony  of  the  Morton  brand  on  that 
horse  in  a  case  in  court,  t  Neilson  had  no  power  to  compel 
Morton  to  record  his  brand.  The  law  itself  did  not  require 
him  to  do  so  until  subsequent  to  the  time  that  Neilson  had 
purchased  said  horse  and  months  after  the  horse  is  alleged 
to  have  been  stolen.  And  supposing,  under  the  provisions 
of  said  section  6,  some  other  person  had  filed  the  same  brand 
with  the  coutity  recorder  and  had  proceeded  under  law  to  have 
such  brand  recorded  with  the  state  recorder,  unless  Morton 
had  recorded  his  brand  with  the  county  recorder  prior  to  the 
recording  of  the  brand  last  referred  to,  the  state  recorder  is 
prohibited  from  filing  the  Morton  brand ;  and  supposing  Mor- 
ton had  not  recorded  his  brand  with  the  county  recorder  and 
had  offered  his  brand  for  record  in  the  office  of  the  state 
recorder  on  the  afternoon  of  the  first  day  of  October,  1905. 
that  being  the  first  day  such  brands  could  be  recorded  under 
said  law,  and  some  one  had  recorded  a  similar  brand  on  the 
forenoon  of  that  day,  ander  the  provisions  of  said  section  8, 
the  state  recorder  is  prohibited  from  recording  the  Morton 
brand.  And  still  under  the  construction  placed  upon  this  law 
by  my  associates,  Morton 's  brand  or  mark  on  this  horse  cannot 
be  proven,  when  under  such  facts  Morton  could  not  have 
recorded  his  brand.  I  do  not  claim  that  the  proof  that  Mor- 
ton's brand  was  on  said  horse  was  prima  facie  evidence  of 
ownership  in  Neilson,  but  that  it  was  competent  to  go  to  the 
jury  as  tending  to  prove  ownership  in  him. 
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(January  5,  1907.) 

WILLIAM    VANE    and    MARY    VANE,  Respondenta,  v. 
GEORGE  H.  JONES,  Appellant 

[88  Pa6.  1058.] 

JvDQUXsiT — Motion  to  Vacatb. 

1.  Held,  that  the  motion  supported  by  affidavit  is  too  late,  and 
iB  not  sufficient  to  warrant  the  vacating  and  setting  ^ide  of  the 
judgment  and  order  entered  by  the  trial  court. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Kootenai  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Motion  supported  by  affidavit  to  vacate  and  set  aside  a 
judgment.  Motion  denied  from  which  an  appeal  is  per- 
fected.   Judgment  and  order  affirmed. 

E.  L.  Edmiston  and  Thos.  H.  Wilson  and  Wm.  T.  Birdsall, 
for  Appellant. 

The  affirmance  of  the  original  judgment  by  default  in 
this  court  and  the  similar  decisions  in  the  case  of  Jones 
V.  Vane,  brought  to  set  aside  that  judgment,  to  the  effect 
that  the  plaintiff  had  not  shown  sufficient  equities  to 
entitle  him  to  the  relief,  was  not  a  decision  of  any  of  the 
questions  involved  in  that  appeal,  and-  we  are  justified  in 
reason,  by  precedent  and  by  authority,  in  claiming  that  the 
questions  come  before  this  court  now  as  original  questions 
for  determination. 

Says  Van  Cleif,  C,  in  Pioneer  Land  Co.  v.  Maddux,  109 
CaL  633,  642,  50  Am.  St.  Rep.  67,  73,  42  Pac.  295,  quoting 
with  approval  from  Wilson  v,  Montgomery,  14  Smedes  &  M. 
205-207 :  **The  affirmance  of  a  void  judgment  on  appeal,  upon 
grounds  not  touching,  but  overlooking,  its  invalidity,  did  not 
make  it  valid.''     {OUle  v.  Emmons,  58  Kan.  118,  62  Am.  St. 
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Rep.  609,  48  Pac.  569 ;  Furman  v.  Furman,  153  N.  T.  309,  60 
Am.  St.  Rep.  629,  47  N.  E.  577,  and  notes  to  case.) 

We  now  urge  that  the  entering  of  this  judgment  and  the 
sustaining  of  this  judgment,  in  view  of  the  questions  in- 
volved and  the  facts,  is  not  due  process  of  law  within  the 
meaning  of  the  federal  constitution. 

Section  4229,  Revised  Statutes,  has  no  application  here,  as 
we  are  not  seeking  relief  on  grounds  of  ''mistake,  inad- 
vertence, surprise  or  excusable  neglect,"  but  upon  the  broad 
ground  that  there  is  no  judgment,  except  in  form;  and  we 
are  asking  the  removal  of  this  form,  that  has  no  substance, 
power  or  virtue,  from  the  records  of  the  court,  because  the 
trial  court  had  no  power  or  jurisdiction  over  the  subject  mat- 
ter. {People  V.  Oreene  74  Cal.  400,  5  Am.  St  Rep.  448,  16 
Pac.  197.) 

It  has  been  frequently  held  that  a  judgment  which  is  abso- 
lutely void  may  be  vacated  at  any  time,  and  that  the  right 
to  have  such  judgment  set  aside  is  not  lost  by  delay,  regard- 
less of  whether  or  not  the  time  for  making  application  is 
limited  by  statute,  citing  many  cases.  (17  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  825,  842;  Black  on  Judgments,  2d  ed.,  sec. 
R07;  People  v.  Temple,  103  Cal.  447,  37  Pac.  414.) 

Chas.  L.  Heitman,  for  Respondents. 

The  contention  of  appellant  that  there  was  a  defect  of 
parties  in  said  former  action,  in  that  the  state  of  Idaho  was 
not  represented,  even  if  well  founded,  comes  too  late,  as  the 
objection  should  have  been  made  by  demurrer  to  the  amended 
complaint.  (Rev.  Stats.,  sec.  4174,  subd.  4.)  Respondents 
contend  that  the  entire  matter  has  been  adjudicated  and 
finally  determined,  and  that  the  district  court's  decision, 
affirmed  by  this  supreme  court,  is  the  settled  law  of  the  case. 

A  judgment  is  conclusive  upon  all  questions  involved  in 
the  action  and  upon  which  it  depends,  and  upon  matters  which, 
under  the  issues,  might  have  been  litigated  and  decided  in 
the  case;  and  the  presumption  of  law  is  that  all  such  is- 
sues were  actually  heard  and  decided.  (Parnell  v.  Eahn,  61 
Cal.  131;  McLennan  v.  McDonnell,  78  Cal.  275,  20  Pac.  566; 
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Benson  v.  Shotwelh  87  Cal.  49,  25  Pac.  249;  Hardy  v.  Hardy, 
97  Cal.  125,  31  Pac.  906;  Freeman  on  Judgments,  sec.  253; 
LUlis  V.  Emigrant  Co.,  95  Cal.  553,  30  Pac.  1108 ;  Wolverion  v. 
Baker,  98  Cal.  631,  33  Pac.  731;  HoweU  v.  Budd,  91  CaL 
342,  27  Pac.  745;  Burris  v.  Kennedy,  108  Cal,  338, 41  Pac.  458; 
Estate  of  Hudson,  63  Cal.  457.) 

This  question  was  not  only  litigated  on  the  trial  in  the 
district  court,  but  was  sought  to  be  reopened  and  relitigated 
by  appellant  in  his  action  brought  for  the  direct  purpose  of 
vacating  and  setting  aside  said  judgment,  which  contention 
was  decided  against  appellant  by  this  court  in  its  decision 
rendered  in  the  case  of  Jones  v.  Vane,  11  Idaho,  353,  82  Pac. 
110,  in  which  the  court  held  as  follows:  ''The  appellant  has 
had  his  day  in  court,  and  the  judgment  entered  against  him 
has  become  final,  and  is  the  law  in  all  subsequent  proceedings 
between  the  same  parties  in  reference  to  the  same  subject  mat- 
ter.'* Even  were  this  court  of  the  opinion  that  this  judgment 
had  been  erroneously  rendered,  it  would  still  be  res  ad  judicata, 
a  bar  to  the  appellant,  and  a  protection  to  the  respondents. 
(Case  V.  Beauregard,  101  U.  S.  692,  25  L.  ed.  1004;  9  Notes 
on  U.  S.  Bep.  1016,  citing  cases ;  Klauber  v.  Car.  Co.,  98  Cal. 
105,  32  Pac.  876.) 

The  dismissal  of  the  iippeal  in  the  first  instance  for  failure 
to  file  transcript,  as  was  the  case  in  this  cause,  is  a  bar  to 
another  appeal,  unless  such  dismissal  was  made  without 
prejudice  to  a  second  appeal,  in  this  case.  {Fahey  v.  Belcher, 
3  Idaho,  644,  32  Pac.  1135.) 

This  court  has  no  power  to  review  its  decisions,  except 
npon  petition  for  rehearing  properly  presented  within  the 
time  prescribed  by  the  rule  of  this  court.  After  the  expiration 
of  that  time,  a  judgment  becomes  finally  binding  and  con- 
clusive. {Skillern's  Exrs.  v.  May's  Exrs.,  6  Cranch,  267,  3 
L.  ed.  220 ;  Martin  v.  Hunter's  Lessee,  1  AVheat.  304,  4  L.  ed. 
27;  Durant  v.  Essex  Co.,  101  U.  S.  555,  25  L.  ed.  961;  State  v. 
Waupaca  Co.  Bk.,  20  Wis.  641;  Ploumoy  v.  Bullock,  11  N. 
Mex.  87,  66  Pac.  547,  55  L.  R.  A.  745 ;  Dye  v.  Crary  (N.  Mex.), 
85  Pac.  1038;  3  Century  Digest,  sees.  4358-4368;  Pnelan  v. 
San  Francisco,  30  Cal.  39.) 
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STOCKSLAGER,  C.  J.— For  the  early  history  of  this  litijja- 
tion,  see  Jones  et  al.  v.  Vane  et  al.,  11  Idaho,  353,  82  Pae.  110. 
From  that  judgment  appellant  Jones  sued  out  a  writ  of  error 
to  the  supreme  court  of  the  United  States ;  there  the  case  was 
dismissed  on  motion  of  the  Vanes  on  the  ground  that  there 
was  no  federal  question  involved.  Thereafter  Jones  moved 
in  the  district  court  to  vacate  and  set  aside  the  judgment. 
It  is  not  shown  by  the  record  when  that  motion  was  filed  or 
that  it  was  ever  filed.  However,  it  is  shown  that  on  the  tenth 
day  of  February,  1906,  counsel  for  Jones  served  the  Vanes 
and  Chas.  L.  Heitman,  their  attorney,  with  notice  that  on  the 
twenty-sixth  day  of  February,  1906,  the  motion  would  be 
heard  at  the  judge's  chambers  at  Rathdrum,  Idaho.  The 
grounds  for  vacating  and  setting  aside  the  judgment  as  al- 
leged in  the  motion  are:  ''1.  Said  judgment  and  decree  is 
void,  in  that  the  court  had  no  jurisdiction  of  the  subject  mat- 
ter of  the  action,  to  wit,  the  lands  constituting  the  shore  and 
bed  of  the  Pend  d 'Oreille  river  below  high- water  mark,  op- 
posite government  lots  1  and  2,  section  24,  township  56 
north,  range  6,  W.  B.  M.,  upon  which  the  wharf  and  steamboat 
landing  in  controversy  in  said  action  is  located.  It  appears 
as  a  matter  of  record,  and  the  court  must  take  judicial  notice 
of  the  fact,  that  the  fee  of  the  lands  referred  to,  being  a  part  of 
the  shore  and  bed  of  a  large  interstate,  navigable  river,  is 
vested  in  the  state  of  Idaho,  and  that  the  plaintiffs  in  this  ac- 
tion never  had  any  interest  therein;  the  court  possessed  no 
jurisdiction  to  adjudge  the  question  of  title  or  right  of  pos- 
session of  said  land,  in  that  it  never  acquired  jurisdiction  over 
the  state  of  Idaho,  who,  it  appears  from  the  record,  was  a 
necessary  party  to  this  action,  and  without  whose  presence 
no  determination  of  the  controversy  could  be  had.  2.  The 
decisions  of  the  supreme  court  of  the  United  States,  as  ex- 
pressed in  Shively  v.  Bowlhy,  152  U.  S.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  548,  and  other  decisions  were  and  are  the  law 
of  the  state  of  Idaho,  and  controlling  upon  the  courts  and  upon 
this  court  in  the  matters  in  controversy  in  this  action.  3.  Said 
judgment  and  decree  is  also  void,  for  the  reason  that  the  same 
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is  too  indefinite  and  uncertain  for  enforcement,  and  is  in- 
eapable  of  execution.  4.  Said  judgment  is  also  void  in  this : 
That  the  steamboat  landing  in  controversy  is  situated  in  a  pub- 
lie  highway  as  the  same  comes  down  to,  through  and  across 
the  Pend  d 'Oreille  river,  all  of  which  appears  by  the  record 
herein."  This  motion  was  supported  by  the  aflSdavit  of 
Robert  E.  Edmiston,  one  of  the  attorneys  for  Jones,  who 
testifies  that  the  appeal  from  the  judgment  to  the  supreme 
court  was  dismissed  for  want  of  prosecution,  and  that  the 
failure  to  prosecute  was  the  fault  of  the  attorney  who  was 
then  acting  as  the  attorney  for  the  defendant,  and  without 
any  fault  or  neglect  on  the  part  of  defendant ;  that  by  opera- 
tion of  the  statute  such  dismissal  had  the  effect  of  an  af- 
firmance of  the  judgment;  that  the  matter  in  controversy 
herein  has  never  passed  the  judgment  of  the  supreme  court ; 
that  after  such  dismissal  deponent  was  retained  as  attorney 
for  defendant  and  made  an  application  to  the  supreme  court 
to  vacate  said  dismissal,  and  the  application  was  denied  upon 
the  ground  that  it  was  too  late.  Thereafter  deponent,  on 
behalf  of  said  defendant,  commenced  an  action  in  this  court 
to  vacate  said  judgment,  and  the  complaint  was  dismissed 
upon  the  ground  of  former  judgment  in  bar — ^being  the  judg- 
ment referred  to  in  the  annexed  motion ;  that  said  judgment 
was  affirmed  by  the  supreme  court  upon  the  ground  that  the 
complaint  did  not  set  forth  facts  sufficient  to  constitute  a 
eause  of  action;  that  the  state  of  Idaho  intervened  in  that 
motion  with  a  view  of  protecting  its  license  to  defendant  of  the 
shore  lands  as  well  as  its  ownership  of  the  fee  of  the  lands 
below  high-water  mark,  abutting  the  lots  referred  to  in  said 
motion. 

It  is  next  stated  that  deponent  has  read  the  pleadings, 
findings  and  conclusions  herein,  but  fails  to  see  that  the  court's 
attention  was  specially  directed  either  to  the  question  of  the 
ownership  of  the  state  of  Idaho  and  the  efficiency  of  def  end- 
ant 's  license  as  against  all  other  persons,  or  the  question  as  to 
the  pier  in  controversy,  being  a  public  highway  or  the  con- 
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tinuance  thereof.    This  motion  was  overruled  and  denied 
and  the  appeal  is  from  such  order. 

It  will  be  seen  by  the  foregoing  statement  of  facts,  read  in 
connection  with  the  statement  in  the  opinion  in  82  Pae.  110, 
that  the  case  had  been  in  the  courts  in  some  form  since  May 
11,  1903,  when  the  first  judgment  was  rendered  and  entered, 
commanding  Jones  to  remove  a  certain  wharf  in  the  Pend 
d 'Oreille  river.  Learned  counsel  for  the  respective  parties  to 
this  somewhat  complicated  and  important  litigation  have  pro- 
vided us  with  extensive  briefs  bearing  on  every  question 
urged  for  our  consideration.  After  a  review  of  all  the  facts 
disclosed  by  the  record,  and  some  of  which  we  must  take  judi- 
cial knowledge,  and  an  inspection  of  the  authorities  to  which 
our  attention  has  been  called,  we  think  the  important  and  con- 
trolling question  is :  Has  this  court  the  authority  at  this  time 
to  grant  the  relief  demanded  by  Jones?  Or  had  the  district 
court  the  power  to  grant  the  relief  demanded  by  the  motion! 
The  only  statutory  authority  to  which  our  attention  has  been 
called  giving  the  court — meaning  the  district  court — author- 
ity to  relieve  a  party  from  a  judgment,  is  found  in  section 
4229  of  the  Revised  Statutes  of  1887.  It  is  as  follows:  *'The 
court  may  likewise,  in  its  discretion,  after  notice  to  the  ad- 
verse party,  ....  relieve  a  party  or  his  legal  representatives 
from  a  judgment,  order  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect;  and  whenever,  for  any  reason  satisfactory  to  the 
court  or  the  judge  thereof,  the  party  aggrieved  has  failed  to 
apply  for  the  relief  sought  during  the  term  at  which  such 
judgment,  order,  or  proceeding  complained  of  was  taken,  the 
court  or  the  judge  thereof,  in  vacation,  may  grant  the  relief 
upon  application  made  within  a  reasonable  time,  not  exceed- 
ing six  months  after  the  adjournment  of  the  term."  It  seems 
from  this  section  that  the  court  may  exercise  its  discretion 
to  a  limited  extent  in  granting  relief  to  an  aggrieved  party, 
and  relieve  him  from  a  judgment  taken  against  him  under 
prescribed  conditions,  but  there  is  no  discretion  or  power  in 
the  court  to  lend  its  aid  after  the  expiration  of  six  months  af- 
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ter  the  adjouniment  of  the  term.  It  cannot  be  aeriotisly  con- 
tended that  appellant  is  entitled  to  relief  under  this  section. 
The  conrt'had  jurisdiction  of  both  the  person  and  subject  mat- 
ter, and  therefore  any  relief  under  section  4229,  supra,  sought 
from  the  judgment  should  be  applied  for  within  the  statutory 
time.  On  the  other  hand,  that  section  would  not  apply  if 
the  court  had  acted  without  jurisdiction  and  such  fact  ap- 
peared from  the  judgment-roll.  {Kerns  v.  Morgan,  11  Idaho. 
572,  83  Pac.  954.)  Learned  counsel  for  appellant  earnestly 
insist  that  "the  court  was  utterly  without  jurisdiction  to  ad- 
judge the  respondents  as  having  any  interest,  either  in  said 
space  called  'dock,'  and  especially  in  so  much  thereof  as  abut- 
ted the  streets  and  the  triangular  space  which  the  court  held 
was  dedicated  to  the  public,  or  to  the  triangular  space,  or  either 
of  the  highways  referred  to  in  findings  4  and  6.'' 

It  is  further  urged  that  the  ''state  of  Idaho  is  the  owner 
of  the  land  lying  below  average  high-water  mark  and  of  the 
lands  under  the  Pend  d 'Oreille  river";  also  that  the  *' judg- 
ment herein  is  void  for  uncertainty."  On  the  other  hand, 
counsel  for  respondent  with  equal  earnestness  insists  that  the 
court  had  jurisdiction  of  the  subject  matter  of  the  action,  and 
cites  section  20,  article  5  of  the  constitution  of  this  state  in 
support  of  his  contention,  which  provides:  **The  district  court 
shall  have  original  jurisdiction  in  all  cases,  both  at  law  and 
in  equity,  and  such  appellate  jurisdiction  as  may  be  conferred 
by  law."  Again,  he  insists  that  if  there  was  a  defect  of  par- 
ties in  said  former  action,  in  that  the  state  of  Idaho  was  not 
represented,  even  if  well  founded,  comes  too  late,  as  the  ob- 
jection should  have  been  made  by  demurrer  to  the  amended 
complaint  as  provided  in  section  4174  of  the  Revised  Statutes, 
and  cites  subdivision  4  of  said  section,  which  with  the  first 
sentence  of  said  section  is  as  follows :  **The  defendant  may  de- 
mur to  the  complaint  within  the  time  required  in  the  summons 
to  answer,  when  it  appears  on  the  face  thereof,  either  .... 
(subdivision  4)  That  there  is  a  defect  or  misjoinder  of  par- 
ties, plaintiff  or  defendant." 

Again  counsel  for  respondents  insists  that  the  questions  now 
sought  to  be  litigated  by  this  motion  were  not  only  litigated 
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by  the  trial  in  the  district  court,  but  were  sought  to  be  re- 
opened and  relitigated  by  appellant  in  his  action  brought  for 
the  .direct  purpose  of  vacating  and  setting  aside  said  judgment, 
which  contention  was  decided  against  appellant  by  this  court 
in  its  decision  rendered  in  the  case  of  Jones  v.  Vane,  reported 
in  11  Idaho,  and  82  Pac.,  supra.  In  that  opinion  it  is  said: 
''The  complaint  fails  to  state  a  cause  of  action  sufficient  to 
warrant  the  vacating  and  setting  aside  of  a  judgment  entered 
by  the  trial  court  or  a  modification  of  it.'*  The  court  in  that 
case  further  said:  ''The  appellant  has  had  his  day  in  court, 
and  the  judgment  entered  against  him  has  become  final  and  is 
the  law  in  all  subsequent  proceedings  between  the  same  parties 
in  reference  to  the  same  subject  matter. '^ 

Counsel  for  appellant  insists  that  the  district  court  was 
"without  jurisdiction  of  the  subject  matter  of  this  action,  to 
wit,  lands  constituting  the  shores  and  bed  of  the  Pend  d 'Or- 
eille river  below  high-water  mark."  In  our  view  of  this  case 
this  question  cannot  be  litigated  in  this  proceeding.  Appel- 
lant had  his  day  in  court  to  raise  all  those  questions  by  de- 
murrer or  motion  at  the  proper  times,  and  as  said  in  the  case 
of  Jones  V.  Vane,  supra,  '* appellant  has  had  his  day  in  court," 
and  we  see  no  way,  in  law  or  equity,  to  relieve  him  in  this  pro- 
ceeding. It  matters  not  what  injustice,  if  any,  may  have  been 
done  him;  the  law  prescribes  a  time  and  conditions  under 
which  he  may  secure  aid  in  equity ;  if  he  does  not  move  with- 
in  the  statutory  time,  the  courts  are  powerless  to  relieve  him. 
The  judgment  is  affirmed,  with  costs  to  the  respondents. 

Ailshie,  J.,  concurs. 

Sullivan,  J.,  dissents. 
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(JanuaTy  5,  1907.) 
STATE,  Respondent,  v.  IRA  BAIRD.  Appellant 

[88  Pac.  233.] 

Criuinal  Law — ^Evidencx  of  Flight — Expt.anation  of  Flight — Con- 
flict OF  Evidence. 

1.  Where  a  defendant  has  been  indicted  and  arraigned,  and  th9 
time  fixed  for  him  to  plead,  and  prior  to  entering  his  plea  ha 
flees  from  the  state,  and  is  thereafter  apprehended  and  brought 
back  and  placed  upon  his  trial,  evidence  of  his  flight  is  admissible 
as  a  circumstance  tending  in  some  degree  to  disclose  a  conscious- 
ness of  guilt  in  the  mind  of  the  defendant,  and  is  entitled  to  be 
considered  hj  the  jurj  in  arriving  at  their  verdict. 

2.  Id. — In  such  case,  the  defendant  is  entitled  to  submit  any 
eridence  he  may  have  tending  to  explain  his  flight,  or  tending  to 

•show  the  reasons  and  considerations  which  led  him  to  take  such  ae* 
tion. 

3.  Evidence  in  this  case  examined  and  considered,  and  held  not 
sufficient   to  support  the  verdict  and  judgment  of  conviction. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
trict for  Washington  County.    Hon.  Prank  J.  Smith,  Judge. 

Defendant  was  convicted  of  the  crime  of  grand  larceny  and 
sentenced  to  serve  a  term  in  the  state  penitentiary.  He  ap- 
pealed from  the  judgment  and  an  order  denying  his  motion  for 
a  new  trial.    Affirmed. 

Hawley,  Puckett  &  Hawley,  for  Appellant 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow  and  George 
P.  Rhea,  Prosecuting  Attorney,  for  the  State. 

SULLIVAN,  J. — The  defendant  was  prosecuted  on  informa- 
tion charged  with  the  larceny  of  one  horse,  four  mares  and 
three  colts,  the  property  of  Charles  Anderson,  and  was  con- 
victed and  sentenced  to  serve  a  term  in  the  state  penitentiary. 
He  has  appealed  from  the  judgment  and  an  order  denying 
his  motion  for  a  new  trial,  and  for  a  reversal  thereof  relies  on 
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the  insufficiency  of  the  evidence  to  sustain  the  \erdict.  The 
defendant,  while  gathering  horses  from  the  public  range  in 
Washington  county,  in  December,  1903,  also  gathered  the  an- 
imals he  is  charged  with  stealing,  and  brought  them,  together 
with  his  own,  into  the  corral  at  Midvale,  Washington  county. 
He  was  arranging  to  ship  a  carload  east,  and  had  already  en- 
gaged a  car  for  that  purpose.  After  arriving  at  the  station 
on  the  P.  I.  &  N.  road,  he  endeavored  to  borrow  money  from 
two  or  three  different  parties  necessary  to  prepay  the  freight 
and  other  charges  for  shipping  the  animals.  He  was  not  suc- 
cessful in  his  effort,  however,  to  borrow  the  money,  but  during 
the  time  he  was  negotiating  for  means  he  was  approached  by  a 
party  to  buy  one  of  the  animals  he  had  in  the  corral.  Defend- 
ant testifies  that  as  soon  as  his  attention  was  called  to  this 
particular  animal,  and  he  noticed  the  brand  on  it,  he  saw  at 
once  it  was  not  his  animal,  and  he  gave  some  excuse  for  not 
wanting  to  sell  that  animal,  and  did  not  sell  it.  He  say^  he 
then  discovered  that  he  had  animals  in  the  corral  that  did  not 
belong  to  him,  and  concluded  that  the  best  thing  to  do  was  to 
return  them  to  the  range.  He  did  sell  two  other  animals  to 
this  purchaser — one,  about  which  there  is  no  question  but  that 
he  was  the  owner,  and  an  unbranded  spring  colt  which  he 
claims  to  have  raised  and  owned.  The  prosecuting  witness, 
Anderson,  testified  that  he  was  the  owner  of  this  colt,  and  he 
brought  other  witnesses  to  testify  to  the  same  fact.  Defend- 
ant was  equally  positive  that  he  owned  the  colt  and  brought 
witnesses  to  testify  to  that  fact.  After  he  failed  to  secure 
means  to  pay  the  expense  of  shipping  the  animals,  he  drove 
his  own,  together  with  the  animals  that  he  did  not  claim,  back 
to  the  public  range.  However,  he  did  not  take  them  to  the 
range  from  which  he  had  gathered  them,  but  took  them  in  that 
direction,  and  said  that  he  presumed  they  would  go  back  to 
the  old  range.  It  seems  to  be  conceded  on  both  sides  that  the 
defendant,  if  guilty  of  the  crime  of  larceny,  is  only  guilty  for 
the  theft  of  the  colt  in  dispute.  There  is  a  direct  conflict  in 
the  evidence  as  to  the  ownership  of  the  colt,  and  if  the  verdict 
stood  alone  on  that  evidence  it  would  be  doubtful  if  it  could 
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be  sustained.    It  is  further  shown,  though,  that  after  defend- 
ant had  been  indicted — and  the  time  had  been  fixed  for  him  to 
plead — ^that  he  fled  from  the  state  and  went  to  British  Colum- 
bia, where  he  was  later  apprehended  and  brought  back  to  Idaho 
and  held  for  trial.     This  fact,  while  not  within  itself  evidence 
of  guilt,  is  a  circumstance  everywhere  held  to  be  proper  evi- 
dence to  go  to  the  jury,  as  tending  to  disclose  a  consciousness 
of  guilt  in  the  mind  of  the  defendant.     (Underhill  on  Crim- 
inal Evidence,  147  et  seq. ;  12  Cyc.  395,  and  notes.)     Such 
evidence  may  be  fully  and  clearly  explained  by  the  defendant, 
and  in  any  event  he  has  the  right  to  offer  any  explanation  he 
may  have.     So  the  defendant  did  in  this  case,  but  his  explana- 
tion is  not  very  satisfactory,  and  evidently  did  not  satisfy  the 
jnry.    His  explanation  in  full  is  as  follows:  "I  shipped  (a 
ear-load  of  horses)  from  here  on  the  9th  of  August;  I  shipped 
to  Bristol,  Tennessee ;  I  guess  I  was  in  and  around  there  up 
until  about  the  2d  or  3d  of  October;  I  was  aware  that  I  had 
to  be  back  here  by  the  time  court  met — ^in  some  way  I  was 
mistaken  as  to  the  time  of  court;  it  was  called  for  the  last 
days  of  September,  and  I  thought  it  would  be  called  a  month 
later — the  last  days  of  October  I  thought  it  was  to  be  called. 
I  got  a  telegram  while  I  was  in  Bristol  that  court  was 
in  session,  and  I  wired  back  that  I  was  coming  at  once. 
I  had  a  few  horses  left  that  I   sold  at  a  sacrifice,   and 
I  boarded  the  train  and   got  here   as  quick   as  I  could; 
I  got  left  in  Denver  and  that  caused  me  to  lose  one  day.    I 
missed  the  train  when  I  got  here  in  Weiser ;  I  was  in  the  sleep- 
ing-car and  they  failed  to  wake  me  up  and  carried  me  through 
to  Huntington.     I  was  on  the  morning  train  that  gets  me  there 
at  3  o'clock,  and  I  had  to  wait  in  Huntington  and  come  back 
on  the  cannon-ball,  and  got  in,  I  think,  on  the  6th  or  7th  of 
October;  I  went  to  Mr.  Feltham,  my  attorney,  to  see  him,  and 
he  was  not  in ;  I  had  not  seen  my  wife  for  a  couple  of  months ; 
she  was  down  in  the  valley  at  Mr.  Hindman's  and  I  went  on 
down  there,  and  while  I  was  there  the  deputy  sheriff,  or  some 
official  under  the  sheriff,  came  and  wanted  me  to  appear  at 
the  courthouse,  and  I  told  him  that  I  intended  to  go  up,  and 
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I  came  right  up ;  I  came  into  the  courtroom  and  Mr.  Feltham 
was  there,  and  he  said  to  the  court  that  he  was  my  attorney; 
the  judge  told  me  to  appear  next  morning  for  trial;  my  at- 
torney petitioned  for  more  time — ^he  said  he  was  expecting 
assistant  counsel,  and  did  not  have  time  to  prepare  for  the 
trial  at  all;  the  judge  answered  very  short,  and  said  that  he 
had  had  all  summer;  'if  the  defendant  has  been  careless  it 
is  his  own  fault;  he  shall  appear  to-morrow  morning  to  plead.' 
I  went  down  to  Mr.  Feltham 's  oflSce  and  waited  until  he  came 
from  the  courthouse;  he  came  there  and  reprimanded  me 
for  my  negligence  in  not  appearing;  he  said  it  gave  him  no 
show  to  fix  up  the  case.  I  asked  him  what  witnesses  he 
wanted,  and  told  him  where  they  were,*  and  he  said  he  was 
satisfied  from  the  way  the  judge  spoke  and  the  way  every- 
thing was  that  I  would  be  arraigned  the  following  afternoon, 
at  least  after  the  case  being  tried  then,  and  he  was  satisfied 
the  prosecution  wanted  to  try  me  before  Portlock,  and  he 
said  he  knew  it  was  going  to  be  rushed  right  through,  as  there 
was  no  plausible  excuse  for  me  turning  up  so  late,  and  then 
he  gave  me  quite  a  reprimand  for  not  being  there.  He  said 
I  was  to  wire  to  Mr.  Hawley,  and  to  try  and  get  him  to  come 
down  on  the  night  train  as  assistant  counsel,  and  he  said  that 
he  would  confer  with  him  in  the  morning  and  do  what  he 
could  to  fix  up  the  case  before  the  case  was  called.  I  left  Mr. 
Feltham 's  ofQce  then  and  did  not  appear.  I  left  the  country 
that  night  and  went  to  Alberta,  Canada ;  my  reason  for  leav- 
ing  was  that  I  thought  from  what  my  attorney  said  I  was 
not  going  to  have  any  time,  and  I  was  quite  positive  I  could 
not  get  ready  to  make  my  defense,  having  no  time.  I  was 
quite  positive  in  my  own  mind  that  I  would  be  sent  to  the 
penitentiary,  and  I  did  not  want  to  be  railroaded  to  the  pen- 
itentiary, and  I  left." 

After  receiving  the  telegram  referred  to,  he  immediately 
returned  to  Idaho  and  did  not  try  to  keep  out  of  the  juris- 
diction of  the  court.  But  when  he  found  that  he  did  not  have 
time  to  prepare  for  trial  he  was  fearful  that  he  would  be  con- 
victed, and  left  the  state.  He  went  into  business  in  British 
Columbia  in  his  real  name,  and  sent  letters  from  there  to  Ms 
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wife  and  father  residing  in  Washington  county,  Idaho,  and 
this  would  indicate  that  he  made  no  eflPort  to  keep  his  where- 
abouts a  secret.  We  think  a  reasonable  deduction  and  infer- 
ence from  the  fact  of  his  flight  is,  that  he  was  alarmed  by  the 
remarks  of  the  judge,  and  on  consultation  with  his  attornejr 
believed  that  he  would  not  be  given  time  to  prepare  his  de- 
fense, and  was  afraid  that  he  would  be  convicted  because  of 
not  having  sufficient  time  to  properly  present  his  defense,  and 
fled  for  that  reason  rather  than  because  of  a  consciousness  of 
guilt.  We  are  clearly  of  the  opinion  that  without  the  circum- 
stances of  his  flight  the  other  evidence  is  not  sufiicient  to  war- 
rant a  conviction.  We  therefore  conclude  that  the  judgment 
of  the  trial  court  must  be  reversed  and  a  new  trial  granted, 
and  it  is  so  ordered. 

Stockslager,  C.  J.,  concurs, 

« 
AILSHIE,  J.,  Dissenting. — ^I  agree  with  my  associates  to 
the  extent  that  the  evidence,  independent  of  and  aside  from 
the  proof  of  flight,  would  not  be  sufficient  to  support  a  ver- 
dict of  conviction.  The  evidence  of  flight,  however,  is  un- 
ftontradicted  and  undisputed.  On  the  other  hand,  the  de- 
fendant's explanation  of  his  flight  fails  to  explain  and  was 
evidently  unsatisfactory  to  the  jury.  While,  as  said  by  the 
majority  opinion,  the  remarks  made  by  the  court  and  counsel 
may  have  frightened  defendant,  still  the  record  fails  to  dis- 
close any  improper  or  prejudicial  remark  by  either  of  them. 
T'o  my  mind,  the  explanation  is  very  unsatisfactory,  and,  un- 
der the  circumstances  disclosed,  I  am  unwilling  to  join  in  a  re- 
versal of  the  judgment. 
Idaho,  VoL  13-n3 


Digiti 


ized  by  Google 


34  Bingham  County  v.  Fidelity  etc.  Co.     [13  Idaho, 

Points  Decided. 


(January  6,  1907.) 

BINGHAM  COUNTY,  Respondent,  v.  FIDELITY  AND  DE- 
POSIT COMPANY,  AppeUant. 

[88  Pac.  829.] 

OFFiaAL  BONI>— LlABILITT  OF  SURBTY — LICENSE  TAX — APPLICATION   PQR 

LiCENSB — Payment  or  Tax  to  Sheriff — Where  Bight  of  County 
Attaches  Th^ieto — Commencement  of  Business — ^Annexation 
OP  Part  of  One  County  to  Another — Settlement  with  Sher- 
iff—Bight  OF  Surety  to  Setoff — County  Warrants — Instruc- 
tion TO  Find  for  Plaintiff. 

1.  Under  the  provisions  of  onr  law  all  applieations  for  lieensiiB 
to  sell  intoxicating,  spirituous,  malt  or  fermented  liquors  or  wines 
to  be  drank  in  or  or  about  premises  where  sold,  must  be  made  to 
the  board  of  county  commissioners  of  the  conntj  wherein  it  is  pro- 
posed to  sell  such  liquors. 

2.  The  applicant  for  such  license  must  produce  before  said  board 
the  receipt  of  the  sheriff,  showing  that  he  has  paid  into  his  hands 
the  amount  due  for  such  license,  and  execute  and  deliver  to  said 
board  his  bond  to  the  state  of  Idaho  in  the  penal  sum  of  $1,000, 
with  at  least  two  good  and  sufficient  sureties  possessing  certain 
qualifications. 

3.  Under  the  provisions  of  section  1637  of  the  Bevised  Statutes, 
if  any  person  required  to  take  out  a  license  fails,  neglects,  or  re- 
fuses to  do  so,  or  carries  on  or  attempts  to  carry  on  business  without 
such  license,  the  collector  may  direct  suit  in  the  name  of  the  state 
of  Idaho,  as  plaintiff,  to  be  brought  for  the  recovery  of  t)ie  license 
tax;  and  under  the  provisions  of  section  1639  of  the  Bevised  Stat- 
utes upon  the  trial  of  such  action  the  defendant  is  deemed  not  to 
have  procured  the  proper  license  unless  he  produces  it,  or  proves 
that  he  did  procure  it,  but  he  may  plead  in  bar  of  the  action  a 
recovery  against  him  and  the  payment  by  him  in  a  civil  action  of 
such  license  tax. 

4.  Under  the  law  a  license  must  be  procured  before  the  com- 
mencement of  any  business  or  occupation  liable  to  pay  a  license  tax, 
and  if  a  person  commences  such  business  without  a  license,  he  is 
not  only  liable  to  the  county  for  a  license  tax,  but  may  also  be  pros- 
ecuted criminally  for  doing  business  without  a  license. 

5.  Where  a  person  pays  the  required  license  tax  for  a  license  to 
the  sheriff  to  engage  in  the  liquor  business,  and  fails  to  make  ap- 
plication to  the  board  of  county  commissioners  therefor,  and  fails 
to  file  the  bond  required  by  law,  the  money  so  paid  belongs  to  the 
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county  from  the  very  moment  that  the  applicant  begfins  busineM, 
and  the  surety  on  the  sheriff's  official  bond  is  liable  therefor. 

6.  Where  a  person  pays  a  license  tax  to  the  sheriff  and  begins 
business  and  thereafter  the  portion  of  the  county  in  which  such 
business  is  carried  on  is  annexed  to  another  county,  the  license  tax 
BO  paid  to  the  sheriff  must  be  paid  to  the  treasurer  of  his  county^ 
and  his  surety  is  liable  to  such  county  therefor. 

7.  Where  a  county  makes  a  settlement  with  the  sheriff,  as  re- 
quired by  law,  and  on  such  settlement  directs  certain  warrants  to  be 
drawn  in  his  favor,  and  such  warrants  are  drawn  and  delivered  to 
him,  in  a  suit  between  the  county  and  said  sheriff  and  his  surety, 
the  surety  is  not  entitled  to  have  the  amount  represented  by  said 
warrants  credited  on  the  judgment  obtained  against  the  sheriff,  un- 
less such  warrants  are  produced  and  surrendered  on  the  trial,  or  it 
appears  that  the  pheriff  is  the  owner  of  such  warrants. 

8.  Under  the  facts  in  this  case,  it  was  not  error  for  the  court  to 
instruct  the  jury  to  bring  in  a  verdict  for  the  plaintiff. 

(SyUabuB  by  the  court.) 

APPEAL  from  the  District  Court  of  Sixth  Judicial  District 
for  Bingham  County.    Hon.  Alfred  Budge,  Judge. 

Action  by  a  county  to  recover  from  the  principal  and  surety 
on  an  official  bond.    Judgment  for  plaintiff.    Affirmed. 

Dietrich  &  Clark,  for  Appellant. 

The  surety's  obligations  are  strictly  legal.  There  may  be 
equitable  considerations  strongly  supporting  the  claim  of  the 
beneficiary  as  against  the  principal,  but  never  as  against  the 
surety,  and  in  this  case  the  appellant  has  the  right  to  stand 
upon  its  bond,  strictly  construed,  and  must  be  held  only  on  ac- 
count of  such  breach  of  the  bond,  if  any,  as  is  declared  upon 
in  the  complaint. 

Moneys  paid  to  the  sheriff  of  a  county,  under  the  law  re- 
quiring that  the  sheriff's  receipt  be  presented  by  the  ap- 
plicant for  license  at  the  time  he  presents  his  bond  and  ap- 
plication, continue  to  belong  to  the  persons  depositing  the  same 
until  such  person  shall  have  been  granted  licenses  by  the  board 
of  county  commissioners.  The  right  of  the  county  to  said 
moneys  does  not  become  absolute  until  the  licenses  are  granted^ 
and,  in  the  meantime,  the  sheriff  holds  such  moneys  in  trust 
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for  both  the  payors  and  the  county,  it  being  the  duty  of  the 
sheriff  to  account  for  and  pay  over  said  moneys  into  the  county 
treasury  when  licenses  have  been  granted  and  issued,  and  not 
before,  and  if  licenses  are  not  granted  and  issued,  it  is  his  duty 
to  return  such  moneys  to  the  parties  paying  the  same.  The 
entire  scheme  for  issuing  licenses  and  keeping  the  public 
accounts  relative  thereto  is  inconsistent  with  any  other  view. 

The  sheriff's  account  with  the  auditor  is  charged  with  the 
blank  licenses  delivered  to  him  by  the  auditor.  That  account 
is  credited  with  the  licenses  returned,  and  the  sheriff  must 
make  up  the  deficit,  if  any,  by  cash  payment.  He  is  not 
chargeable  with  license  moneys  until  licenses  are  issued.  (See 
Pol.  Code,  Ann.,  sees.  1479-1483,  1489.) 

This  appellant  is  not  responsible  for  the  items  making  up 
the  total  of  $1,404  paid  by  the  persons  who  never  at  any  time, 
even  after  the  term  of  office  of  defendant  Steers,  made  appli- 
cation for  licenses.  It  is  equally  clear  that  the  board  of  com- 
missioners could  not,  by  proceedings  taken  in  February  and 
April,  1905,  months  after  the  expiration  of  Steers'  term  of 
office,  impose  upon  this  appellant  a  liability  which  did  not  arise 
during  the  term  of  office  of  its  principal.  The  provision  of  the 
bond  is  that  Peter  A.  Steers  **  shall  well,  truly  and  faithfully 
perform  all  the  duties"  of  his  office  ** during  his  continuance 
in  such  office."  (See  Ada  County  v.  Ellis,  5  Idaho,  333,  48 
Pac.  1071.)  This  case,  considered  together  with  the  case  of 
Ada  County  v,  Oess,  4  Idaho,  611,  43  Pac.  71,  makes  clear  the 
marked  distinction  between  liabilities  of  a  principal  and  the 
liabilities  of  a  surety. 

The  question  is  not  whether  the  sheriff  rightfully  received 
these  moneys,  but  solely  when,  if  ever,  these  moneys  first  be- 
longed to  the  county,  and  when,  if  ever,  the  obligation  first 
attached  to  the  sheriff  to  pay  the  same  to  the  county  treasurer. 

**  There  is  no  doubt  of  the  general  proposition  that  the  ob- 
ligation of  a  surety  is  strictisdmi  juris,  and  cannot  be  ex- 
tended by  construction.  He  is  liable  only  where  there  is  a 
breach  of  the  letter  of  his  contract."  {People  v.  HUton,  36 
Fed.  172 ;  Wilson  v.  States  67  Kan.  44,  72  Pac.  517;  San  Jose  v. 
Welch,  65  Cal.  353,  4  Pac.  207;  People  v.  Pennock,  60  N.  Y. 
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421;  San  Louis  Obispo  v.  Famum,  108  Cal.  562,  41  Pac.  445; 
Schloss  V.  White,  16  Cal.  66;  United  States  v.  Boyd,  118  Fed. 
89;  Overacre  v.  Garrett,  5  Lan.  (N.  Y.)  156.) 

Appellant  claims  that  it  is  equitably  entitled  to  have  the 
chdm  of  the  county  against  Steers  compensated  by  the  amount 
of  the  claim  of  Steers  against  the  plaintiff  county.  (Bev. 
Stats.,  sec.  4186.) 

It  is  conceded  that  the  defendant  Steers  is  entitled  to  re- 
ceive from  the  plaintiff,  for  compensation  and  for  reimburse- 
ment of  moneys  expended,  in  relation  to  his  said  trust,  the 
said  sum  of  $1,018.62.  (1  Brandt  on  Suretyship,  .3d  ed.,  sec. 
259;  Iowa  it  C.  Land  Co.  v.  Temescal  Water  Co.,  95  Fed.  320; 
Hart  V.  Cooper,  47  Cal.  77 ;  Monibert  v.  Bannock  Co.^  9  Idaho, 
470,  75  Pac.  239.) 

J.  J.  Guheen,  Attorney  General,  Robt.  MeCracken,  County 
Attorney,  and  Standrod  &  Terrell,  for  Respondent. 

This  court  held  in  the  case  of  State  of  Idaho  v.  McDonald, 
4  Idaho,  468,  95  Am.  St.  Rep.  137,  40  Pac.  312,  that  under  sec- 
tion 2157,  Revised  Statutes,  it  is  the  duty  of  the  sheriff  to  col- 
lect and  pay  over  state  and  county  licenses.  This  section  of 
the  Revised  Statutes  has  never  been  repealed. 

There  is  no  provision  of  law  requiring  the  sheriff  to  return 
money  once  paid  to  him  for  a  license,  or  that  would  even  jus- 
tify him  in  so  doing. 

Appellant  invoked  the  rule  that  the  obligation  of  a  surety 
is  strictissimi  juris,  and  cannot  be  extended  by  construction — 
that  the  bondsmen  are  liable  only  when  there  is  a  breach  of  the 
letter  of  his  contract.  That  doctrine  was  not  intended  to 
obtain  in  this  state  with  reference  to  official  bonds.  (People 
V.  Sloctim,  1  Idaho,  62;  Pol.  Code  1901,  sees.  299,  1635.) 

The  object  of  the  bond  should  not  be  defeated  by  any  narrow 
interpretation  of  its  provisions,  nor  by  adopting  a  construction 
favorable  to  the  company,  if  there  be  another  construction 
equally  admissible  under  the  terms  of  the  instrument.  {Am. 
Surety  Co.  v.  Pauley,  170  U.  S.  133,  42  L.  ed.  977,  18  Sup.  Ct. 
Rep.  552-567.) 
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The  defendant  sheriff  having  collected  the  money  in  ques- 
tion, under  the  statute,  and  by  virtue  of  his  office,  for  Bingham 
county,  he  is  estopped  to  deny  the  right  of  the  county  to  re- 
ceive or  to  question  the  failure  of  the  applicants  to  comply 
with  section  1505  of  the  Political  Code  in  making  their  applica- 
tion and  filing  their  bonds. 

If  the  defendant  sheriff  is  estopped  under  these  facts,  his 
surety  is  also  estopped.  (Placer  County  v.  Astin,  8  Cal.  303; 
People  V.  Jenkins,  17  Cal.  500;  McK^e  v,  Monterey  County, 
51  Cal.  275;  People  v.  Van  Ness,  79  Cal.  84,  12  Am.  St.  Rep. 
134,  21  Pac.  554;  Perry  v.  Otay  Irr.  Dist,,  127  CaL  565,  60 
Pac.  40.) 

Appellant  contends  that  as  there  were  some  outstanding 
warrants  drawn  by  Bingham  county  to  Steers,  amounting  to 
$1,018.62,  on  account  of  salary  the  appellant,  the  surety  com- 
pany, should  be  allowed  this  amount  as  a  setoff  against  the 
demands  of  Bingham  county,  in  this  action.  Neither  Steers 
nor  the  appellant  brings  these  warrants  into  court,  and  offers 
to  surrender  them.     (Perry  v.  Otay  Irr,  Dist.,  supra.) 

Where  a  statute  provides  that  a  public  oflScer  shall  receive  ajs 
compensation  a  certain  sum,  payable  out  of  funds  collected, 
and  another  act  requires  him  to  pay  all  money  collected  into 
the  treasury,  he  is  not  to  retain  his  salary  out  of  money  col- 
lected by  him,  but  is  entitled  to  a  warrant  from  the  auditor 
on  the  treasurer  therefor.  (23  Am.  &  £ng.  Ency.  of  Law, 
new  ed.,  399.) 

SULLIVAN,  J. — This  action  was  brought  to  recover  from 
the  defendant  Steers  and  his  surety,  the  Fidelity  and  Deposit 
Company,  the  sum  of  $4,610,  which,  it  is  alleged  in  the  com- 
plaint, represents  a  number  of  items  of  license  money  collected 
for  liquor  licenses  by  the  defendant  as  sheriff  of  Bingham 
county,  which  he  neglected  and  refused  to  pay  into  the  county 
treasury.  The  defendant  Steers  admits  in  his  answer  that 
there  was  paid  to  him  by  divers  persons,  who  were  desirous 
of  engaging  in  the  retail  and  wholesale  liquor  business  within 
Bingham  county,  the  sum  of  $4,610,  the  sum  for  which  this 
action  is  brought. 
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The  appellant,  the  Fidelity  and  Deposit  Company,  deny  spe- 
eifieally  the  allegations  of  the  complaint,  and  set  np  as  an 
affirmative  defense  that  no  licenses  were  ever  issued  to  the 
parties  named  in  the  bill  of  particulars  filed  in  said  action, 
and  that  no  applications  were  ever  made  for  licenses,  nor  were 
bonds  filed  by  the  applicants  as  required  by  law  for  licenses, 
and  in  addition  to  said  defenses  appellant  also  averred  that 
if  anything  waa  due  from  the  defendant  Steers  to  the  plain- 
tiff on  account  of  the  alleged  licenses,  the  defendant  surety 
company  should  have  the  benefit  of  a  setoff  to  the  amount  of 
$1,018.62,  which  amount  it  is  alleged  at  the  time  the  complaint 
was  filed  was  due  the  defendant  Steers  on  account  of  salary 
and  on  account  of  moneys  paid  out  by  him  for  the  plaintiff 
county,  the  claim  of  the  said  Steers  for  said  amount  having 
been  audited  and  warrants  drawn  accordingly,  which  warrants 
were  unpaid  at  the  time  the  suit  was  brought.  The  cause  was 
tried  before  a  jury,  and  after  both  parties  rested  the  appellant 
requested  certain  instructions  in  writing,  all  of  which  were 
denied  by  the  court,  and  on  the  request  of  the  plaintiff  the 
court  gave  to  the  jury  a  peremptory  instruction  to  find  for  the 
plaintiff  against  defendants,  and  each  of  them,  for  the  full 
amount  prayed  for  in  the  complaint,  and  the  jury  brought 
in  a  verdict  against  said  defendants  for  the  sum  of  $4,610. 
Judgment  was  entered  accordingly.  The  defendant  Steers 
does  not  appeal.  The  defendant,  the  Fidelity  and  Deposit 
Company,  appeals  from  both  the  judgment  and  the  order  deny- 
ing  a  motion  for  a  new  trial. 

The  appellant  assigns  numerous  errors,  all  of  which  go  to 
the  admission  of  certain  evidence,  the  refusal  to  strike  out  cer- 
tain testimony,  and  the  giving  and  refusal  to  give  certain  in- 
structions. It  appears  from  the  evidence  that  the  sheriff  had 
received  from  divers  persons  money  for  liquor  licenses  to  the 
amount  of  $4,610.  It  is  shown  by  stipulation  of  counsel  that 
four  persons  paying  $1,404  of  such  money  were  not  granted 
any  licenses,  and  that  no  one  of  said  four  persons  ever  pro- 
duced before  the  board  of  county  commissioners  any  sheriff's 
receipt  showing  payment  to  the  defendant  Steers,  or  that  any 
one  of  said  four  persons  produced  any  bond  or  made  an  ap- 
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plication  for  license.  It  is  also  stipulated  that  five  other  per- 
sons who  had  paid  license  money  to  the  sheriff  did  not  make 
application  for  a  license  until  some  time  after  the  expiration 
of  the  term  of  office  of  the  sheriff,  and  that  licenses  were 
granted  to  those  five  persons  some  time  after  the  expiration 
of  the  term  of  office  of  the  defendant  Steers ;  that  in  one  case 
the  party  furnished  a  bond,  which  was  not  accepted  by  the 
board,  and  did  not  thereafter  furnish  an  acceptable  bond. 

It  is  first  contended  by  counsel  for  appellant  that  it  was 
error  for  the  court  to  peremptorily  instruct  the  jury  to  find 
for  the  plaintiff  in  the  sum  of  $4,610,  that  being  the  sum  the 
sheriff  had  received  from  divers  persons  for  liquor  licenses. 
That  point  involves  the  question  whether  the  appellant,  as 
surety  on  the  sheriff's  bond,  is  liable  to  the  county  for  money 
paid  to  him  during  the  term  of  his  office  by  persons  to  pro- 
cure liquor  licenses,  but  who,  as  a  matter  of  fact,  did  not  make 
formal  application  thetefor,  or  furnish  the  proper  bond  re- 
quired by  law. 

In  order  to  determine  that  contention  we  must  take  into 
consideration  sections  1537  and  1639  of  the  Revised  Statutes, 
which  sections  are  as  follows:  **Sec.  1637.  Against  any  per- 
son required  to  take  out  a  license  who  fails,  neglects  or  refuses 
to  take  out  such  license,  or  who  carries  on,  or  attempts  to  carry 
on,  business  without  such  license,  the  collector  may  direct  suit 
in  the  name  of  the  state  of  Idaho  as  plaintiff,  tv  be  brought  for 
the  recovery  of  a  license  tax,  and  in  such  case  either  the  col- 
lector or  district  attorney  may  make  the  necessary  affidavit 
for,  and  a  writ  of  attachment  may  issue  without  any  bonds 
being  given  on  behalf  of  the  plaintiff;  and  in  case  of  a  re- 
covery by  the  plaintiff,  twenty  dollars  damages  must  be  in- 
cluded in  the  judgment  and  costs  to  be  collected  from  the  de- 
fendant, and  when  collected,  five  dollars  thereof  must  be  paid 
to  the  collector  and  fifteen  dollars  to  the  district  attorney 

prosecuting  the  suit Sec.  1639.    Upon  the  trial  of  any 

action  authorized  by  this  chapter,  the  defendant  is  deemed 
not  to  have  procured  the  proper  license  unless  he  either  pro- 
duces it  or  proves  that  he  did  procure  it;  but  he  may  plead  in 
bar  of  the  action  a  recoveiy  against  him  and  the  paym^t  by 
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him  in  a  civil  action  of  the  proper  license  tax,  together  with 
the  damages  and  costs. '^ 

Under  the  law  a  license  must  be  procured  before  the  com- 
meneement  of  any  business  or  occupation  liable  to  pay  a  license 
tax,  and  as  provided  by  section  1637,  if  any  person  commences 
a  business  or  occupation  liable  to  pay  a  license  tax,  and  fails, 
neglects  or  refuses  to  procure  such  license,  the  collector  may 
direct  suit  to  be  brought  in  the  name  of  the  state  for  the  re- 
eovery  of  such  license  tax.  Section  1639  provides  that  upon 
the  trial  in  such  action  the  defendant  is  deemed  not  to  have 
procured  a  proper  license  unless  he  either  produces  it  or  proves 
that  he  has  procured  it,  and  may  also  plead  in  bar  of  an  action 
a  recovery  against  him,  and  the  payment  by  him  in  a  civil 
action  of  the  proper  license  tax  together  with  damages  and 
costs. 

It  will  be  observed  from  the  provisions  of  said  section  1637 
that  any  person  required  to  take  out  a  license  to  engage  in  a 
eertain  business,  who  fails,  neglects  or  refuses  to  take  out 
such  license  and  commences  to  carry  on  such  business  without 
such  license,  is  liable  for  siich  license  tax.  That  being  true, 
the  very  moment  that  a  person  begins  such  business  he  is 
liable  under  the  law  for  a  license  tax,  and  the  county  is  en- 
titled to  receive  the  same.  Therefore,  where  a  person  pays 
such  tax  to  the  sheriff  and  takes  his  receipt  therefor,  and  there- 
after begins  the  business  without  making  application  to  the 
board  of  county  commissioners  for  a  license  and  presenting  to 
them  the  proper  bond,  the  money  so  paid  to  the  sheriff  belongs 
to  the  county,  as  under  the  law  a  person  beginning  a  business 
for  which  a  license  is  required  is  liable  for  the  license  tax 
from  the  very  moment  he  begins  business,  and  as  each  and 
every  of  the  persons  who  paid  the  sum  of  $4,610  to  the  sheriff 
thereafter  engaged  in  the  liquor  business,  the  moneys  so  paid 
to  the  sheriff  belonged  to  the  -county  from  the  very  moment 
the  persons  paying  it  commenced  the  liquor  business.  That 
being  true,  the  obligation  first  attached  to  the  sheriff  to  pay 
the  money  over  to  the  county  at  the  time  the  party  paying  it 
commenced  such  business. 
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In  regard  to  the  Eckstine  item  of  $301,  Eckstine  conducted 
a  saloon  business  in  Victor  in  said  Bingham  county.  By  an 
act  of  the  legislature  of  1903  the  territory  including  the  town 
of  Victor  was  cut  off  from  Bingham  county  and  annexed  to 
Fremont  county,  subject  to  a  vote  of  the  residents  of  that  ter- 
ritory, and  at  a  general  election  held  November  8,  1904,  the 
question  was  voted  upon  pursuant  to  said  act,  and  the  vote 
resulted  in  seventy  in  favor  of,  and  seven  against,  the  an- 
nexation to  Fremont  county.  The  result  of  the  election  was 
canvassed  by  the  board  of  county  commissioners  on  November 
21,  1904,  and  upon  that  date  the  record  of  said  election  was 
certified  by  the  board.  Under  the  provisions  of  said  act  the 
annexation  occurred  on  the  date  the  result  was  so  certified. 

Eckstine  lived  at  Bexburg,  Idaho,  and  at  that  place,  on 
November  7,  1904,  wrote  a  check  in  favor  of  the  defendant 
Steers  and  sent  it  by  mail  to  him  at  Blackfoot,  Idaho.  There 
is  no  evidence  in  the  record  as  to  the  date  when  the  sheriff 
received  said  check,  but  by  a  stamp  upon  the  check  it  is  noted 
that  it  was  paid  November  18, 1904.  The  evidence  shows  that 
Eckstine  engaged  in  the  liquor  business  at  Victor  immediately 
upon  sending  the  check  to  Steers.  That  being  true,  Bingham 
county  became  entitled  to  the  license  tax  from  him  on  the  date 
he  began  business.  The  fact  that  the  portion  of  Bingham 
county  including  the  said  town  of  Victor  was  thereafter  at- 
tached to  Fremont  county  makes  no  difference,  for  if  that 
county  was  entitled  to  any  portion  of  the  tax  paid  by  Eckstine 
it  could  make  its  proper  claim  against  Bingham  county  there- 
for. The  part  so  annexed  was  a  part  of  Bingham  county  at 
the  time  said  license  tax  was  paid  and  at  the  time  Eckstine 
entered  upon  said  business,  and  Bingham  county  was  entitled 
to  receive  such  license  tax. 

Counsel  for  appellant  contends  that  as  there  were  some  out- 
standing warrants  drawn  by  Bipgham  county  in  favor  of  said 
sheriff  amounting  to  $1,018.62  on  account  of  salary  and  money 
paid  out  by  him,  the  appellant  should  be  allowed  this  amount 
as  a  setoff  against  the  demands  of  Bingham  county  in  this 
action.  The  facts  are  that  the  defendant  Steers  presented  to 
the  board  of  county  commissioners  of  said  county  his  verified 
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claims  covering  the  items  making  up  said  amount,  which  claims 
were  audited  in  the  maimer  provided  by  law  by  the  board  of 
county  commissioners  of  said  county,  and  the  auditor  was  di- 
rected to  draw  warrants  in  favor  of  said  sheriflp,  and  those  war- 
rants were  accordingly  drawn  in  his  favor  and  delivered  to 
him.  The  evidence  also  shows  that  no  part  of  said  warrants 
or  the  indebtedness  evidenced  thereby  had  been  paid  by  the 
county.  Counsel  contends  that  appellant  is  equitably  entitled 
to  have  the  claim  of  the  county  against  the  sheriff  compensated 
by  the  amount  of  his  claim  against  the  plaintiff  county.  The 
appellant  does  not  bring  said  warrants  into  court  nor  offer  to 
surrender  them,  nor  does  the  record  show  who  the  owner  of 
said  warrants  was  at  the  time  this  action  was  brought  or  at 
the  time  of  the  trial.  They  no  doubt  passed  into  the  hands 
of  third  parties.  However,  it  is  well  established  that  such 
warrants  are  not  negotiable,  but  it  would  be  very  inequitable 
in  this  court  to  require  a  purchaser  for  a  valuable  considera- 
tion of  the  warrants  to  suffer  because  of  said  sheriff's  dis- 
honesty. If  it  had  been  shown  that  the  sheriff  was  still  the 
owner  of  said  warrants,  it  would  have  been  but  just  and  right 
for  the  county  to  refuse  payment  to  him  of  said  warrants,  and 
to  have  offset  the  amount  thereof  against  the  judgment  in  this 
action. 

Under  the  evidence  we  do  not  think  it  was  error  for  the 
court  to  instruct  the  jury  to  bring  in  a  verdict  for  the  plain- 
tiff as  was  done  in  this  case.  After  a  careful  examina- 
tion of  the  record  we  are  satisfied  that  no  error  was  committed 
by  the  trial  court,  and  that  the  judgment  must  be  sustained, 
and  it  is  so  ordered.  Costs  of  this  appeal  are  awarded  to  the 
respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 

ON  PETITION  FOB  REHBARINQ. 
(February  18,  1907.) 

AILSHIE,  C.  J.— The  appellant.  Fidelity  and  Deposit  Com- 
pany, has  filed  a  petition  for  rehearing,  in  which  it  is  alleged 
that  this  case  was  determined  upon  a  question  not  argued  or 
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presented  by  counsel  on  either  side  at  the  hearing  either  in 
the  lower  court  or  on  appeal.  In  the  petition  counsel  say: 
**The  theory  adopted  by  the  court  was  not  only  not  argued 
by  counsel  for  either  party,  but  was  not  hinted  at  in  the  plead- 
ings." Counsel  is  mistaken,  as  we  view  the  case,  and  by  a 
reference  to  their  brief  upon  the  original  hearing  of  the  case, 
it  will  be  seen  that  they  submitted  to  this  court  the  very  ques- 
tion as  to  when  the  mone}^  paid  to  the  sheriff  for  liquor 
licenses  became  the  money  of  the  county.  The  question,  as 
stated  by  counsel  in  their  original  brief  and  from  which  we 
quote,  is  as  follows:  "The  question  is  not  whether  the  sheriff 
rightfully  received  these  moneys,  but  solely  when,  if  ever,  these 
moneys  first  belonged  to  the  county,  and  when,  if  ever,  the  ob- 
ligation first  attached  to  the  sheriff  to  pay  same  to  the  county 
treasurer." 

Proceeding  upon  the  theory  that  the  question  as  stated  was 
really  the  decisive  question  submitted  to  us  upon  the  original 
hearing  of  this  case,  we  determined  and  decided  that  point  and 
answered  the  query  as  indicated  in  the  original  opinion.  We 
held  there  that  moneys  paid  to  the  sheriff  for  liquor  license 
immediately  became  the  property  of  the  county,  either  upon 
the  applicant's  starting  up  in  the  saloon  business,  or  in  case 
he  does  not  previously  commence  business,  then  upon  receiv- 
ing a  license  under  direction  of  the  board  of  county  commis- 
sioners. It  is  argued  by  counsel  that  this  holding  will  create 
great  confusion,  and  will  amount  to  authorizing  an  applicant 
to  proceed  in  the  saloon  business  without  giving  a  bond  or  re- 
ceiving a  license.  We  do  not  understand  how  any  confusion 
can  arise  out  of  such  a  holding.  If  he  pays  the  money  to  the 
sheriff  for  a  liquor  license  and  thereafter  opens  up  business, 
even  if  he  should  never  receive  a  license,  he  will  be  estopped 
and  precluded  from  claiming  or  recovering  the  money  after 
once  engaging  in  the  business.  On  the  other  hand,  he  will 
have  no  authority  in  law  or  fact  to  engage  in  the  business  un- 
til he  furnishes  a  bond  which  is  approved  by  the  board  of  com- 
missioners and  a  license  is  ordered  issued  to  him.  If  he  does 
engage  in  the  business  prior  to  such  time,  he  incurs  the  risk 
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of  being  arrested  for  violation  of  the  penal  laws  and  prose- 
cuted and  punished  accordingly. 

In  reference  to  the  license  money  paid  to  the  sheriff  by  one 
Eckstine,  counsel  insists  that  there  is  no  evidence  in  the  records 
to  show  that  Eckstine  actually  engaged  in  the  saloon  business 
prior  to  the  annexation  of  Victor  to  Fremont  county.  It  is 
true  that  the  evidence  is  very  meager  as  to  when  he  actually 
commenced  business,  but  it  is  sufficient  to  establish  a  prima 
facie  showing  that  he  began  prior  to  the  date  of  annexation. 
In  his  letter  to  the  sheriff  under  date  of  November  7th,  he 
stated:  **We  will  open  business  to-day."  While  this  is  not 
positive  evidence  that  he  actually  opened  business,  it  is  suffi- 
cient prima  facie  showing  to  that  effect  and  sufficient  in  the 
absence  of  any  contrary  showing.  In  modern  times  we  have 
grown  charitable,  and  give  all  men  the  prima  facie  presump- 
tion of  telling  the  truth,  however  violent  or  unfounded  that 
presumption  may  prove  to  be  in  some  particular  instances. 
The  petition  presents  no  sufficient  reason  for  granting  a  re- 
hearing in  this  case,  and  it  is  accordingly  denied. 

Sullivan,  J.^  concurs. 


(January  5,  1907.) 


STATE,  Eespondent,  v.  IRA  COOK  and  BORA  A.  BRUSH- 
WOOD,  Appellants. 

[88  Pac.  240.] 
Nbw  Tbial — Newly  Discovered  Evidence — ^Loss  or  Evidence — Neo- 

UQENCE     AND    WANT    OF    DILIGENCE — NeW     TeIAL — DISCRETION     OF 

Court — Admission  of  Evidence — Admission  of  Ck>NV£RSATioN — 
Conflicting   Evidence. 

1.  Where  a  defendant  concludes  that  it  is  necessary  in  a  grand 
larceny  case  to  produce,  for  the  inspection  of  a  jury,  certain  colts 
resembling  in  color  and  kind  the  colts  alleged  to  have  been  stolen, 
and  takes  them  to  the  place  of  trial  at  one  term  of  court,  and  the 
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cause  being  continued  until  the  next  term,  thereafter  turns  said 
colts  out  upon  the  public  range  and  thej  stray  awaj  and  are  lost, 
and  after  diligent  search  he  fails  to  find  them,  and  believing  "his 
defense  to  be  strong  enough  to  proceed  to  trial  without  the  produe- 
tion  of  said  colts,  and  desiring  a  speedj  trial,"  made  no  applica- 
tion for  a  continuance  for  time  to  produce  said  colts,  he  is  not 
entitled  to  a  new  trial  on  the  ground  of  newly  discovered  evidence 
in  order  to  produce  said  colts  for  the  inspection  of  the  jury. 

2.  A  new  trial  will  not  be  granted  on  account  of  absence  of  wit- 
nesses where  it  is  apparent  that  the  witnesses  were  known  at  tho 
time  of  the  trial,  but  could  not  be  found,  and  no  continuance  is  ap- 
plied for  on  that  ground. 

3.  In  such  a  case  the  defendant  ent^r8  upon  the  trial  at  his  peril 
if  he  fails  to  make  application  for  a  continuance  on  account  of  the 
absence  of  witnesses. 

4.  The  prenent  condition  of  a  colt  fourteen  months  old,  offered 
for  the  inspection  of  a  jury,  would  not  be  the  same  as  the  animal 
would  be  three  years  later,  or  when  the  colt  was  four  years  old,  and 
"the  autoptic  preference  is  allowable  only  on  the  assumption  that 
the  condition''  of  the  object  so  offered  is  the  same  or  sufficiently 
similar  as  it  was  at  the  time  the  act  complained  of  occurred. 

5.  The  granting  of  a  new  trial  is  largely  in  the  discretion  of 
the  court. 

6.  Where  the  evidence  offered  on  motion  for  a  new  trial  is  not 
newly  discovered,  the  refusal  of  the  court  to  grant  a  new  trial  will 
not  be  disturbed. 

7.  Where  the  action  is  prosecuted  for  the  larceny  of  an  animal, 
and  evidence  is  admitted  over  the  objection  of  counsel  for  the  de- 
fendant to  show  that  such  animal  was  not  in  the  owner's  possession 
at  the  time  of  the  trial,  but  had  been  taken  or  had  escaped  there- 
from, it  is  not  reversible  error  to  admit  such  evidence. 

8.  It  is  not  error  for  the  court  to  admit  the  testimony  of  a 
witness  for  the  state  showing  that  a  witness  for  the  defendant  had 
attempted  to  persuade  him  not  to  testify  in  the  case,  as  such  evi- 
dence tends  to  show  the  bias  or  interest  of  such  witness. 

9.  Where  there  is  a  substantial  conflict  in  the  evidence,  the  ver- 
dict of  the  jury  wiU  not  be  disturbed  on  appeal. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Third  Judicial  District 
for  Boise  County.    Hon.  Geo.  H.  Stewart,  Judge. 

The  defendants  were  convicted  of  grand  larceny  and  sen- 
tenced to  a  term  of  four  years  in  the  penitentiary.  Judgment 
affirmecL 
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Hawley,  Puckett  &  Hawley,  for  Appellants. 

We  believe  the  true  rule  to  be  that  where  the  new  evidence 
would  probably  bring  about  a  different  result,  so  long  as  dil- 
igence in  its  search  and  the  materiality  of  its  nature  are  es- 
tablished, then  a  new  trial  should  be  granted. 

The  real  test  of  whether  a  new  trial  should  be  granted  on 
newly  discovered  evidence  is :  **Is  this  testimony  probably  true, 
and  will  it  likely  change  the  result  T'  (Spelling  on  New 
Trial,  par.  226;  Oherlander  v.  Fixen  &  Co.,  129  Cal.  690,  62 
Pac.  254;  State  v.  Bond,  12  Idaho,  424,  86  Pac.  43.) 

The  subject  of  cumul&tive  evidence  has  many  definitions, 
and  among  them  we  find,  separate  and  distinct,  evidence  of 
"Witnesses  and  real  evidence.  (1  Elliott  on  Evidence,  p.  13; 
also  paragraphs  23,  24.) 

This  distinction  has  been  made,  and  manifestly  in  the  case 
at  bar  the  newly  discovered  evidence  we  presented  is  not 
the  evidence  of  witnesses,  but  real  evidence.  Surely,  this 
is  not  evidence  of  the  same  kind  to  the  same  point.  Evidence 
of  a  different  kind  and  character  from  that  produced  at  the 
trial,  though  bearing  on  the  same  point,  is  corroborative, 
and  if  there  be  no  other  objection  to  it,  warrants  a  new  trial. 
(Spelling  on  New  Trial,  par.  228.) 

The  objection  made  to  the  question  propounded  to  the 
witness  Jesse  B.  De  Masters  should  have  been  sustained. 
This  question  related  to  a  conversation  between  witness  and 
one  Jeffries,  a  witness  for  the  state,  in  which  the  witness 
advised  Jeffries  not  to  testify  or  make  any  trouble  for  Cook. 
Clearly,  this  evidence  of  a  conversation  in  which  neither  of 
the  defendants  were  present,  nor  in  which  either  party  was 
shown  to  have  been  authorized  to  speak  as  agent  for  either 
of  the  defendants,  was  neither  material,  competent  nor  rele- 
vant. It  was  only  asked  to  prejudice  the  jury  and  was  en- 
tirely incompetent  as  legal  evidence  to  fasten  this  crime 
upon  the  defendants.  Men  are  not  to  be  convicted  and  pun- 
ished for  larceny  because  they  drive  horses  resembling  those 
that  have  been  stolen.  That,  in  brief ,  is  the  case  against  de- 
fendants. 
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''Conceding  that  there  is  circumstantial  evidence  against 
the  defendant  tending  to  establish  his  guilt,  those  circum- 
stances can  be  and  are  as  reasonably  explained  on  other 
hypotheses  than  that  of  defendant's  guilt,  or  as  perfectly 
consistent  with  defendant's  innocence,  and  for  that  reason 
a  new  trial  should  have  been  granted."  {State  v.  Seymour, 
10  Idaho,  699,  79  Pac.  825;  State  v.  Nesbit,  4  Idaho,  548,  43 
Pac.  66.) 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow  and  Philip 
B.  Hindman,  for  Respondent. 

The  county  should  not  be  put  to  the  expense  of  a  new  trial 
merely  because  the  defendants  were  inexcusably  careless  with 
regard  to  their  own  property.  The  law  demands  of  the  par- 
ties all  reasonable  diligence  and  caution  in  preparing  for 
trial,  and  furnishes  no  relief  for  the  hardships  resulting 
from  inexcusable  negligence  or  want  of  diligence.  {Howard 
V.  Winters,  3  Nev.  542.) 

It  is  the  evidence  itself,  and  not  merely  its  materiality, 
which  must  have  been  newly  discovered.  {People  v.  Sutton, 
73  Cal.  243,  15  Pac.  86.)  If  discovered  before  or  at  the 
trial,  and  no  continuance  of  the  trial  was  applied  for,  an 
answer  to  the  motion  that  no  diligence  is  shown  would  be 
sufficient  to  defeat  it,  no  matter  what  else  is  shown.  (1  Spel- 
ling on  New  Trial  and  Appellate  Practice,  sec.  207 ;  Scanlan  v. 
San  Francisco  &  San  Joaquin  By.  Co.,  128  Cal.  586,  61  Pac 
271.) 

One  must  show  that  evidence  introduced  on  motion  for- 
new  trial  as  newly  discovered  was  first  learned  of  after  the 
trial.  {Curran  v.  Stange  Storage  Co.,  98  Wis.  598,  74  N. 
W.  377;  Wimpy  v.  Gaskill,  79  Ga.  620,  7  S.  E.  156;  State  v. 
Lamothe,  37  La.  Ann.  43;  Fagin  v.  State,  3  Tex.  App.  400; 
Garner  v.  State,  34  Tex.  Cr.  Rep.  356,  30  S.  W.  782.) 

Any  question  based  upon  the  appearance  of  the  colt  now 
as  furnishing  any  means  of  identification  of  the  colt  three 
years  ago  would  be  incompetent,  irrelevant  and  immaterial 
(2  Wigmore  on  Evidence,  sec.  1154.)     This  is  merely  cumu- 
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lative  evidence  on  a  point  which  was  testified  to  on  the  first 
trial,  namely,  the  identity  of  the  colts.  Cumulative  evidence 
will  not  warrant  a  new  trial.  (State  v.  Davis,  6  Idaho,  159, 
53  Pac.  678;  State  v.  Waiiams,  12  Idaho,  483,  86  Pac.  53.) 

The  granting  of  application  for  new  trials  on  the  ground 
of  newly  discovered  evidence  is  largely  within  the  discre- 
tion of  the  trial  court.  (People  v,  Woon  Tuck  Wo,  120  CaL 
294,  52  Pac.  833 ;  Pengxlly  v.  Threshing  Machine  Co,,  11  N. 
Dak.  249,  91  N.  W.  63;  Longley  v.  Daly,  1  S.  Dak.  257,  46 
N.  W.  247;  People  v.  Clark,  130  Cal.  642,  63  Pac.  138.) 

SULLIVAN,  J. — The  appellants  were,  by  information 
filed  May  26,  1905,  accused  of  the  crime  of  grand  larceny. 
The  property  alleged  to  have  been  stolen  was  a  dark  brown 
mare  about  fourteen  months  of  age,  of  the  value  of  $100 
and  the  property  of  Andrew  Evans.  On  June  8,  1905,  the 
defendants  plead  **not  guilty."  Thereafter  trial  was  had 
and  they  were  found  guilty  as  charged  in  the  information, 
and  each  of  the  defendants  was  sentenced  to  the  state  peni- 
tentiary for  a  term  of  four  years.  A  motion  for  a  new  trial 
was  made  setting  forth  various  errors  alleged  to  have  been 
committed  by  the  trial  court,  and  also  alleging  the  insuffi- 
ciency of  the  evidence,  and  by  means  of  affidavits  certain 
alleged  newly  discovered  evidence  was  set  forth  which  was 
claimed  to  be  material  to  the  defense.  Said  motion  was  ar- 
gued by  respective  counsel,  and  after  due  deliberation  and 
consideration  by  the  court  was  denied,  and  this  appeal  is 
from  the  judgment  and  order  overruling  said  motion. 
Numerous  errors  were  assigned  in  regard  to  the  admission 
and  rejection  of  evidence;  the  refusal  of  the  court  to  in- 
struct the  jury  to  return  a  verdict  of  not  guilty  on  the 
ground  of  insufficiency  of  evidence;  newly  discovered  evi- 
dence— ^the  action  of  the  court  in  denying  the  motion  for  a 
new  trial,  and  the  insufficiency  of  the  evidence  to  support 
the  verdict. 

The  following  facts,  among  others,  appear  from  the  rec- 
ord: The  complaining  w^itness,  Andrew  Evans,  missed  two 
colts  from  his  pasture  on  July  9,  1904.    After  a  search  of 
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two  or  three  days  he  found  the  colts  on  or  near  the  premises 
of  the  defendant,  Ira  Cook,  some  thirty  miles  distant  from 
said  pasture.  The  animals  were  freshly  branded;  one  of 
them  was  hobbled,  and,  according  to  the  testimony  of  Evans, 
both  were  concealed  in  a  grove  of  quaking  asp.  It  also 
appears  from  the  testimony  of  several  witnesses  that  the 
two  defendants  were  seen  driving  two  colts  of  similar  kind 
and  description  toward  the  Cook  ranch  on  July  10th;  one 
of  said  colts  was  a  brown  mare  with  a  white  star  on  her 
forehead,  the  other  a  bay  mare  colt,  both  of  the  age  of  about 
fourteen  months.  It  also  appears  that  during  the  search 
for  said  colts  the  owner  went  to  or  near  the  ranch  of  the  de- 
fendant Cook,  where  he  found  said  colts,  and  before  he  found 
them  he  observed  a  neighbor  of  Cook's  ride  through  the 
grove  where  the  colts  were  found  and  in  a  short  time  there- 
after go  away  from  the  grove.  The  complaining  witness 
thereupon  went  to  said  grove  and  found  his  colts  there  in  a 
jaded  condition,  skinned  and  bruised  about  the  head,  branded 
with  parallel  bar  or  lazy  11  brand,  and  one  of  them  hobbled. 
It  also  appears  from  the  testimony  that  a  man  by  name  of 
Weisen  was  left  in  charge  of  Cook's  ranch  at  noon  of  the 
eleventh  day  of  July,  1904,  and  that  Weisen  usually  looked 
after  Cook's  affairs  about  the  ranch  when  he  was  from  home. 
It  appears  that  the  complaining  witness  went  to  the  ranch 
of  the  said  Weisen,  which  adjoins  the  ranch  of  defendant 
Cook,  and  requested  him  to  assist  him  in  taking  the  hobbles 
from  the  colt,  which  he  refused  to  do,  but  he  finally  loaned 
him  a  rope  with  which  to  catch  the  colt  and  take  off  the  hob- 
bles. The  complaining  witness  thereafter  took  possession  of 
the  colts  and  took  them  to  his  ranch.  The  reason  given  by 
Weisen  for  his  refusal  to  assist  him  was  that  He  did  not  want 
to  get  into  trouble. 

The  defendants  on  their  part  disclaim  any  knowledge  of 
how  the  colts  of  Evans  came  to  be  on  or  near  the  ranch  of 
Cook.  Defendants  admit  that  on  the  tenth  day  of  July  they 
did  drive  a  couple  of  colts  from  near  the  complaining  wit- 
ness' ranch,  to  wit,  from  the  ranch  of  defendant  Brushwood, 
along  the  public  highway,  to  the  said  Cook's  ranch,  it  being 
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a  distance  of  some  thirty  miles;  they  admit  that  they  met 
the  several  witnesses  of  the  state  who  testified  that  they  met 
defendants  driving  said  colts  on  that  date,  but  they  claim 
that  the  colts  they  were  driving  belonged  to  the  defendant 
Cook;  that  Cook  had  a  bay  and  a  brown  mare  of  about  the 
same  age  and  size  as  the  colts  in  question.  The  fact  that 
defendant  Cook  owned  such  colts  is  testified  to  by  several 
witnesses.  The  main  dispute,  then,  is  over  the  identification 
of  the  colts  driven  by  the  defendants  on  the  tenth  day  of 
July.  It  appears  from  afiidavits  presented  on  motion  for  a 
new  trial  that  the  defendant  Cook  took  the  two  colts  claimed 
by  him  to  Idaho  City  at  the  first  term  of  the  district  court 
held  in  Boise  county,  in  November,  1904,  after  defendant's 
arrest,  for  the  purpose  of  exhibiting  them  to  the  jury  on 
the  trial  of  this  case;  that  the  case  was  continued  until  the 
June,  1905,  term;  that  said  colts  thereafter  remained  in  his 
possession  during  the  winter  of  1904  and  1905;  that  in  the 
spring  of  1905  said  colts  were  turned  out  upon  the  public 
range  with  the  intention  of  procuring  them  and  having  them 
present  at  the  trial  in  June ;  that  some  time  prior  to  the  com- 
mencement of  said  June  term  of  court  Cook  made  diligent 
search  for  his  said  colts  and  employed  a  number  of  others 
to  assist  him,  but  they  were  unable  to  find  the  colts;  that  it 
was  impossible  to  produce  them  at  the  time  of  the  trial  of  this 
cause  for  that  reason,  and  believing  his  defense  to  be  strong 
enough  to  proceed  to  trial,  made  no  application  for  a  con- 
tinuance, and  waived  all  right  to  a  continuance  because 
of  the  absence  of  said  colts;  that  during  the  trial  he  dis- 
covered it  was  very  necessary  to  have  said  colts  produced 
at  the  trial,  and  he  believes  that  the  introduction  of  said  colts 
as  evidence  would  have  secured  his  acquittal ;  that  said  colts 
have  since  been  found,  and  that  he  will  now  be  able  to  pro- 
duce said  colts  on  the  trial  in  case  a  new  trial  is  granted. 
The  material  x>oiiits  of  the  afi&davit  of  defendant  Cook  are 
sustained  by  the  afiSdavits  of  several  other  persons.  It  is 
contended  by  the  attorney  general  that  this  is  not  newly 
discovered  evidence  within  the  meaning  of  that  term,  as  the 
evidence  was  known  to  the  defendants  long  before  the  trialj 
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that  it  was  evidence  which  they  had  in  their  own  possession 
and  which  was  lost  by  them,  and,  according  to  their  own 
testimony,  through  nobody's  fault  but  their  own.  In  sup- 
port of  that  contention  counsel  cite  Howard  v.  Winters,  3 
Nev.  542,  where  the  court  said:  **The  law  demands  of  the 
parties  all  reasonable  diligence  and  caution  in  preparing  for 
trial,  and  furnishes  no  relief  for  the  hardships  resulting  from 
inexcusable  negligence  or  want  of  diligence.  When,  there- 
fore, a  new  trial  is  sought  because  of  newly  discovered  evi- 
dence, it  should  most  certainly  be  shown  by  the  party  mak- 
ing the  application  that  his  failure  to  produce  such  evidence 
at  the  first  trial  was  not  the  result  of  any  negligence  upon 
his  part.  Of  that  fact  the  court  should  be  perfectly  sat- 
isfied. To  grant  new  trials  upon  this  ground,  where  no  such 
showing  is  made,  would  simply  be  giving  encouragement  to 
negligence,  and  judicial  approval  to  inexcusable  careless- 
ness." It  is  also  contended  by  the  attorney  general  that 
it  was  the  duty  of  the  defendants  when  they  ascertained 
that  said  colts  were  missing,  if  they  thought  their  production 
was  necessary  to  their  defense,  to  have  made  an  application 
for  a  continuance;  that  as  they  failed  to  do  so  they  are  not 
entitled  to  have  a  new  trial  for  that  reason.  In  the  affidavit 
of  defendant  Cook  he  says:  ''Believing  the  defense  to  be 
strong  enough  to  proceed  to  trial,  and  desiring  a  speedy  trial, 
he  waived  all  rights  to  a  continuance  beyond  the  June  term." 
As  the  law  demands  reasonable  diligence  and  caution  in  pre- 
paring for  trial,  it  is  clear  that  if  a  defendant  knows  of  evi- 
dence which  he  cannot  procure  at  the  time  of  the  trial  with- 
out a  continuance,  and  fails  to  make  an  application  there- 
for because  he  believes  his  defense  to  be  strong  enough  to 
proceed  to  trial,  he  is  precluded  thereafter  from  having  a 
new  trial  on  the  ground  of  absence  of  such  evidence.  It 
would  appear  to  me  that  the  evidence  desired  was  not  newly 
discovered,  but  that  it  appeared  to  defendant  after  his  con- 
viction that  the  result  might  have  been  different  if  he  had 
produced  the  colts  at  the  trial.  The  fact  that  it  would  be 
wise  to  have  the  jury  inspect  those  two  colts  was  not  discov- 
ered since  the  trial,  for  the  defendant  had  considered  their 
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productioi^  material  to  his  defense,  and  had  taken  them 
to  Idaho  City  for  the  purpose  of  introducing  them  in  evi- 
dence or  having  the  jury  inspect  them,  on  his  trial  there. 
It  was  stated  in  People  v.  Sutton,  73  Cal.  243,  15  Pac.  86: 
"It  is  the  evidence  itself,  and  not  merely  its  materiality 
which  must  have  been  newly  discovered,"  and  in  Spelling  on 
New  Trial  and  Appellate  Practice,  volume  1,  section  207, 
it  is  said:  "If  discovered  before  or  at  the  trial,  and  no  con- 
tinuance of  the  trial  was  applied  for,  an  answer  to  the  mo- 
tion that  no  diligence  is  shown  would  be  sufficient  to  defeat 
it,  no  matter  what  else  is  shown."  In  Curran  v,  Stange 
Storage  Co.,  98  Wis.  598,  74  N.  W.  377,  it  is  said:  ''One 
mnst  show  that  evidence  introduced  on  motion  for  new  trial 
as  newly  discovered  was  first  learned  of  after  the  trial"; 
and  in  State  y.  Lamothe,  37  La.  Ann.  43,  the  court  said 
a  new  trial  will  not  be  granted  on  account  of  newly  dis- 
covered evidence  where  it  is  apparent  that  the  witnesses 
were  known  at  the  time  of  the  former  trial,  but  could  not  be 
found,  and  that  no  delay  was  asked  for  on  that  account. 

In  the  case  at  bar  the  defendants  knew  of  the  two  colts 
that  Cook  claimed  as  his  own  and  which  he  claimed  resembled 
the  Evans  colta  His  former  actions  clearly  indicated  that 
he  considered  their  production  on  the  trial  as  material  to 
his  defense.  That  being  true,  it  was  his  duty  before  the  trial 
began  to  apply  for  a  continuance  on  account  of  the  ab- 
sence of  said  colts  and  his  not  being  able  to  find  them. 
In  ScarUan  v.  San  Francisco  etc.  By.  Co.,  128  Cal.  586,  61 
Pac.  271,  the  oourt^  in  discussing  the  point  under  considera- 
tion, said:  ''In  such  case  the  defendant  should  have  moved 
for  a  continuance,  and,  failing  to  do  so,  the  trial  was  en- 
tered upon  at  the  defendant's  peril."  (See,  also,  as  bear- 
ing upon  this  question,  Fagin  v.  State,  3  Tex.  App.  400; 
Gamer  v.  State,  34  Tex.  Cr.  Kep.  356,  30  S.  W.  782;  Wimpy 
V.  Ga$kai  ei  al,  79  Oa.  620,  7  S.  E.  156.)  There  is  another 
reason  that  presents  itself  to  my  mind  why  the  evidence 
referred  to  should  not  be  ground  for  a  new  trial,  and  that 
is,  that  it  could  not  possibly  change  the  result.  The  colts 
were  stolen  on  July  10,  1904 ;  the  brown  mare  was  then  a 
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yearling;  if  a  new  trial  were  granted,  the  trial  would  not 
probably  occur  until  nearly  three  years  after  the  commission 
of  the  crime.    The  animal  would  have  become  a  horse  about 
four  years  old;  the  change  in  the  animal  made  by  three  years' 
growth  would  make  any  conclusion  as  to  its  identity  very 
precarious  to  say  the  least;  and  the  Evans    colts  might  not 
be  present  at  the  trial  for  the  purpose  of  comparison.     In 
volume  2,  section  1154,  of  Wigmore  on  Evidence  the  author 
says:  "The  present  condition  of  an  object  offered  may  not 
be  the  same  as  at  the  time  in  issue,  nor  so  nearly  the  same 
as  to  be  proper  evidence  of  its  former  condition ;  accordingly, 
autoptic   proference   is   allowable   only   on   the   assumption 
that  the  condition  is  the  same  or  sufSciently  similar."    And, 
again,  the  identity  of  the  colts  was  in  question  on  the  trial. 
The  evidence  received  in  regard  to  the  similarity  of  the  two 
colts  of  the  defendant  Cook  and  the  two  colts  of  the  com- 
plaining witness  Evans  would  be  cumulative.    In  3  Ency- 
clopedia of  Evidence,  page  937,  it  is  said:  "It  is  a  general 
rule,  held  or  announced  in  a  multitude  of  cases,  that  a  new 
trial  should  not  be  granted  for  newly  discovered  evidence 
merely  cumulative  to  that  adduced  on  the  trial."    However, 
the  general  trend  of  some  authorities  is  favorable  to  the 
granting  of  a  new  trial  where  the  newly  discovered  evidence 
is  of  a  controlling  or  decisive  character,  or  even  where  it  is 
such  as  to  render  a  change  in  the  result  fairly  probable. 
{State  V.  Davis,  6  Idaho,  159,  51  Pac.  678;  State  v.  WUliams 
12  Idaho,  483,  86  Pac.  53;  XJnderhill  on  Criminal  Evidence, 
sec.  520.)    It  is  well  established  that   the  granting  of  a  new 
trial  is  largely  in  the  sound  and  legal  discretion  of  the  court. 
{People  V.  Won  Tuck  Wo,  120  Cal.  294,  52  Pac.  833 ;  People 
V.  Clark,    130    Cal.    642,    63    Pac.    138;    Commonwealth  v. 
Chance,  174  Mass.  245,  75  Am.  St.  Rep.  306,  54  N.  E.  551; 
Commonwealth  v.  Miller,  139  Pa.  77,  23  Am.  St.  Rep.  170, 
21  Atl.  138;  State  v.  Coella,  8  Wash.  512,  36  Pac.  474.)     If 
the  defendants  considered  the  production  of  said  colts  on  the 
trial  was  of  great  importance  to  them,  they  certainly  were 
negligent  in  not  making  an  application  for  a  continuance 
after  they  discovered  the  colts  could  not  be  found.    Where 
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the  evidence  offered  is  not  newly  discovered,  the  refusal  to 
grant  a  new  trial  on  that  ground  will  not  be  reversed. 
There  was  no  error  in  denying  the  new  trial  on  account  of 
newly  discovered  evidence. 

The  next  point  discussed  is  the  admission  of  certain  evi- 
dence relative  to  the  disappearance  of  the  Evans  colts  after 
they  had  been  found  at  Cook's  ranch  and  brought  back  by 
the  owner.  The  evidence  shows  that  after  Evans  recovered 
the  colts  they  were  closely  guarded  by  him,  but  that  on  the 
twenty-seventh  day  of  July,  1904,  a  little  over  two  weeks 
after  the  previous  taking,  they  disappeared  from  his  pasture 
and  were  missing  at  the  time  of  the  trial.  There  is  no  inti- 
mation in  the  record  that  the  defendants  had  anything 
to  do  with  the  second  disappearance  of  the  colts.  It  was 
natural  on  the  trial  for  the  counsel,  and  perhaps  the  jury,  to 
want  to  know  what  had  become  of  the  Evans  colts.  Under 
all  the  facts  of  the  case  we  do  not  think  it  was  reversible 
error  to  admit  such  evidence. 

Another  error  assigned  is  as  to  the  admission  of  conversa- 
tion between  defendants'  witness  De  Masters  and  the  state's 
witness  Jeffreys.  It  appears  from  the  testimony  elicited 
by  the  questions  objected  to  that  De  Masters  had  gone  to 
Jeffreys  and  had  endeavored  to  dissuade  him  from  testifying 
against  the  defendants  on  the  trial.  This  evidence  was  in- 
troduced to  show  the  bias  and  prejudice  of  the  witness  De 
Masters,  his  interest  in  the  matter  in  trying  to  persuade 
witness  for  the  state  to  leave  the  state  and  not  testify.  It 
was  not  error  to  admit  this  evidence. 

Another  objection  under  this  head  was  to  a  question 
asked  the  state's  witness,  Hillman.  This  witness  testified 
that  he  met  the  defendants  on  the  tenth  day  of  July,  driv- 
ing with  other  horses  the  colts  of  Evans,  and  the  question 
was  as  to  whether  the  witness  was  in  a  position  to  have  seen 
a  brand  on  the  brown  colt  had  there  been  one  there  at  that 
time.  Hillman  answered  that  question  by  giving  the  dis- 
tance he  was  from  the  colt  at  different  times,  and  saying 
that  he  was  near  enough  so  that  he  would  probably  have 
seen  the  brand  if  there  had  been  one.    This    question  was 
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entirely  proper,  and  the  trial  judge  did  not  err  in  admitting 
the  answer. 

As  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict: 
In  this  case  there  is  a  very  decided  conflict  in  the  testimony. 
If  the  testimony  of  the  complaining  witness  and  other  wit- 
nesses on  behalf  of  the  state  is  true,  there  is  no  escaping 
the  conclusion  that  the  defendants  are  guilty.  If  the  state's 
testimony  is  true,  the  defendants'  witnesses  testified  falsely, 
and  if  the  defendants'  witnesses  testified  to  the  truth,  the 
state's  witnesses  testified  falsely.  The  evidence  is  of  such  a 
character  that  the  discrepancy  between  the  testimony  of 
the  state  and  the  defendants  cannot  be  accounted  for  on 
the  ground  of  honest  mistake.  Aside  from  the  oral  testi- 
mony the  state's  witnesses  have  to  corroborate  them  is  the 
fact  that  the  stolen  colts  were  found  freshly  branded  on  or 
near  the  ranch  of  the  defendant  Cook,  and  that  the  man 
Weisen,  who  had  charge  of  Cook's  ranch,  acted  in  a  .very 
suspicious  manner  when  Evans  requested  him  to  assist  him 
in  unhobbling  the  colt.  Evans  testified  as  follows:  **I 
finally  found  the  animals;  I  found  them  on  Ira  Cook's  place. 
They  were  both  branded,  and  the  unweaned  colt  was  hobbled. 
They  were  between  a  quarter  and  a  half  a  mile  east. of  his 
house,  in  a  pretty  thick  thicket  of  quaking  asp,  in  a  little 
kind  of  basin.-  The  animals  were  not  branded  when  they 
left  my  place  on  the  9th  of  July.  The  brand  that  I  saw 
on  them  at  this  time  was  two  straight  bars  on  the  right 
shoulder."  It  afterward  appears  that  Evans  was  not  right 
sure  whether  the  animals  were  on  Cook's  ranch,  as  he  did 
not  know  where  the  exterior  lines  were,  and  he  further  tes- 
tified: "I  am  not  positive  they  were  on  Cook's  place. 
....  I  swore  it  was  inside  his  inclosure,  but  not  positive 
it  was  his  land."  To  show  that  Weisen  had  charge  of  the 
ranch  for  Cook,  Cook  himself  testified:  "When  I  left  to 
go  down  on  this  Squaw  creek  roundup  I  left  Weisen  in 
charge  of  my  horses."  Besides  the  fact  of  the  colts  being 
found  on  or  near  Cook's  place,  four  witnesses  on  behalf  of 
the  state  testify  that  they  saw  the  defendants  driving  those 
colts.    It  is  contended  by  counsel  for  defendants  that  the 
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testdmony  of  said  four  witnesses  is  of  a  very  uncertain  char* 
acter,  and  they  insist  that  it  does  not  positively  identify  the 
horses.  The  witness  Hillman  testifies  as  follows:  ''To  the 
best  of  my  knowledge  and  belief,  the  colts  that  I  saw  in  my 
corral  on  Thursday  or  Friday  following  the  10th  of  July 
were  the  same  colts  that  I  met  on  the  Fawn  Creek  bridge 
on  the  10th  of  July."  This  witness  saw  said  colts  on  the 
said  bridge  on  the  10th  of  July,  when  they  were  in  the 
possession  of  the  defendants,  and  b6ing  driven  toward  Cook's 
ranch.  After  Evans  had  recovered  them  on  the  twelfth  day 
of  July  he  took  them  to  Hillman 's  corral.  Hillman 's  iden- 
tification is  based  upon  observations  made  only  two  or  three 
days  apart.  While  his  evidence  indicates  that  he  might 
have  been  mistaken,  yet  his  evidence,  taken  as  a  whole,  shows 
Aat  he  was  fully  convinced  they  were  the  same  colts. 
After  several  hypothetical  questions  as  to  the  possibility  of 
his  being  mistaken  in  his  identification,  state's  witness  Hite 
testified  that:  ''The  colts  that  I  saw  defendants  driving  on 
the  10th  were  certainly  the  same  ones  that  I  saw  Pete  Evans 
drive  past  my  place  a  day  or  two  afterward."  And  state's 
witness  Jeffreys  testified  that  "I  had  only  seen  Evans'  colts 
three  times  prior  to  this  (July  10th).  My  best  judgment  is 
they  filled  the  description  of  Evans'  colts.  ....  If  they 
wasn't,  they  were  dead  matches  for  the  colts."  So  far  as 
the  record  shows,  all  of  these  witnesses  were  disinterested, 
and  the  defendant  Cook  himself  testified  that  Hillman  and 
Jeffreys  were  friendly  to  him.  The  defendants'  witnesses, 
on  the  other  hand,  were  their  friends  and  associates.  One 
of  them  was  father  in  law  to  Brushwood.  Their  witness, 
Weisen,  had  worked  for  Cook  for  a  number  of  years.  Some 
of  the  defendants'  witnesses  testified  that  they  saw  the  de- 
fendants on  the  10th  of  July,  and  they  were  driving  two 
colts  that  belonged  to  the  defendant  Cook,  which  resembled 
the  colts  belonging  to  the  complaining  witness  Evans;  that 
they  knew  they  were  Cook's  colts. 

It  will,  therefore,  be  observed  that  there  was  a  most 
violent  conflict  in  the  evidence,  and  under  the  law  it  is  the 
province  of  a  jury  in  such  a  case  to  determine  the  credibility 
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of  the  witnesses  and  the  weight  that  should  be  given  their 
testimony.  In  Underhill  on  Criminal  Evidence,  section  215, 
it  is  said:  "The  credibility  and  weight  of  evidence  are  for 
the  jury  exclusively*';  and  in  3  Encyclopedia  of  Evidence, 
at  page  753,  that  '^The  jury  are  the  sole  and  exclusive 
judges  of  the  credibility  of  witnesses";  and  in  6  Current 
Law,  page  1992,  **The  credibility  of  witnesses  and  whether 
they  have  been  successfully  impeached  are  questions  ex- 
clusively for  the  jury." 

The  jury*  found  that  the  testimony  of  the  witnesses  for  the 
state  was  entitled  to  the  greater  weight,  and  the  well  es- 
tablished rule  of  this  court  applies  that  where  there  is  a  sub- 
stantial conflict  in  the  evidence,  the  verdict  of  the  jury  will 
not  be  disturbed  on  appeal.  The  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial  on  the  ground  of  the  in- 
BUjfficiency  of  the  evidence.  As  we  find  no  error  in  the  rec- 
ord, the  judgment  of  the  lower  court  must  be  affirmed,  and. 
it  is  so  ordered. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 

(January   14,   1907.) 

Per  CURIAM. — In  this  case,  since  the  decision  of  the  court 
was  announced  and  prior  to  the  transmission  of  a  certified 
copy  of  the  judgment  to  the  clerk  of  the  trial  court,  our  at- 
tention has  been  called,  by  both  the  attorney  for  the  defend- 
ant and  the  county  attorney  who  prosecuted  the  case,  to 
certain  defects  in  the  evidence  as  to  the  defendant  Brush- 
wood. The  prosecuting  attorney  has  also  expressed  grave 
doubts  as  to  the  guilt  of  this  defendant,  and  after  a  further 
examination  of  the  record,  and  consideration  of  the  entire 
case  and  the  representations  that  have  been  made  by  counsel, 
we  are  of  the  opinion  that  a  mistake  has  been  made  as  to  the 
defendant  Brushwood,  and  that  we  should  have  granted 
him  a  new  trial.  The  opinion  as  heretofore  filed  will  be 
modified  to  the  extent  that  a  new  trial  will  be  granted  to  the 
defendant  Brushwood,  and  the  judj^ment  will  be  affirmed 
as  to  the  defendant  Cook,  as  previously  announced. 
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(Jannaxj  6,  1007.) 

In  re  Appeal  of  GEORGE  P.  RHEA,  Prosecuting  Attorney 
of  Washington  County,  Appellant,  v.  THE  BOARD  OP 
COUNTY  COMMISSIONERS,  Respondent. 

ON  BEHEABiNa.     (See  12  Idaho,  455.) 
[88  Fkte.  80.] 

1.  Under  the  provisions  of  section  2204  of  the  Bevised  Statutes 
of  the  United  States  as  amended  by  act  of  March  11,  1002  (32  U. 
8.  Stats,  at  Large,  64),  the  clerk  of  the  district  court  who  takes 
homestead  or  other  hind  proofs  must  do  so  in  his  official  capacity, 
and  aU  fees  collected  by  him  for  such  service,  whether  for  "prepar- 
ing the  deposition"  or  administering  the  oath  and  affixing  the 
jurat,  are  provided  for  by  the  statute,  and  are  collected  by  him  in 
his  official  capacity  and  by  virtue  of  his  office,  and  must  be  ao- 
eonnted  for  and  paid  over  to  the  county. 

2.  Any  gratuity  received  by  a  probate  judge  over  and  above  the 
statutory  fee  of  ^e  dollars  for  solemnizing  a  marriage  may,  under 
section  2438,  Bevised  Statutes,  be  retained  by  him  for  his  individual 
use  and  benefit. 

(Syllabus  by  the  court.) 

• 
APPEAL  from  the  District  Court  of  the  Seventh  Judicial 

District  for  Washington   Counly.    Hon.   Frank  J.   Smith, 

Judge. 

Judgment  of  district  court  rendered  on  appeal  from  an 
order  of  the  board  of  county  commissioners.    Reversed, 

Geo.  P.  Rhea,  pro  se,  filed  no  brief  on  rehearing. 

Harris  &  Smith  and  Rice  &  Thompson,  for  Respondent. 

The  court  had  jurisdiction  to  review  only  the  order  oi 
orders  of  the  board  of  commissioners  specified  in  the  notice 
of  appeal.  The  protest  of  the  county  attorney  was  a  mattei 
outside  the  regular  procedure  before  the  board,  and  some- 
thing the  commissioners  were  not  required  to  pass  upon. 
Their    rejection    of  it    was  a    matter  of  no    consequence. 
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Under  the  constitution  of  the  state  (sec.  7,  art.  18,  as 
amended),  and  the  statute  of  the  state  (Fifth  Sess.  Law8» 
405),  the  subject  matter  before  the  board  was  the  accounts 
of  these  officers  which  the  board  was  required  to  audit. 

The  United  States  supreme  court,  construing  section  833 
of  the  United  States  Revised  Statutes,  approves  of  the  follow- 
ing rule:  ** Whatever  is  done  by  you  that  you  could  not  do  if 
out  of  office  has  an  official  color  and  significance  that  brings 
it  within  the  compass  of  the  language  of  the  statute." 
{Untied  States  v.  Hill,  120  U.  S.  169,  30  L.  ed.  627,  7  Sup*. 
Ct.  Rep.  510;  Finley  v.  Territory,  12  Okla.  621,  73  Pac.  273.) 

It  is  quite  evident  that  the  officer  could  have  filled  the 
blanks  and  written  down  testimony  of  witnesses  in  the  mat- 
ter of  final  proofs  as  a  private  citizen.  Parties  may  employ 
an  attorney  to  prepare  their  testimony  for  them  or  a  private 
citizen,  for  that  matter,  as  is  clearly  apparent  from  the  act 
of  Congress.     (Act  of  March  11,  1902,  32  Stats.  63.). 

AILSHIE,  J. — A  rehearing  was  granted  in  this  case  on 
July  7th,  and  the  case  was  again  argued  at  this  present  term 
of  court.  Counsel  for  respondent  urge,  in  the  first  place, 
that  no  final^  judgment  has  ever  been  entered  from  which  an 
appeal  could  be  prosecuted,  and  that  this  court  is  without 
jurisdiction  to  determine  the  case  on  its  merits.  This  con- 
tention is  not  well  founded  for  the  following  reasons:  In 
the  first  place,  section  1776  of  the  Revised  Statutes,  as 
amended  by  act  of  February  14, 1899  (Sess.  Laws  1899,  248), 
provides  that  ''an  appeal  may  be  taken  from  any  act,  order 
or  proceeding  of  the  board  by  any  person  aggrieved  there- 
by," etc.  The  order  of  the  board  of  conmiissioners  from 
which  the  appeal  was  taken  to  the  district  court  was  an  order 
entered  overruling  the  county  attorney's  application  and 
request  that  the  board  require  the  clerk  of  the  district  court 
and  probate  judge  each  to  include  in  their  quarterly  reports 
all  fees  received  by  them,  including  fees  for  taking  final 
land  proof  and  solemnizing  marriages.  The  board  recited 
their  reasons  at  some  length  for  refusing  to  follow  the  advice 
of  the  county  attorney  and  denying  his  application  and  re- 
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quest.  They  also  recited  the  fact  that  each  of  these  officers 
had  received  such  fees  as  the  county  attorney  advised  them 
should  be  turned  into  the  county.  The  county  attorney  ap- 
pealed from  this  order  of  the  board,  and  in  taking  such 
appeal  he  was  clearly  within  the  provisions  of  section  1776, 
supra.  The  district  court  heard  the  case  on  its  merits,  evi- 
dence being  introduced  at  considerable  length  in  relation 
thereto,  and  made  and  filed  his  findings  of  fact,  and  entered 
judgment  sustaining  and  affirming  the  action  of  the  board 
of  commissioners,  and  holding  that  the  fees  referred  to  by 
the  county  attorney  were  not  such  as  are  required  to  be 
turned  into  the  county.  This  judgment  entered  by  the  dis- 
trict court  was  a  final  judgment  affirming  and  approving 
the  action  of  the  board  of  commissioners.  The  county  at- 
torney has  appealed  from  that  order,  and  his  case  is  properly 
before  this  court  for  determination  on  its  merits. 

The  principal  contention  made  by  counsel  for  respondent 
on  the  rehearing  is  that  under  section  2294  of  the  Revised 
Statutes  of  the  United  States  as  amended  by  act  of  March  11, 
1902  (32  IT.  S.  Stats,  at  Large,  64  [U.  S.  Comp.  Stats.  1907,  p. 
466]),  any  person,  whether  an  officer  or  not,  may  pre- 
pare the  depositions  of  homesteaders  and  other  land  claim- 
ants and  their  witnesses,  and  that  the  only  official  act 
is  that  of  administering  the  oath  for  which  the  statute 
allows  twenty-five  cents.  That  section  so  amends  the  old 
law  as  to  authorize  final  proofs  to  be  made  before  a 
United  States  commissioner  or  a  judge  or  clerk  of  any 
court  of  record  within  the  land  district  in  which  the  lands 
claimed  are  situated.  The  particular  portion  of  the  section 
which  bears  upon  the  question  in  controversy  is  as  follows: 
**The  fees  for  entries  and  for  final  proof,  when  made  before 
any  other  officer  than  the  register  and  receiver,  shall  be  as 
follows:  For  each  affidavit,  twenty-five  cents.  For  each, 
deposition  of  claimant  or  witness,  when  not  prepared  by  the 
officer,  twenty-five  cents.  For  each  deposition  of  claimant 
or  witness  when  prepared  by  the  officer,  one  dollar.  Any 
officer  demanding  or  receiving  a  greater  sum  for  such  ser- 
vices shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
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shall  be  punished  for  each  offense  by  fine  not  exceeding  one 
hundred  dollars."  It  will  be  observed  from  the  foregoing 
that  where  the  deposition  is  prepared  by  the  officer  who 
administers  the  oath  and  affixes  the  jurat,  he  shall  be  en- 
titled to  collect  and  receive  one  dollar  for  each  deposition, 
and  where  the  deposition  has  been  prepared  by  some  one 
else,  he  is  allowed  to  collect  and  receive  twenty-five  cents 
for  administering  the  oath  and  affixing  the  jurat.  Nojv, 
it  is  insisted  that  since  any  person  can  prepare  the  deposi- 
tion that  the  officer  may  do  so  as  a  private  citizen,  and  that 
while  he  may  charge  the  one  dollar  fee,  he  will  only  be  re- 
quired to  account  for  the  twenty-five  cents  which  is  earned 
and  received  by  him  for  administering  the  oath  and  affixing 
the  jurat.  The  difficulty,  and  it  seems  to  us  the  fallacy,  in 
this  argument,  rests  in  the  fact  that  under  the  statute  the  only 
charge  that  any  officer  designated  therein  can  make  must  be 
made  in  his  official  capacity  and  under  the  statute  itself.  A 
private  citizen  or  any  person  not  authorized  to  take  these 
proofs  may  prepare  the  deposition  for  the  claimant  and  make 
any  charge  therefor  agreed  upon  between  him  and  the  claim- 
ant, and  however  much  that  charge  may  be,  it  will  not  be  a 
violation  of  the  statute  and  will  not  subject  the  party  to  a 
prosecution  thereunder.  But  no  officer  designated  by  the 
statute  can  make  any  greater  charge,  either  in  his  official 
or  individual  capacity,  than  that  prescribed  by  the  statute. 
If  he  should  do  so,  he  would  be  guilty  of  a  misdemeanor. 
He  cannot  separate  himself  from  the  office  which  he  occupies 
for  the  purpose  of  performing  such  duty  or  collecting  such 
or  any  fee.  It  is,  therefore,  clear  to  our  minds  that  the 
fee  prescribed  by  section  2294,  supra,  whether  for  making 
the  deposition,  or  administering  the  oath,  or  for  both,  is 
provided  for  and  collectible  by  the  officer  in  his  official 
capacity  and  by  virtue  of  his  office,  and  not  as  an  individual, 
and  that  he  can  no  more  segregate  himself  from  the  office 
which  he  occupies  for  the  purpose  of  collecting  one  part 
of  the  fee  than  he  can  for  the  other.  It  must  be  admitted 
that  if  the  individual  were  not  occupying  such  office,  he 
might  prepare  such  a  deposition  and  receive  any  sum  there- 


Digitized  by  LjOOQIC 


Jan.  1907.]    Rhea  v.  Board  op  County  Commrs.  63 

Opinion  of  the  Court — ^AilsMe,  J. 

for  that  he  could  collect  without  subjecting  himself  to  any 
of  the  penalties  of  the  statute,  but  this  he  cannot  do  while 
discharging  the  duties  of  such  ofSce.  The  most  exhaustive 
and  interesting  case  bearing  upon  this  subject  to  which  our 
attention  has  been  called  is  that  of  Finley  v.  Territory,  12 
Okla.  621,  73  Pac.  273.  In  that  case  the  Oklahoma  supreme 
court  had  before  them  the  question  as  to  whether  or  not  a 
probate  judge  could  retain  for  his  own  use  and  benefit  fees 
and  compensation  received  by  him  in  the  discharge  of  his 
duties  under  the  act  of  Congress  authorizing  probate  judges 
to  file  upon  and  procure  patents  for  townsites.  The  court 
held  that  while  the  authority  to  perform  the  acts  in  ques- 
tion  was  granted  by  act  of  Congress  instead  of  by  the  legis- 
lature, that  nevertheless  the  power  and  authority  was  con- 
ferred upon  the  office  instead  of  the  individual,  and  that 
it  did  not  create  any  separate  office,  nor  did  it  entitle  him 
to  retain  the  fees  collected  under  such  act.  In  that  case 
many  authorities  are  cited  and  reviewed  touching  the  ques- 
tion of  fees  and  compensation  of  public  officers,  and  the 
duty  of  such  officers  to  account  for  all  fees  to  the  county 
or  state  as  the  case  may  be.  In  State  ex  rel.  Frontier  Co. 
V.  KeUy,  30  Neb.  575,  36  N.  W.  714,  it  was  held  that  where 
a  county  clerk  who  was  also  a  notary  public  took  acknowledg- 
ments of  deeds,  mortgajges  and  certified  affidavits  and  depo- 
sitions as  a  notary  public,  it  was  his  duty  to  enter  upon 
his  fee-book,  as  county  clerk,  and  report  to  the  county  board, 
every  item  of  fees  and  compensation  received  by  him  for 
such  services.  It  was  held  that  he  could  not  procure  the 
appointment  as  notary  public  and  discharge  duties  as  notary 
which  devolved  upon  him  as  county  clerk,  and  thereby  de- 
prive the  county  of  the  benefit  of  such  fees  and  increase  his 
own  salary  and  compensation  by  the  operation.  We  are 
satisfied  that  under  the  provisions  of  our  statute  and  con- 
stitution, as  cited  in  the  original  opinion,  the  fees  claimed 
by  the  clerk  of  the  probate  judge  belong  to  the  county  and 
should  have  been  reported  and  turned  over  to  the  county. 
We  agree  with  counsel  for  respondent  that,  under  section 
2438  of  the  Revised  Statutes,  a  probate  judge  may  receive 
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any  sum  '* voluntarily  given  him  by  the  parties*'  over  and 
above  the  statutory  fee  of  five  dollars  for  solemnizing  mar- 
riages. In  such  case  the  statute  provides  specifically  that 
such  oflScer  may  receive  any  gratuity,  and  in  that  case  he  is 
undoubtedly  entitled  to  retain  the  same,  accounting  to  the 
county  only  for  the  statutory  fee.  The  judgment  of  the 
trial  court  is  reversed  and  cause  remanded,  with  directions 
to  the  trial  court  to  take  such  further  action  as  may  be 
necessary  in  accordance  with  the  views  herein  expressed. 
Costs  awarded  in  favor  of  the  appellant. 

Sullivan,  J.,  concurs. 

STOCKSLAGER,  C.  J.,  Concurring.— I  concur,  but  if  it 
is  true  that  in  some  of  the  counties  the  salary  of  the  probate 
judge  and  auditor  and  recorder  have  been  fixed  on  a  basis 
that  the  fees  not  provided  for  by  statute  or  labor  not  en- 
joined upon  such  officer  by  statute  should  not  be  accounted 
for  by  such  officer,  or  that  he  was  at  liberty  to  retain  such 
fees  over  and  above  his  salary  as  fixed  by  the  county  com- 
missioners, equity  would  or  should  require  that  the  officer 
be  compensated  for  the  labor  performed  in  the  amount  in- 
tended to  be  paid  by  the  county  commissioners.  In  other 
words,  it  is  not  justice  to  the  officer  to  fix  his  salary  on  a 
basis  that  he  is  to  receive  and  retain  -certain  fees,  and  there- 
after require  him  to  pay  such  fees  into  the  county  treasury, 
thus  reducing  the  salary  contemplated  by  the  county  commis- 
sioners. 


Digiti 


ized  by  Google 


Jan.  1907.]  State  v.  Babbkl  05 


Points  Decided. 


(Jannarj  6,  1907.) 

STATE,  Respondent,  v.  CHARLES  H.  BARBER,  Appellant 

[88  Pae.  418.] 

Whin  CotrsT  mat  Appoint  Suitable  Person  to  Pkbpobm  Duties  gw 
County  Attornxy-^Obdeb  pob  Grand  Jubt  icat  bx  Made  by  Dis- 
teiot   Judge — COubt  icay   Obdeb  an   Open  Yenibe  fob  Petit- 

JUBY — ^PEBSMPTOBY  CHALLENGES — MAY  SHOW   FeBUNO  OP  HATBED 

OP  Witness  Toward  Defendant. 

1.  Under  provisions  of  seetion  2  of  the  act  entitled  ''Fixing  the 
<Ii]a]iflcations  and  preecribing  the  powers  and  duties  of  county  at- 
torneys' '  (Sees.  Laws  1897,  p.  74),  the  court  can  only  appoint  a  suit- 
able person  to  perform,  for  the  time  being,  the  duties  of  a  county 
attorney  upon  the  happening  of  some  one  of  the' reasons  that  dis- 
qualify the  county  attorney  from  performing  his  duties  as  provideu 
for  in  that  act. 

2.  Under  the  provisions  of  section  7,  page  186,  Session  Laws  of 
1891,  the  judge  of  the  district  court  may  order  a  grand  jury  to  be 
drawn  as  provided  by  law  for  any  county  of  his  district.  It  is 
not  necessary  that  such  order  be  made  by  the  court. 

3.  Under  the  provisions  of  section  3961  of  the  Revised  Statutes, 
the  court  or  judge  may  order  an  open  venire  to  issue  for  such 
number  of  persons  as  may  be  required  to  appear  for  service  at  any 
term  of  court  in  his  district. 

4.  When  it  is  made  to  appear  that  the  sheriff  is  disqualified  from 
the  service  of  any  process  in  his  county,  the  office  is  disqualified,  and 
it  is  error  to  permit  any  deputy  of  such  sheriff  to  serve  any  process 
vrherein  the  sheriff  is  disqualified. 

5.  If  a  jury  has  been  improperly  summoned  or  summoned  by  an 
officer  who  is  disqualified  from  serving  the  venire,  or  for  any  reason 
is  an  unlawful  jury,  in  such  case  the  exercise  by  the  defendant  of 
his  peremptory  challenges  would  not  cure  the  defect,  and  he  is  not 
in  such  case  compelled  to  exercise  such  challenges. 

6.  The  accused  may  show  feeling  of  hatred  toward  him  of  any 
witness  for  the  prosecution,  in  order  that  the  jury  may  determine 
to  what  extent  the  witness  may  color  his  testimony  in  favor  of  the 
prosecution. 

7.  It  is  immaterial  what  the  duties  of  a  witness  in  a  certain 
occupation  may  be,  the  only  question  being  what  his  opportunities 
weie  for  knowing  whereof  he  testifies. 

8.  The  relative  size  and  physical  condition  of  deceased  as  well 
as  defendant  may  be  shown  ordinarily,  but  it  must  be  done  by 
statement  of  facts  and  not  by  conclusion. 
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9.  The  statementB  of  deceased  three  days  after  the  affray,  unlese 
they  are  shown  to  be  his  dying  disclosures,  are  inadmissible. 

10.  Uncommunieated  threats  are  not  admissible  where  there  is  no 
dispute  as  to  who  was  the  aggressor  in  the  affray;  they  may  be 
admitted  when  that  question  is  mooted,  or  where  there  are  no  eye- 
witnesses to  show  who  was  most  likely  the  aggressor. 

11.  When  a  defendant  offers  himself  as  a  witness  in  his  own 
behalf,  be  can  only  relate  the  facts,  and  not  his  conclusions;  hence 
a  question,  "Did  you  go  into  the  saloon  that  night  for  the  purpose 
of  bringing  on  a  fight  between  yourself  and  Charlie  t"  is  objec- 
tionable. 

12.  The  general  reputation  of  deceased  for  peace  and  quiet,  un- 
less known  to  the  defendant  at  the  time  of  the  affray,  or  where  the 
question  is  in  doubt  as  to  who  was  the  aggressor,  is  inadmissible. 

13.  Section  7668  of  the  BcTised  Statutes  of  1887  requires  that 
the  names  of  witnesses  for  the  prosecution  shall  be  indorsed  on  the 
indictment,  and  it  is  error  to  permit  a  witness  to  testify  unless  his 
name  appears  in  the  indictment  or  information,  even  though  such 
witness  be  called  in  rebuttal.  The  same  requirement  is  made  as  to 
information.     (Sees.  Laws  1899,  p.  125.) 

14.  Where  the  court  fully  and  fairly  instructs  the  jury  on  all 
the  issues  revealed  in  the  prosecution,  it  is  not  error  to  refuse  re- 
quests for  instructions  offered  by  appellant. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Washington  County.  Hon.  Prank  J.  Smith, 
Judge. 

Defendant  was  indicted  by  a  grand  jury,  tried  and  con- 
victed for  manslaughter;  sentenced  to  seven  years  in  the 
state  prison.  This  appeal  is  from  the  judgment  and  order 
overruling  a  motion  for  a  new  trial.    Judgment  reversed. 

Lot  L.  Peltham,  for  Appellant. 

Since  the  passage  of  the  county  attorney  act  of  1897,  the 
court  can  appoint  another  person  to  perform  the  duties  of 
the  county  attorney  only  upon  the  happening  of  one  of  the 
conditions  mentioned  in  section  2  of  said  act  (page  74). 
No  such  condition  existed  in  this  case,  and  the  court  pre- 
sumed upon  the  law  when  it  stated  in  the  record  that,  *'It 
appearing  to  the  court  that  a  necessity  exists  therefor,  the 
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prosecuting  attorney  being  engaged  in  other  matters,  the 
court  orders  that  Bertram  S.  Varian  is  appointed  prosecuting 
attorney,  etc.'*  Nowhere  does  it  appear  that  George  P. 
Rhea  was  absent,  or  had  acted  as  counsel  for  the  accused, 
or  was  next  of  kin,  or  was  unable  to  attend  to  his  duties 
from  sickness  or  other  disability,  or  that  there  was  any  legal 
reason  why  the  appointment  should  be  made. 

The  grand  jury  was  not  summoned  upon  the  order  of  the 
district  court,  as  required  by  section  8  of  article  1  of  the 
constitution  of  Idaho,  but  was  illegally  ordered  drawn  by 
the  district  judge  in  chambers  outside  of  Washington  county. 
A  judge  in  chambers  is  not  a  court,  and  under  said  section 
8  has  no  authority  to  order  a  grand  jury  drawn.  The  grand 
jury  must  be  selected  in  the  manner  prescribed  by  law. 
{Bruner  v.  Superior  Court,  92  Cal.  239,  28  Pac.  341.) 

Permission  cannot  be  properly  granted  to  an  attorney, 
employed  to  assist  in  the  prosecution,  to  go  before  the  grand 
jury  and  there  act  for  the  district  attorney  in  framing  the 
indictment.  {Durr  v.  State,  53  Miss.  425 ;  State  v.  Addison, 
2  S.  C.  356;  United  States  v.  Farrington,  5  Fed.  343;  Thomp- 
son  &  Merriam  on  Juries,  p.  584,  sec.  3,  p.  686,  sees.  633, 
634;  State  v.  Heaton,  21  Wash.  59,  56  Pac.  843;  Lewis  v. 
Wake  County,  74  N.  C.  194-198.) 

The  presence  of  a  person  before  the  grand  jury  who  is 
not  authorized  by  law  is  highly  improper,  and  must  be  taken 
advantage  of  by  motion  to  quash  before  trial.  {§tate  v. 
Justus,  11  Or.  178,  50  Am.  Rep.  470,  8  Pac.  337.) 

The  defendant  objected  to  the  calling  of  a  petit  jury  by 
the  sheriff  on  an  open  venire  to  try  this  case,  because  of  the 
bias  and  prejudice  of  the  sheriff.  But  if  there  had  not  been 
bias  or  prejudice  against  defendant  on  the  part  of  the  sheriff, 
it  still  was  the  right  of  defendant  to  have  a  jury  drawn  from 
the  regular  jury-box  made  up  by  the  board  of  commissioners, 
and  no  reason  appears  from  the  records  in  this  case  for  the 
court's  refusal.  (Rev.  Stats.,  sees.  3947-3951;  Const.,  sec. 
18,  art.  1.) 

It  was  assumed  by  the  court  when  it  placed  an  open  venire 
in  the  hands  of  the  deputy  sheriff,  that  it  had  avoided  the 
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criticism  of  the  defendant  that  the  sheriff  was  biased  and 
prejudiced  against  him,  and  that  the  deputy  sheriff  was 
free  from  this  charge.  The  act  of  the  deputy  is  the  act 
of  the  principal,  and  the  principal  being  prejudiced  and 
disqualified,  and  the  deputy  being  subject  to  the  control 
of  the  principal,  the  deputy  is  for  the  same  reason  dis- 
qualified and  unfitted  to  serve  the  process.  {People  v.  En- 
Wright,  134  Cal.  527,  66  Pac.  725;  12  Ency.  of  PL  &  Pr.  273, 
274,  also  p.  336;  Rev.  Stats.,  sees.  1887,  2085.) 

It  is  apparent  from  the  record  that  the  defendant  did 
not  exhaust  his  entire  peremptory  challenges;  his  right  to 
ten  peremptory  challenges  was  made  useless,  and  could  avail 
him  nothing  because  the  talesmen  were  subject  to  the  same 
objection  as  these  jurors  already  in  the  box.  {People  v. 
Dunn,  1  Idaho,  74;  Simmons  v.  Cunningham,  5  Idaho,  421, 
39  Pac.  1110.) 

In  the  cross-examination  of  plaintiff's  witness,  11.  N. 
Macomb,  effort  was  made  to  show  his  feeling  of  animosity 
and  hatred  against  the  defendant.  The  interest  and  feeling 
of  a  witness  are  always  material  elements  to  be  considered 
by  the  jury  in  weighing  his  testimony.  {People  v.  Gregory, 
120  Cal.  16,  52  Pac.  43;  State  v.  Crea,  10  Idaho,  88,  76  Pac. 
1013.) 

**It  is  error  to  refuse  to  allow  defendant  to  state  what 
kind  of  man  deceased  was  physically."  {Stephenson  v. 
State,  110  Ind.  358,  59  Am.  St.  Rep.  216,  11  N.  E.  360; 
Eurd  V,  People,  25  Mich.  404 ;  State  v,  Shafer,  22  Mont.  17, 
55  Pac.  527;  State  v.    Crea,  10   Idaho,  88,    16   Pac.  1013.) 

Where  the  homicide  was  committed  in  the  course  of  an 
altercation,  and  accused  pleads  self-defense,  threats  by  the 
deceased,  not  communicated  to  defendant,  are  admissible, 
and  it  was  error  for  the  court  to  refuse  proof  of  them. 
{State  V,  Cushing,  14  Wash.  527,  53  Am.  St.  Rep.  883,  45 
Pac.  145;  Bahcock  v.  People,  13  Colo.  515,  22  Pac.  817; 
People  V,  Farley,  124  Cal.  594,  57  Pac.  571;  State  v.  Tarter, 
26  Or.  38,  37  Pac.  53.) 


Digitized  by  LjOOQIC 


Jan.  1907.]  State  v.  Barber.  69 

Argament  for  Bespondent. 

Where  there  was  evidence  that  deceased  was  the  assault* 
ing  party,  it  was  competent  to  prove  that  the  general  reputa- 
tion of  deceased  for  peace  and  quiet  was  bad,  under  a  plea  of 
self-defense.  {State  v.  Shaffer,  22  Mont  17,  55  Pac.  527; 
State  V.  ShadweU,  22  Mont.  559,  57  Pac.  281;  Davidson  v. 
People,  4  Colo.  145;  State  v.  McOann,  8  Idaho,  40,  66  Pac. 
825;  State  v.  Ellis,  30  Wash.  369,  70  Pac.  963;  State  v.  Crea, 
10  Idaho,  88,  76  Pac.  1013;  People  v.  Lamar,  148  Cal.  564, 
83  Pac.  993;  State  v.  Burton,  63  Kan.  602,  66  Pac.  633; 
Kirk  V.  Territory,  10  Okla.  46,  60  Pac.  797.) 

No  excuse  was  given  by  the  state's  attorneys  for  leaving 
the  name  of  witness  Bansopher  off  the  indictment,  and  no 
request  was  ever  made  to  put  his  name  upon  it.  The  court 
overruled  defendant's  objections,  and  permitted  the  witness 
on  rebuttal  to  recite  his  view  of  what  took  place  during  the 
affray.  This  witness  should  have  been  called  by  the  state, 
if  they  wanted  his  testimony,  before  the  state  rested,  thus 
giving  the  defendant  an  opportunity  to  cross-examine  him 
before  the  defendant  was  required  to  offer  any  testimony 
in  defense.     (Bev.  Stats.,  sec.  7855.) 

J.  J.  Guheen,  Attorney  General,  and  Edwin  Snow,  for 
Respondent. 

There  is  in  this  case  no  pretext  or  claim  that  Mr.  Varian 
obtruded  himself  before  the  grand  jury  without  request 
or  permission.  There  is  no  showing  of  prejudice  or  harm 
that  resulted  to  the  defendant  by  reason  of  Mr.  Varian  act- 
ing instead  of  the  county  attorney.  The  appellant  was  not 
injured  in  the  slightest  degree  by  the  fact  that  Mr.  Varian 
acted,  and  it  is  clear  that  he  was  a  substitute,  duly  appointed 
under  the  law,  who  had  taken  the  solemn  oath  to  discharge 
the  duties  imposed  upon  him.  (State  v.  Corcoran,  7  Idaho, 
220,  61  Pac.  1034.) 

The  presence  in  the  grand  jury-room  of  a -person  who  is 
not  authorized  to  be  present  is  not  a  ground  for  quashing 
the  indictment,  unless  it  appears  that  the  defendant  was 
injuriously  affected  thereby.     {State  v.  Bates,  148  Ind.  610. 
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48  N.  E.  2;  State  v.  Bacon,  77  Miss.  366,  27  South.  563; 
State  V.  Brewster,  70  Vt.  341,  40  Atl.  1037,  42  L.  R.  A.  444; 
Sims  V.  State  (Tex  Cr.  App.),  45  S.  W.  705.) 

There  is  no  obligation  resting  upon  the  district  courts  to 
have  juries  selected  from  the  commissioners'  lists.  (Rev. 
Stats.,  sec.  3961.)  The  discretion  is  absolutely  with  the  court 
as  to  whether  he  shall  or  shall  not  have  a  jury  drawn  for  the 
term.  He  may,  in  his  discretion,  wait  until  the  necessity  arises 
and  draw  a  jury  by  open  venire.     (People  v,  Vincent,  95  CaL 

425,  30  Pac.  581;  Thrall  v.  Smiley,  9  Cal.  529;  Lehee  v. 
Southern  Pac.  B.  B.  Co.,  65  Cal.  150,  30  Pac.  662;  People  v. 
Davis,  47  Cal.  93;  People  v.  Williams,  43  Cal.  344;  People  v. 
Bodreguez,  10  Cal.  50;  Simmons  v.  Cunningham,  4  Ida-ho, 

426,  39  Pac.  1109.) 

Where  the  record  shows  that  the  complaining  party  ac-* 
cepts  the  trial  jury  without  exhausting  his  peremptory  chal- 
lenges, he  should  not  then  be  heard  to  object  to  the  panel. 
{Knollin  v.  Jones,  7  Idaho,  466,  63  Pac.  638;  State  v.  Cordon, 
5  Idaho,  298,  48  Pac.  1061.) 

Uncommunicated  threats  are  sometimes  admitted  in  evi- 
dence where  the  plea  is  self-defense,  where  the  circumstances 
of  the  killing  are  shrouded  in  obscurity,  and  it  is  not  clearly 
evident  which  party  was  the  agprressor.  Such  is  not  the  case 
in  the  action  at  bar.  The  altercation  took  place  in  the 
presence  of  more  than  half  a  dozen  persons. 

If  the  threats  had  been  communicated,  they  would  have 
been  clearly  admissible,  for  the  reason  that  they  might  show 
what  danger  the  defendant  had  reasonable  cause  to  apprehend 
in  an  encounter  with  the  deceased.  But  being  uncommuni- 
cated, they  could  have  no  possible  effect  upon  his  mind, 
and  they  could  have  no  possible  bearing  upon  the  circum- 
stances of  the  encounter,  because  upon  these  circumstances 
there  was  no  dispute.  Their  only  purpose,  then,  would  be 
simply  to  prejudice  the  mind  of  the  jury  in  favor  of  the 
defendant,  and  they  were,  therefore,  properly  excluded. 
{Powell  V.  State,  19  Ala.  577;  Bogers  v.  State,  62  Ala.  170; 
Coker  v.  State,  20  Ark.  53;  Vanne  v.  State,  83  Ga.  44,  9 
S.  E.  945;  State  v.  Faile,  43  S.  C.  52,  20  S.  E.  798;  State  v. 
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Dumpky,  4  Minn.  438;  State  v.  Mallay,  44  Iowa,  104;  State 
v.  EUiott,  45  Iowa,  486 ;  State  v.  Sullivan,  51  Iowa,  142,  50 
N.  W.  572;  State  v.  McCoy,  29  La.  Ann.  593;  State  v.  Ryan, 
30  La.  Ann.  1176;  State  v.  Ckavallier,  36  La.  Ann.  81;  State 
V.  Vaughan,  22  Nev.  285,  39  Pac.  733.) 

Testimony  as  to  the  general  reputation  of  the  deceased 
for  peace  and  quiet  was  inadmissible.  There  was  nothing 
in  the  record  to  indicate  that  such  reputation,  if  it  existed, 
was  known  to  the  defendant  The  fact  that  there  were 
nmnerous  eye-witnesses  to  the  altercation  which  led  to  the 
homicide  made  it  entirely  incompetent.  {Redus  v.  People, 
10  Colo.  208,  14  Pac.  323;  State  v.  Rollins,  113  N.  C.  722,  18 
S.  E.  394;  State  v.  Nash,  45  La.  Ann.  1137,  13  South.  732- 
734) 

STOCKSLAGER,  C.  J.— Appellant  was  indicted  by  a 
grand  jury  of  Washington  county,  charged  with  the  murder 
of  one  Charles  Macomb  on  the  twenty-third  day  of  Decem- 
ber, 1905.  A  trial  was  had  in  February,  1906,  which  re- 
sulted in  a  verdict  of  manslaughter.  He  was  thereafter  sen- 
tenced to  serve  a  term  of  seven  years  in  the  state  peniten- 
tiary. A  motion  for  a  new  trial  was  overruled  and  the  ap-  - 
peal  is  from  this  order  and  also  from  the  judgment. 

Counsel  for  appellant  assigns  twenty-eight  errors,  many 
of  which  relate  to  the  giving  of  instructions  and  the  refusal 
to  give  instructions  requested  on  behalf  of  defendants. 

The  first  assignment  relates  to  the  refusal  of  the  court 
to  quash  the  indictment  on  the  ground  that  it  was  found 
by  a  grand  jury  under  circumstances  not  authorized  by  law. 
It  appears  from  the  record  that  on  the  twenty-second  day 
of  January,  1906,  the  court  then  being  in  session  in  Wash- 
ington county,  the  following  order  was  made  by  the  court: 
"It  appearing  to  the  court  that  a  necessity  exists  therefor, 
the  prosecuting  attorney  being  engaged  in  other  matters, 
the  court  orders  that  Bertram  S.  Varian  is  appointed  prose- 
euting  attorney  to  attend  upon  and  perform  the  duties  of 
prosecuting  attorney  with  the  grand  jury  during  this  term 
of  court  at  a    compensation  to  be    fixed    hereafter  by  the 
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court.*'  It  is  insisted  that  this  order  was  made  without 
authority,  and  that  the  appearance  of  Mr.  Varian  before  the 
grand  jury  was  illegal,  and  that  the  indictment  so  found 
and  returned  should  have  been  quashed  on  the  motion  of 
counsel  for  appellant.  The  latest  authority  we  find  for  the 
appointment  of  a  county  attorney  is  in  the  .Session  Laws 
of  1897,  page  74.  This  is  the  act  that  changed  the  system 
from  district  attorneys  for  each  judicial  district  to  a  county 
attorney  for  each  county.  Section  2  of  this  act  provides 
the  way  and  under  what  conditions  and  circumstances  the 
court  may  appoint  an  attorney  to  perform  the  duties  of  the 
county  attorney.  It  is  as  follows:  ** Section  2.  When  there 
is  no  county  attorney  for  the  county,  or  when  he  is  absent 
from  the  court,  or  when  he  is  acting  as  counsel  or  attorney 
for  the  accused  in  relation  to  the  matter  of  which  the  ac- 
cused stands  charged,  and  for  which  he  is  to  be  tried  on  a 
criminal  charge,  or  when  he  is  near  of  kin  to  the  party  to  be 
tried  on  a  criminal  charge,  or  when  he  is  unable  to  attend  to  his 
duties,  the  district  court  may,  by  an  order  entered  in  its  min- 
utes stating  the  cause  therefor,  appoint  some  suitable  person  to 
perform  for  the  time  being,  or  for  the  trial  of  such  accused 
person,  the  duties  of  county  attorney,  and  the  person  so  ap- 
pointed has  all  the  powers  of  the  county  attorney,  while  act- 
ing as  such."  It  is  shown  that  at  the  time  this  order  was 
made,  George  P.  Rhea  was  the  county  attorney  of  Washing- 
ton county.  It  is  urged  by  learned  counsel  for  appellant 
that  it  is  not  shown  by  the  order  complained  of  that  ]\Ir. 
Rhea  was  in  any  manner  disqualified  from  performing  all 
the  duties  of  county  attorney  of  his  county  as  contemplated 
by  section  2  above  quoted;  hence,  the  order  was  without  au- 
thority and  in  direct  contravention  of  the  statutes,  illegal 
and  void.  Subdivision  4,  section  3,  provides  that  the  county 
attorney  shall  **  attend,  when  requested  by  any  grand  jury 
for  the  purpose  of  examining  witnesses  before  them,  to  draw 
bills  of  indictments,  informations  and  accusations;  to  issue 
subpoenas  and  other  process  requiring  the  attendance  of 
witnesses."  It  would  seem  from  this  section  that  the  county 
attorney  can  only  be  present  with  the  grand  jury  "when  re- 
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quested."  In  our  view  if  the  court  had  the  authority  to  ap- 
point Mr.  Yarian  under  section  2,  supra,  he  was  empowered 
to  appear  before  the  grand  jury  "when  requested,"  and  for 
tiie  purposes  enumerated  in  section  3.  The  important  ques- 
tion presented  by  this  motion  is :  Was  there  any  reason  given 
in  the  order  why  Mr.  Rhea  should  not  perform  all  the  duties 
of  his  office  T  The  necessity  therefor,  as  stated  in  the  order, 
must  be  coupled  with  a  reason  based  on  some  provision  of 
the  statute,  and  the  fact  that  the  *' county  attorney  was  en- 
gaged in  other  matters"  is  not  one  of  the  reasons  given  by 
section  2  for  the  appointment  of  an  attorney  who  "has  all 
the  powers  of  the  county  attorney  while  so  acting  as  such." 
It  was  not  the  intention  of  the  legislature  that  there  should 
be  a  county  attorney  in  the  active  discharge  of  his  duties 
and  at  the  same  time  an  attorney  performing  a  part  of  them 
in  some  other  branch  of  the  county  government.  The  section 
requires  that  the  order  must  show  the  disqualification  or  in- 
ability of  the  county  attorney  to  act  in  some  particular  mat- 
ter connected  with  his  office  or  the  duties  thereof.  If  the 
theory  of  the  prosecution  is  to  be  upheld,  the  county  at- 
torney of  any  county  may  shirk  the  responsibilities  and 
labors  of  his  office,  have  an  attorney  appointed  to  perform 
the  labor,  draw  his  salary,  and  the  county  will  be  required 
to  pay  two  men  for  the  labor  enjoined  upon  the  county 
attorney  by  statute.  It  is  not  enough  to  say  that  the  court 
would  not  make  the  order  unless  there  was  good  reason  for 
it;  this  is  doubtless  true,  but  the  legislature,  by  section  2, 
was  careful  in  fixing  the  only  conditions  under  which  the 
eoort  may  appoint  an  attorney  to  perform  the  duties  of  the 
county  attorney,  and  the  fact  that  the  county  attorney  was 
otherwise  engaged  when  the  appointment  was  made  does  not 
bring  it  within  the  power  of  the  court  to  appoint  under 
section  2,  supra. 

It  is  insisted  by  the  attorney  general  that  State  v.  Cor- 
eoran,  7  Idaho,  220,  61  Pac.  1034,  is  decisive  of  this  question. 
We  think  not.  It  is  stated  in  the  opinion  by  Mr.  Justice 
Quarles  that  **the  county  attorney  of  said  county  [meaning 
Shoshone]  stated  in  open  court  that  he  was  disqualified  from 
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acting  as  county  attorney,  and  that  he  was  unable  to  attend 
to  the  duties  of  said  office  in  matters  connected  with  or  grow- 
ing out  of  the  alleged  riots  of  April  29,  1899,  in  Shoshone 
county.  It  is  evident  to  our  minds  that  said  county  at- 
torney was  unable  to  discharge  the  duties  of  his  said  office 
within  the  meaning  and  intent  of  the  act  of  February  2, 
1899." 

It  is  nowhere  apparent  by  the  record  in  this  case  that  Mr. 
Ehea  was  in  any  way  disqualified  or  ever  requested  the 
appointment  of  an  assistant  in  the  performance  of  his  duties. 
The  court  is  aware  that  there  could  be  no  valid  objection 
to  the  appointment  of  Mr.  Yarian  so  far  as  his  character 
or  ability  is  or  was  concerned,  but  the  question  is:  Did  the 
statute  authorize  the  appointment  of  anyone  under  the 
showing  f  The  attorney  general  quotes  from  the  opinion 
in  State  v,  Corcoran,  supra,  as  follows:  ''It  would  be  an  idle 
thing  to  provide  that  in  the  case  of  the  disability  of  the 
county  attorney  to  perform  his  duties,  the  court  should  ap- 
point a  suitable  person  to  discharge  his  duties  and  then  bold 
that  such  appointee  has  no  authority  to  act  in  the  perform- 
ance of  such  duty.  The  reason,  object  and  necessity  of  the 
frrand  jury  having  the  services  and  assistance  of  the  county 
attorney  continues,  notwithstanding  that  the  county  attorney 

is  incapacitated  from  acting  before  the  grand  jury It 

is  evident  that  it  was  the  intention  of  the  legislature  that 
where  the  county  attorney  was  disqualified  from  acting  in 
a  certain  case,  the  person  appointed  to  perform  his  duties 
should  discharge  all  of  them.  It  follows  that  the  indict* 
ment  should  not  be  set  aside,  because  the  substitute  for  the 
county  attorney  appointed  by  the  court  was  before  the  grand 
jury  during  the  examination  of  the  witnesses."  We  are  in 
full  accord  with  all  that  this  quotation  contains.  The  county 
attorney  came  into  open  court  and  stated  that  he  was  dis- 
qualified from  acting  in  the  matters  growing  out  of  the  al- 
leged riotsj  and  it  is  apparent  that  the  grand  jury  was  called 
to  investigate  any  crimes  that  may  have  been  committed  at 
that  time.  It  is  further  apparent  that  during  the  time  Mr. 
Forney,  who  had  been  appointed  by  the  court  to  discharge 
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the  duties  of  the  county  attorney  of  Shoshone  county,  was 
the  only  officer  pretending  to  perform  the  duties  of  county 
attorney  of  Shoshone  county.  With  such  conditions  exist- 
ing, there  is  no  doubt  of  the  legality  of  the-  appointment, 
and  the  right  of  Mr.  Forney  to  appear  before  the  grand  jury 
when  called  upon  by  that  body,  as  provided  for  in  section  2, 
supra.  In  State  v.  Heaton,  21  Wash.  59,  56  Pac.  843,  Mr. 
Justice  Beavis  discusses  the  power  of  the  court  to  appoint 
special  counsel  to  attend  the  grand  jury.  In  this  case  the 
prosecuting  attorney  had  formerly  recommended  the  dis- 
missal of  an  indictment.  Another  grand  jury  was  impaneled 
to  reinvestigate  the  accused.  The  court  appointed  special 
coimsel  to  attend  the  grand  jury.  After  the  return  of  the 
grand  jury  was  made  the  prosecuting  attorney  appeared  in 
court  and  requested  that  he  be  permitted  to  advise  with  the 
grand  jury  and  comply  with  his  duties  as  prosecuting  attor- 
ney; the  judge  disregarded  the  request  and  ordered  that 
special  counsel  act  as  adviser  of  the  grand  jury.  The  court 
tmanimously  held  that  the  lower  court  erred  in  the  appoint- 
ment of  special  counsel.  It  is  said:  ''By  statute  the  duties 
of  the  prosecuting  attorney  are  prescribed.  He  is  to  have 
supervision  and  charge  of  all  criminal  proceedings  in  his 
county,  to  sign  all  informations  and  draft  indictments,  and 
generally  to  institute  and  prosecute  proceedings  of  a  criminal 
nature."  Again:  **The  duties  of  the  prosecuting  attorney 
are  prescribed  by  statute.  His  office  is  defined  and  his  au- 
thority comes  from  the  same  source  of  power  as  does  that 
of  the  court,  and  the  functions  of  each  are  prescribed  by 
law."  It  would  seem  from  the  conclusion  reached  in  this 
case  that  in  the  opinion  of  that  court  there  must  be  a  sub- 
stantial compliance  with  the  statute  in  the  appointment  of 
coimsel  to  represent  the  prosecuting  officer  of  the  county. 
In  other  words,  there  must  be  a  disqualification  of  that 
officer  or  inability  to  act  before  anyone  can  be  appointed  to 
represent  him  in  any  capacity  in  the  performance  of  his  offi- 
cial duties. 

The  attorney  general  and  his  associates  call  our  attention 
to  State  V.  Bates,  148  Ind.  610,  48  N.  E.  2.    In  this  case  it 
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is  shown  that  the  prosecuting  attorney  had  a  stenographer 
in  the  grand  jury-room  for  the  purpose  of  taking  down  the 
evidence  in  shorthand  for  the  use  of  the  prosecution.  The 
court  held' that  the  presence  of  a  stenographer  for  the  pur- 
poses above  atated  was  not  error.  In  State  v.  Bacon,  77 
Miss.  366,  27  South.  563,  it  was  held  that  the  presence  of  the 
bailiflE  in  charge  of  the  grand  jury  in  the  jury-room  during 
a  part,  of  the  time  the  jury  were  deliberating  upon  an  indict- 
ment is  not  sufficient  to  quash  the  indictment.  In  State  v. 
Brewster,  70  Vt.  341,  40  Atl.  1037,  42  L.  R.  A.  444,  it  was 
held  that  ''the  indictment  will  not  be  quashed  because  the 
state's  attorney,  with  the  consent  of  the  court,  is  accom- 
panied before  the  grand  jury  by  a  stenographer,  ....  no 
actual  harm  to  the  respondent  being  shown."  In  Sims  v. 
State  (Tex.  Cr.  Rep.),  45  S.  W.  705,  it  again  appears  that 
the  prosecuting  attorney  had  a  stenographer  present  in  the 
grand  jury-room  to  take  certain  testimony,  and  the  court 
held  that  the  presence  in  the  grand  jury-room  of  such 
stenographer,  unless  it  be  shown  it  was  during  the  time  they 
were  "deliberating,"  was  not  sufficient  error  to  warrant  the 
arrest  of  the  judgment.  In  all  these  cases  it  will  be  seen 
that  it  was  not  a  question  as  to  whether  or  not  the  prosecut- 
ing attorney  appearing  before  the  grand  jury  had  the  legal 
right  to  do  so,  but  whether  he,  in  hi$  official  capacity,  could 
take  a  stenographer  with  him  in  the  grand  jury-room  for 
the  purpose  of  taking  shorthand  notes  of  evidence,  and  not 
thus  violate  the  law.  We  think  the  courts  are  entirely  jus- 
tified in  saying  that  unless  it  were  to  appear  that  the  accused 
suffered  in  some  way  by  the  presence  of  the  stenographer, 
that  the  action  of  the  grand^  jury  could  not  be  disturbed. 

In  the  case  at  bar  the  question  is :  Had  the  court  the  right 
to  appoint  anyone  to  appear  before  the  grand  jury  for 
any  purpose,  when  the  plain  provisions  of  the  statute  require 
the  county  attorney,  and  him  alone,  to  appear  before  them 
when  requested,  and  then  only  for  certain  purposes,  when 
the  only  reason  given  is  that  the  **  county  attorney  was  en- 
gaged in  other  matters"?  "We  think  not,  and  that  the  mo- 
tion to  quash  should  have  been  sustained. 
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Counsel  for  appellant  also  insists  that  the  grand  jury  was 
not  summoned  upon  the  order  of  the  district  court  as  required 
by  seetion  8  of  article  1  of  the  constitution  of  Idaho,  but  was 
illegally  ordered  drawn  by  the  district  judge  in  chambers 
outside  of  Washington  county.  The  constitutional  provision 
above  referred  to  is  as  follows:  ''No  person  shall  be  held  to 
answer  for  any  felony  or  criminal  offense  of  any  grade, 
unless  on  presentment  or  indictment  of  a  grand  jury  or  on 
infonnation  of  a  public  prosecutor,  after  a  commitment  by 

a  magistrate Provided;  that  a   grand    jury   may  be 

summoned  upon  the  order  of  the  district  court  in  the  manner 
provided  by  law."  The  order  complained  of  was  as  follows: 
"Be  it  remembered  that  on  the  thirtieth  day  of  December, 
1905,  the  Honorable  Frank  J.  Smith,  judge  of  the  above-en- 
titled court,  then  sitting  in  chambers  at  Caldwell,  Canyon 
coimty,  Idaho,  made,  executed  and  caused  to  be  filed  in  the 
clerk's  office  of  the  above-entitled  court,  in  Washington  county, 
Idaho,  the  following  order,  to  wit:  In  the  Matter  of 
a  Grand  Jury  for  the  January  Term,  1906,  of  the  District 
Court  of  the  Seventh  Judicial  District,  of  the  State  of 
Idaho,  in  and  for  the  County  of  Washington.  Under  and  by 
virtue  of  the  authority  in  me  vested  it  is  hereby  ordered  that 
a  grand  jury  be  drawn  for  the  January  term  of  the  district 
court  of  the  seventh  judicial  district  of  the  state  of  Idaho 
in  and  for  Washington  county;  that  said  grand  jury  shall 
consist  of  twenty  (20)  persons  having  the  necessary  quali- 
fications, the  names  of  which  to  be  drawn  from  the  jury-box 
as  provided  by  law  and  made  returnable  at  11  o'clock  on 
the  sixteenth  day  of  January,  A.  D.  1906.  Prank  J.  Smith, 
Judge.  Done  at  Chambers  at  Caldwell,  Idaho,  this  thirtieth 
day  of  December,  A.  D.  1905."  In  making  this  order  it  is 
evident  that  the  judge  had  in  view  section  7,  page  186  of 
the  Session  Laws  of  1891.  The  title  of  the  act  of  which  this 
section  is  a  part  is  as  follows:  **To  provide  for  prosecuting 
offenses  on  information  and  to  dispense  with  the  calling  of 
grand  juries,  except  by  order  of  the  district  judges."  The 
section  reads:  *' Grand  juries  shall  not  hereafter  be  drawn, 
summoned  or  required  to  attend  at  the  sittings  of  any  court 
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within  this  state  as  provided  by  law,  unless  the  judge  thereof 
shall  so  direct  by  writing,  under  his  hand  and  filed  with 
the  clerk  of  said  court."  Prior  to  the  passage  of  this  act 
the  statute  provided  that  *'not  less  than  fifteen  or  more  than 
thirty  days  before  the  commencement  of  any  term  of  the  dis- 
trict court  the  judge  thereof,  if  a  jury  will  be  required  there- 
for, must  make  and  file  with  the  clerk  an  order  that  one  be 
drawn.  The  number  to  be  drawn  must  be  fixed  in  the  order; 
if  to  form  a  grand  jury  it  must  be  twenty,  and  if  a  trial 
jury,  such  number  as  the  judge  may  direct.'*  (Rev.  Stats.« 
sec.  3952.)  It  is  urged  that  this  section  of  the  1891  act  is 
in  conflict  with  section  8,  article  1  of  our  constitution,  and 
counsel  for  appellant  cites  Bruner  v.  Superior  Court  of  the 
City  and  County  of  San  Francisco  et  al,,  92  Cal.  239,  28  Pac. 
341.  In  that  case  the  presiding  judge  made  an  order  that 
twenty-five  names  be  drawn  in  the  usual  way  from  the  grand 
jury-box  for  the  purpose  of  procuring  a  grand  jury.  After 
service  by  the  sheriflE  on  all  who  could  be  found,  eighteen 
appeared,  eight  were  excused  for  cause  and  the  others  were 
accepted.  No  further  drawing  from  the  grand  jury-box  was 
made.  The  court  then  made  an  order  that  nine  good  and 
lawful  men  be  forthwith  summoned  by  an  elisor  to  complete 
the  grand  jury;  they  were  accepted  and  thus  the  requisite 
number  of  nineteen  were  sworn.  No  reason  was  given  why 
the  jury  was  not  completed  by  an  additional  drawing  from 
the  grand  jury-box,  nor  was  there  any  cause  why  when  the 
other  method  of  getting  jurors  was  adopted,  the  sheriff  was 
not  ordered  to  summon  them  instead  of  an  elisor.  The  court 
held  that  error  was  committed  by  the  trial  court,  but  in  the 
long  discussion  it  will  be  found  that  the  serious  objection  to 
the  formation  of  a  grand  jury  in  the  manner  this  particular 
one  was  formed  was  in  the  appointment  of  an  elisor;  hence, 
has  no  bearing  on  the  case  under  discussion.  The  object 
and  purpose  of  the  law  in  the  case  at  bar  was  accomplished 
by  the  order  of  the  district  judge  at  chambers,  as  well  as  if 
he  had  made  his  order  as  a  court  while  in  session  in  Wash- 
ington county.  The  language  of  the  order  would  be  the  same, 
whether  made  by  the  court  or  the  judge  thereof.    The  duty 
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of  the  oflSeers  drawing  from  the  box  the  number  of  names 
provided  for  in  the  order,  and  the  duty  of  the  sheriff  in  his 
service  and  return  to  the  order,  would  be  the  same  whether 
made  by  the  judge  or  the  court.     All  this  being  true,  this 
case  is  relieved  of  the  objectionable  features  found  in  Bruner 
V,  Superior  Court  of  the  City  and  County  of  San  Francisco 
et  al,f  supra.    The  attorney  general  insists  that  **even  if  the 
constitution  had  been  absolutely  silent  on  the  question  of 
the  summoning  of  a  grand  jury,  courts  would  have  the  in- 
herent i)ower,  under  the  common-law,  to  draw  and  summon 
such  juries.**    We  are  disposed  to  agree  with  this  contention. 
The  entire  object  and  purpose  of  the  law  is  to  have  fair 
and  impartial  men  selected   for  grand  jury  service,  and  so 
long  as  they  are  selected  in  the  manner  followed  by  the 
court  or  judge  in  this  instance,  it  would  seem  that  no  one 
would  have  reason  for  complaint.    The  course  pursued  by 
the  learned  judge  who  made  the  order  in  this  case  has  been 
followed,  as  we  are  informed,  very  generally  by  the  district 
judges  throughout  the  state  since  the  enactment  of  the  law 
of  1891,  and  we  are  unable  to  find  when  such  a  proceeding 
has  ever  been  questioned  in  this  court.    This  fact,  of  course, 
would  not  make  the  act  legal,  but  it  goes  to  show  that  the 
practice  has  been  generally  accepted  by  the  bench  and  bar 
of  the  state  since,  our  first  state  legislature  met  after  the  adop- 
tion of  our  constitution.    We  find  no  error  in  this  order  of 
the  court. 

Counsel  for  appellant  next  urges  as  error  the  manner  of 
selecting  the  petit  jury.  It  seems  that  the  court  ordered  an 
open  venire  to  issue  to  the  sheriff  for  a  given  number  to  ap- 
pear at  a  day  fixed  in  the  order,  and  that  appellant's  counsel 
objected  to  this  manner  of  securing  a  jury,  and  insisted  on 
having  the  jury  drawn  from  the  jury-box  made  up  by  the 
county  conmiissioners.  He  stated  his  reasons  for  the  de- 
mand as  bias  and  prejudice  of  the  sheriff  against  appellant. 
If  it  were  true  that  he  could  or  did  show  bias  and  prejudice 
of  the  sheriff  against  the  appellant,  that  officer  should  not 
have  been  permitted  to  serve  the  venire,  nor  should  it  have 
been  served  by  anyone    connected    with  his  office.    If  the 
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sheriff  was  disqualified,  the  court  could  and  should  have  ap« 
pointed  an  elisor  to  serve  the  venire.  That  the  court  may 
order  a  jury  drawn  from  the  jury-box  prepared  by  the  county 
commi&sioners  or  order  an  open  venire  we  think  is  entirely 
discretionary.  Section  3961  of  the  Revised  Statutes  pro- 
vides: "Whenever  jurors  are  not  drawn  and  summoned  to 
attend  any  court  of  record,  or  a  sufficient  number  of  jurors 
fail  to  appear,  such  court  may,  in  its  discretion,  order  a 
sufficient  number  to  be  drawn  and  summoned  to  attend  such 
court;  or  it  may,  by  an  order  entered  on  its  minutes,  direct 
the  sheriff  of  the  county  to  summon  so  many  good  and  lawful 
men  of  his  county  to  serve  as  jurors  as  the  case  may  require." 
At  the  time  of  the  enactment  of  section  3961  there  was  good 
reason  for  the  rule,  and  even  now,  in  many  of  the  large  coun- 
ties where  the  territory  is  sparsely  settled,  it  is  very  incon- 
venient, as  well  as  expensive,  to  bring  jurors  to  the  county 
seat  for  jury  service  when  frequently  there  are  but  one  or 
two  cases  for  the  jury.  We  know  the  practice  hati  been 
quite  usual  in  many  of  the  counties  of  southern  Idaho  since 
we  were  admitted  as  a  state,  and  the  personal  experience  of 
the  writer  in  the  fourth  judicial  district  was  convincing  that 
only  good  results  followed.  We  find  no  error  in  this  ruling 
of  the  court. 

Another  error  assigned  is  the  ruling  of  the  court  on  the  ob- 
jection to  the  service  of  the  venire  by  the  sheriff  for  the  rea- 
son of  alleged  bias  and  prejudice  on  the  part  of  that  officer 
against  appellant  We  do  not  think  the  showing  was  suffi- 
cient to  disqualify  that  officer  from  service  of  the  process; 
however,  the  court  discharged  the  jurors  returned  as  served 
by  the  sheriff  and  ordered  another  venire  to  issue,  and  or- 
dered it  placed  in  the  hands  of  one  of  the  sheriff's  deputies. 
This  was  error;  if  the  sheriff  was  disqualified,  the  entire 
force  of  his  office  was  disqualified.  The  assistant  attorney 
general  insisted  in  his  oral  argument  in  this  court  that  the 
appellant,  having  accepted  the  jury  by  not  exercising  all  of 
his  peremptory  challenges,  cannot  now  be  heard  to  complain 
that  he  did  not  have  a  fair  and  impartial  jury,  and  hence 
a  fair  and  impartial  trial  guaranteed  to  him  by  the  constitu- 
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tion.  In  State  v.  Gordon,  5  Idaho,  297,  48  Pac.  1061,  Mr. 
Justice  Huston  said:  "Under  the  statute  the  defendant  had 
ten  peremptory  challenges.  He  exercised  but  three.  Coun- 
eel  for  defendants  in  criminal  actions  are  prone  to  rely  too 
much  upon  mere  technical  objections."  Again,  in  Knollin 
V.  Jones,  Sheriff,  7  Idaho,  466,  63  Pac.  638,  Mr.  Justice 
Quarles  said:  "A  new  trial  should  not  be  granted  upon  the 
ground  that  an  incompetent  juror  was  drawn  upon  the  panel, 
where  the  record  shows  that  the  complaining  party  accepted 
the  trial  jury  without  exhausting  his  peremptory  challenges.'* 
We  think  this  rule  well  founded.  If  a  defendant  exercises 
all  his  peremptory  challenges,  he  has  made  every  effort  in 
his  power  to  secure  a  fair  and  impartial  jury. ,  If  he  has 
failed  in  securing  a  jury  as  contemplated  by  law,  he  should 
have  the  court's  assistance  and  a  new  trial  if  bias  or  preju- 
dice is  shown  on  the  part  of  the  court  or  any  of  its  ofiScers. 
If  a  jury  has  been  improperly  summoned,  or  for  any  rea- 
son is  an  unlawful  jury,  then  and  in  that  case  the  exercise 
by  the  defendant  of  all  his  peremptory  challenges  would  not 
cure  the  defect  of  irregularity,  nor  would  he  be  compelled  to 
exercise  them  in  such  case. 

Appellant's  assignments  6,  7,  8  and  9  relate  to  the  cross- 
examination  of  state's  witness  H.  N.  Macomb,  brother  of  the 
deceased  and  joint  proprietor  of  the  saloon  in  which  the 
homicide  was  committed.  By  a  number  of  questions  asked 
the  witness  by  counsel  for  appellant  to  which  objections  were 
made  by  the  prosecution  and  sustained  by  the  court,  it  was 
sought  to  show  the  feeling  of  animosity  and  hatred,  as  stated 
by  counsel  for  appellant,  of  the  witness  against  appellant. 
The  defendant  in  a  criminal  action  has  the  undoubted  right 
to  show  the  feeling  of  any  witness  against  him ;  this  he  may 
do  by  cross-examination  as  to  his  feeling  or  anything  he  may 
have  said  with  reference  to  the  accused.  The  jury  should 
have  the  benefit  of  this  information  in  order  to  determine 
the  weight  to  be  given  to  his  evidence.  {State  v.  Crea,  10 
Idaho,  88,  76  Pac.  1013;  People  v.  Gregory,  120  Cal.  16,  52 
Pac.  43.) 
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The  tenth  assignment  relates  to  the  cross-examination  of 
William  Percifield,  a  witness  for  the  state.  It  was  shown 
that  his  occupation  was  bar-tending,  and  had  been  for  the 
past  sixteen  years.  He  was  behind  the  bar  at  the  time  of 
the  homicide,  and  related  what  he  had  seen  during  the  diflS- 
culty  that  led  up  to  the  homicide.  On  cross-examination  he 
was  asked,  **What  were  your  duties  there  that  night  at  the 
time  this  affray  took  place  V  Counsel  for  the  prosecution 
objected  to  an  answer  to  this  question,  for  the  reason  that 
the  same  is  immaterial  and  irrelevant,  which  objection  was 
sustained.  We  find  no  error  in  this  ruling.  It  was  im- 
material what  his  duties  were;  the  question  was,  what  were 
his  opportunities  to  see  the  parties  during  the  affray  or  im- 
mediately before  or  after,  and  this  information  could  have 
been  obtained  by  cross-examination,  irrespective  of  his  duties 
as  bar-keeper. 

The  eleventh  assignment  relates  to  the  cross-examination 
of  Forest  Qammett.  On  cross-examination  he  was  asked. 
**What  was  the  appearance  between  the  two  men  as  to  whi^h 
was  the  superior  in  power — fighting  force!"  Again, 
**  Which  man  appeared  to  have  the  mastery,  if  either  of  them 
did,  over  the  other?"  To  both  of  these  questions  the  prose- 
cution objected,  for  the  reason  that  the  same  are  incompe- 
tent and  immaterial,  which  objections  were  sustained.  The 
witness  testified  that  he  was  pretty  well  acquainted  with 
Charlie  Macomb,  and  said,  **I  should  judge  that  he  was  a 
man  of  about  one  hundred  and  eighty  pounds,  of  eighty  some 
odd."  These  questions  called  for  the  conclusion  of  the  ^-it- 
ness.  He  could  relate  all  the  conditions  and  circumstances 
of  the  affray,  and  from  that  the  jury  could  determine  as  to 
•'which  was  the  superior  ii  power,  fighting  force";  also 
**  which  man  appeared  to  have  the  mastery,  if  either  of  them 
did,  over  the  other."  It  is  shown  by  the  record  that  the  rela- 
tive size,  age  and  weight  of  both  men  was  before  the  jury 
by  the  evidence  of  witnesses,  and  if  it  was  material,  they 
were  in  possession  of  facts  to  determine  the  question  without 
resort  to  the  conclusion  of  a  witness.  We  do  not  wish  to 
be  understood  as  holding  that  the  defendant  could  not  show 
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the  relative  size,  age  and  physical  condition  of  deceased  as 
compared  with  himself,  but  it  must  be  done  by  unobjection- 
able questions  that  do  not  call  for  the  conclusion  of  the  wit- 
ness. We  find  no  error  in  the  ruling  of  the  court  on  this  as- 
sigmnent  of  error. 

The  twelfth  assignment  relates  to  the  offer  of  proof  by 
Dr.  Youngblood  of  certain  statements  made  to  him  or  in 
his  presence  three  days  after  the  affray  in  the  saloon.  The 
prosecution  objected  to  this  evidence,  for  the  reason  that 
it  was  incompetent,  irrelevant  and  immaterial,  and  because 
the  proper  foundation  had  not  been  laid.  The  objection  was 
sustained.  The  witness  had  stated  that  deceased  had  told 
him  all  about  how  it  started,  explained  how  it  started  at  the 
hall,  the  starting  of  the  fuss;  the  question  was  then  asked, 
"What  statement,  if  any,  did  he  make  in  regard  to  the  de- 
fendant Barber  being  prosecuted f"  We  cannot  see  how 
this  evidence  could  be  competent.  The  statement  of  the  de- 
ceased, unless  a  dying  declaration,  would  not  be  admissible 
on  the  trial.    We  find  no  error  in  this  ruling  of  the  court. 

Errors  13,  14  and  16  are  discussed  together,  and  relate  to 
the  offer  by  appellant  of  the  evidence  of  Jim  Blades,  Riley 
Potter  and  C.  T.  Beavis,  relative  to  certain  alleged  threats 
made  by  deceased  toward  appellant  on  the  night  and  pre- 
▼ious  to  the  homicide.  It  is  not  pretended  that  these  threats 
were  communicated  to  appellant,  but  counsel  for  appellant 
insists  that  ''where  the  homicide  was  conmiitted  in  the  course 
of  an  altercation,  and  accused  pleads  self-defense,  threats  by 
the  deceased  not  conununicated  to  defendant  are  admissible"; 
and  in  support  of  this  contention  cites  State  v.  Gushing ,  14 
Wash.  527,  53  Am.  St.  Rep.  883,  45  Pac.  145;  Babcock  v. 
People,  13  Colo.  515,  22  Pac.  817 ;  People  v.  Farley,  124  Cal. 
594,  57  Pac.  571;  State  v.  Tarter,  26  Or.  38,  37  Pac.  63.  In 
State  V.  Cushing,  supra,  Mr.  Justice  Gordon,  in  his  state- 
ments of  the  facts,  says:  **The  appellant  admits  that  he  did 
the  shooting  which  caused  the  death  of  the  deceased,  but 
claims  that  he  did  it  in  self-defense.  The  shooting  occurred 
upon  the  premises  of  the  appellant,  near  the  city  of  Spo- 
kane.   There  were  no  eye-witnesses  to  the  fatal  encounter.'* 
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The  opinion  reverses  the  lower  court  and  holds  that  an  in- 
struction requested  by  appellant,  to  wit:  **Uncommunicated 
threats  are  only  valuable  in  a  case  of  this  kind  as  tendin^r 
to  show  the  feelings  and  intents  of  deceased  toward  the 
defendant  at  the  time  of  their  encounter  and  whether  or 
not  the  deceased  was  the  first  assailant."  This,  we  think, 
states  the  correct  view.  Where  the  evidence  does  not  show 
who  was  the  aggressor,  and  there  were  no  eye-witnesses,  and 
the  defense  is  self-defense,  then  uncommunicated  threats 
may  be  admissible  if  they  will  throw  any  light  upon  the 
affray,  or  aid  the  jury  in  any  way  to  determine  to  what  ex- 
tent they  would  justify  the  accused  in  his  plea  of  self-de- 
fense. The  facts  in  this  case  and  the  one  at  bar  are  widely 
different.  There  were  a  number  of  eye-witnesses  to  all  that 
was  said  and  done  by  the  parties  to  the  fatal  affray  in  the 
saloon  on  the  night  of  the  occurrence;  they  do  not  differ  ma 
terially  as  to  any  of  the  facts,  hence  no  uncommunicated 
threats  would  aid  the  jury  to  determine  who  was  the  ag« 
gressor.  In  Babcock  v.  People,  supra,  the  question  before  us 
is  not  discussed.  We  quote  from  the  opinion:  ''The  court  did 
not  err  in  striking  out  a  portion  of  the  testimony  of  the  wit- 
ness Case.  The  threats  to  which  his  testimony  related  were 
not  only  never  communicated  to  the  defendant,  but  they 
do  not  appear  to  have  related  to  him.  If  they  had  been 
directed  against  the  defendant,  the  fact  that  they  were  not 
communicated  would  not  have  rendered  them  irrelevant  in 
a  case  like  this,  where  the  question  was,  Who  commenced  the 
deadly  affray  T'  In  State  v.  Poster,  supra,  an  Oregon  case,  the 
facts  as  stated  in  the  first  clause  of  the  syllabus  are  as  fol- 
lows: ** Defendant  and  two  others  [eye-witnesses]  testified 
that  the  deceased  was  the  aggressor  and  had  a  pistol;  that 
he  swore  he  would  kill  defendant,  and  was  drawing  his 
pistol  to  do  so,  when  defendant  fired.  The  state's  evidence 
went  to  show  that  deceased  was  unarmed  and  not  the  as- 
sailant; that  he  made  no  hostile  move  against  defendant; 
and  that  the  shooting  was  deliberate.  Held,  that  it  was  com- 
petent to  prove  deceased's  previous  threats  against  defend- 
ant though  not  communicated  to  him."    Here  again   the 
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question  as  to  who  was  the  aggressor  was  directly  involved 
by  the  conflicting  testimony,  and  the  uncommunicated  threats 
were  admissible  to  clear  up  that  question,  if  possible.  That 
imcommunicated  threats  are  not  admissible  when  there  is 
no  question  as  to  who  was  the  aggressor,  and  all  the  facts 
of  the  encounter  are  practically  without  question  or  dispute, 
see  PaweU  v.  State,  19  Ala.  577 ;  Rogers  v.  State,  62  Ala. 
170;  Coker  v.  State,  20  Ark.  53;  Vance  v.  State,  83  Ga.  44, 
9  S.  E.  945;  State  v.  PaUe,  43  S.  C.  52,  20  S.  B.  798;  State  v. 
Dumphey,  4  Minn.  438 ;  State  v.  Malloy,  44  Iowa,  104 ;  State 
V.  Vaughn,  22  Nev.  285,  39  Pac.  733.  We  find  no  error  in 
the  ruling  of  the  court  on  the  rejection  of  this  evidence. 

Assignment  15  deals  with  an  offer  on  behalf  of  appellant 
to  show  by  the  testimony  of  Fred  Tinsley  certain  acts  and 
statements  of  the  witness  Newt.  Macomb  against  defendant. 
It  is  not  stated  when  those  statements  were  made,  and  no 
showing  that  whatever  they  may  have  been  they  were  com- 
municated to  appellant;  hence  inadmissible,  and  no  error  in 
this  rejection. 

Alleged  error  17  is  based  on  the  refusal  of  the  court  to 
permit  appellant  while  testifying  to  answer  the  following 
question:  "Did  you  go  into  the  saloon  that  night  for  the 
purpose  of  bringing  on  a  fight  between  yourself  and 
Charlie  t"  Prior  to  this  question  the  witness  had  related 
what  had  happened  at  the  dance  given  in  the  hall  that  night, 
conversations  between  himself,  the  deceased  and  others,  and 
with  reference  to  going  into  the  saloon  he  had  said:  ''At 
that  time  that  I  went  into  the  saloon  I  did  not  anticipate 
any  trouble  with  Charlie.  When  I  fell  into  the  window  I 
thought  it  was  necessary  to  defend  myself  at  that  time.  The 
fight  was  not  brought  on  by  me  in  any  way."  It  seems  that 
the  witness  had  been  given  an  opportunity  to  relate  all  that 
happened  on  that  night,  both  at  the  dance-hall  prior  to  the 
affray  and  at  the  saloon.  From  lus  statements  and  the  evi- 
dence of  other  witnesses  the  jury  were  to  ascertain  his  mo- 
tives in  going  to  the  saloon.  He  was  permitted  to  relate  all 
the  facts  and  the  jury  should  determine  his  motives.  There 
was  no  error  in  this  ruling. 
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Alleged  errors  18  and  19  relate  to  the  ruling  of  the  court 
in  not  permitting  appellant  to  prove  the  general  character 
of  the  deceased  for  peace  and  quietness.  It  is  nowhere 
shown  in  the  record  that  at  the  time  of  the  affray  appellant 
had  any  knowledge  or  information  as  to  the  reputation  of 
deceased  for  peace  and  quietness.  The  evidence  was  prop- 
erly rejected. 

Error  20  recites  that  after  the  case  had  been  presented  by 
the  state  and  defendant,  the  prosecution  called  one  Elmer 
E.  Ransopher  as  a  witness  in  rebuttal,  who  was  permitted 
over  the  objection  of  defendant  to  testify  to  all  he  saw  and 
heard  in  the  saloon  during  the  affray.  That  the  name  of 
this  witness  was  not  indorsed  on  the  indictment  at  the  time 
he  was  called,  nor  was  it  ever  indorsed  thereon,  neither  did 
the  prosecution  request  that  it  should  be  so  indorsed  on  the 
indictment;  that  counsel  for  appellant  objected  to  the  wit- 
ness' testifying  for  the  reason  above  set  forth,  and  called 
the  court's  attention  to  the  fact  that  his  name  was  not  upon 
the  indictment.  Section  7668  of  the  Revised  Statutes  pro- 
vides: **When  an  indictment  is  found,  the  names  of  the  wit- 
nesses examined  before  the  grand  jury,  or  whose  depositions 
may  have  been  read  before  them,  must  be  inserted  at  the  foot 
of  the  indictment,  or  indorsed  thereon,  before  it  is  presented 
to  the  court."  We  think  this  provision  of  our  statute  is 
mandatory,  and  should  be  enforced  at  all  times  in  prosecu- 
tions either  by  indictment  or  information.  When  a  party 
charged  with  crime  is  upon  trial,  he  has  a  right  to  know  who 
the  witnesses  are  against  him,  and  if  during  the  trial  the 
prosecution  obtained  information  that  another  witness  or 
other  witnesses  are  essential  to  a  successful  prosecution,  he 
should  be  required  by  the  court  to  show  where  he  obtained 
the  information,  and  if  the  showing  is  sufficient,  then  the 
court  should  order  the  name  or  names  placed  on  the  indict- 
ment or  information  without  delay.  It  was  error  to  permit 
this  witness  to  testify  without  his  name  being  placed  on  the 
indictment.  The  rule  here  laid  down  as  to  the  indorsement 
of  names  of  witnesses  on  an  indictment  also  applies  to  in- 
formations.    Section  2  of  **An  act  to  provide  for  prosecut- 
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ing  offenses  on  information  and  to  dispense  with  the  calling 
of  grand  juries  except  by  the  district  judges/'  approved 
February  6,  1899  (Sess.  Laws,  p.  125),  is  as  follows:  ''Sec.  2 
All  informations  shall  be  filed  during  term,  in  the  court  hav- 
ing jurisdiction  of  the  offense  specified  therein,  by  the  dis- 
trict attorney  as  informant;  he  shall  subscribe  his  name 
thereto  and  indorse  thereon  the  names  of  the  witnesses  known 
to  him  at  the  time  of  filing  the  same ;  and  at  such  time  be- 
fore the  trial  of  any  case  as  the  court  may  by  rule  or  other- 
wise prescribe,  he  shall  indorse  thereon  the  names  of  such 
other  witnesses  as  shall  then  be  known  to  him."  Under  the 
provision  of  that  section  this  court  held  in  State  v.  Crea, 
10  Idaho,  88,  76  Pac.  1013,  that  the  prosecuting  attorney  is 
required  to  indorse  on  the  information  the  names  of  all  wit- 
nesses known  to  him  at  the  time  of  filing  the  same,  and  when 
it  was  sought  to  have  the  names  of  other  witnesses  indorsed 
thereon  after  the  same  had  been  filed,  the  court  must  be  sat- 
isfied that  the  names  of  such  witnesses  were  not  known  to  the 
prosecuting  attorney  at  the  time  the  information  was  filed, 
before  such  names  were  allowed  to  be  indorsed  thereon. 
(Also  see  State  v.  Wilmbusse,  8  Idaho,  608,  70  Pac.  849 ;  State 
V.  McGann,  8  Idaho,  40,  66  Pac.  823;  State  v.  Booke,  10 
Idaho,  388,  79  Pac.  82.)  It  was  also  error  to  allow  the  wit- 
ness to  relate  the  facts  as  they  occurred  when  he  was  called 
in  rebuttal.  If  the  prosecution  desired  his  testimony  of  all 
that  occurred  in  the  saloon  at  the  time  of  the  affray,  the  court 
should  have  required  a  showing  to  be  made  why  the  witness 
was  not  used  in  the  trial  in  chief.  On  a  proper  showing  it 
would  not  be  an  abuse  of  discretion  to  reopen  the  case  and 
receive  such  testimony. 

A  number  of  errors  are  assigned  based  on  instructions 
given  and  the  refusal  of  the  court  to  give  certain  ones  re- 
quested by  appellant's  counsel.  We  have  examined  the  in- 
structions given  by  the  court  and  think  they  fairly  state  the 
law.  It  is  not  error  to  give  instructions  requested  by  a  de- 
fendant, nor  is  it  error  to  refuse  to  give  them  when  the  court 
has  instructed  on  all  the  issues  involved  and  such  instruc- 
tions fairly  state  the  law  of  the  case. 
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We  have  already  indicated  that  this  case  must  be  reversed, 
based  on  the  first  assignment  of  error,  and  it  is  so  ordered. 
The  case  is  remanded,  with  instructions  to  the  lower  court 
to  sustain  the  motion  to  quash  the  indictment  and  thereafter 
to  either  discharge  the  defendant  or  submit  the  case  to  an- 
other grand  jury  in  the  discretion  of  the  trial  court. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(Januarj   16,    1907.)' 

STATB,  Respondent,  v.  E.  L.  SUTTLES,  Appellant. 

[88  Pac.  238.] 

Gbiminal  Law-— Bight  to  Challenge  Jubor — Failxtrb  to  Admonish 
Jury — ^Presumption  of  Begularity  of  Proceedings  in  Court  of 
Becord — Instructions  by  Court— Exceptions  to  Instructions 
MUST  BE  Settled— Beoord  on  Appeal  from  Judgment. 

1.  While  the  statute  (Bev.  Stats.,  sec.  7826)  requires  that  a  de- 
feudant  be  instructed  by  the  court  or  by  some  one  under  the  court's 
direction  of  the  right  to  challenge  an  individual  juror,  and  that  if 
he  desires  to  do  so  he  must  exercise  the  right  before  the  jury  is 
•worn,  still  the  fact  that  such  duty  was  performed  is  not  required 
to  be  shown  by  the  record  which  constitutes  the  judgment-roll  under 
sections  7996  and  8051,  Bevised  Statutes. 

2.  Under  section  7881,  Bevised  Statutes,  it  is  made  the  duty  of 
the  trial  court  to  admonish  the  jury  at  each  adjournment  of  the 
court  "that  it  is  their  duty  not  to  converse  among  themselves  or 
with  anyone  else  on  any  subject  connected  with  the  trial,  or  to 
form  or  express  any  opinion  thereon  until  the  case  is  finaUy  sub- 
mitted to  them,"  but  such  fact  is  not  required  to  be  shown  by  the 
record  or  judgment-roll  defined  and  provided  for  in  sections  7996 
and  8051,  Bevised  Statutes. 

3.  All  presumptions  are  in  favor  of  the  regularity  of  the  pro- 
ceedings of  courts  of  record,  and  in  the  absence  of  any  showing 
to  establish  the  fact  as  to  whether  or  not  the  court  has  complied 
with  the  requirements  of  law  in  course  of  the  trial,  the  presumption 
will  at  once  arise  that  the  law  has  been  complied  with. 

4.  Upon  appeal  from  the  judgment  alone,  no  objection  or  ex- 
ception can  be  properly  considered  that  does  not  arise  upon  and 
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appear  from  the  record  or  judgment-roll  aa  defined  hj  section  7996, 
Bevised  Statutes. 

5.  Under  the  proviaions  of  section  7946,  Bevised  Statutes,  all 
written  charges  presented  and  requested  are  deemed  excepted  to  as 
a  matter  of  law,  and  it  is  not  required  that  any  exception  be  taken 
thereto,  or  that  the  same  be  embodied  in  a  bill  of  exceptions. 

6.  Under  section  7940,  Bevised  Statutes,  a  defendant  is  required 
to  take  exceptions  to  any  and  all  instructions  given  by  the  court 
on  its  own  motion  that  he  deems  to  be  prejudicial  to  him  or  con> 
traiy  to  law,  and  such  exceptions  must  be  embodied  in  a  bill  of 
exceptions  in  order  to  be  reviewed  on  appeal. 

7.  Since  all  instructions  requested  by  either  party  or  given  by 
the  court  on  its  own  motion  become  a  part  of  the  record  or  judg- 
ment-roll, it  is  unnecessary  to  incorporate  any  instructions  in  the 
bill  of  exceptions,  provided  the  instruction  excepted  to  is  properly 
identified  and  referred  to  in  the  bill  of  exceptions. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fourth  Judicial  Dis- 
trict for  Cassia  County.    Hon.  Lyttleton  Price,  Judge. 

Defendant  was  convicted  of  the  crime  of  rape  and  ap- 
pealed from  the  judgment.    Affirmed. 

Carl  A.  Davis,  for  Appellant 

In  order  to  properly  safeguard  appellant's  interests,  and 
to  furnish  him  with  information  which  the  law  contemplates 
he  shall  have  to  assist  him  in  his  defense,  the  court  should 
have  complied  with  section  7826  of  the  Bevised  Statutes 
in  regard  to  challenging  jurors,  and  it  was  reversible  error 
when  this  duty  was  neglected.  It  was  prejudicial  error  for 
the  trial  court  to  adjourn  and  to  allow  the  jurors  to  go  where- 
ever  they  pleased  not  in  custody  of  any  officer,  without  ad- 
monishing them  that  it  was  their  duty  not  to  converse  among 
themselves  or  with  anyone  else  on  any  subject  connected 
with  the  trial,  *nor  to  form  or  express  any  opinion  thereon 
until  the  case  was  finally  submitted  to  them.  (Rev.  Stats., 
sec.  5474.)  Both  under  the  common  law  and  statutes  sim- 
ilar to  the  provisions  of  the  Idaho  Code,  it  has  been  uni- 
formly held  that  it  is  reversible  error  to  fail  to  admonish  the 
jury  upon  an  adjournment.     {McLain  v.  State,  10  Yerg.  241, 
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31  Am.  Dec.  573;  People  v.  Thompson,  84  Cal.  598,  606,  24 
Pac.  384 ;  Riley  v.  State,  9  Humph,  654;  People  v.  Brannigan, 
21  Cal.  338;  State  v.  Mulkins,  18  Kan.  16;  State  v.  Snyder, 
20  Kan.  308;  State  v.  Stackhouse,  24  Kan.  445;  People  v. 
Coyne,  116  Cal.  295,  48  Pac.  218 ;  State  v.  McKinley,  31  Kan.  * 
571,  3  Pac.  356;  State  v.  Hendricks,  32  Kan.  559,  4  Pac. 
1050.) 

All  the  elements  of  the  crime  of  rape  as  defined  by  the 
laws  of  Idaho  were  not  incorporated  in  the  court's  instruc- 
tions defining  the  same.  In  order  to  have  a  thorough  under- 
standing of  what  shall  be  proven  in  order  to  find  a  verdict 
of  guilty,  the  jury  should  have  been  informed  of  the  provision 
of  section  6767,  Eevised  Statutes. 

If  the  ''essential  guilt"  of  an  offense  charged  consisted  in 
certain  facts,  it  seemed  that  the  jury  ought  to  know  it,  and 
surely  an  instruction  that  says  there  is  no  further  law  for 
consideration  is  misleading,  and  prejudicial  to  the  defendant., 

J.  J.  Quheen,  Attorney  General,  Edwin  Snow  and  Philip 
B.  Hindman,  for  the  State. 

"The  presumptions  are  in  favor  of  the  regularity  of  the 
proceedings  in  the  district  courts,  in  criminal  as  well  as  in 
civil  cases."  {People  v.  Ah  Hop,  1  Idaho,  698;  People  v. 
Waters,  1  Idaho,  560.)  The  record  shows  that  the  defense 
exercised  no  less  than  seven  of  the  ten  peremptory  challenges 
to  which  it  was  entitled  by  law,  proving  beyond  question 
that  defendant's  counsel  were  thoroughly  cognizant  of  his 
rights  in  the  premises  and  the  manner  in  which  they  should 
proceed  in  challenging  individual  jurors. 

**  After  hearing  the  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  par- 
ties." (Cal.  Pen.  Code,  sec.  1258;  People  v.llortier,  58  Cal. 
266 ;  People  v.  Goldenson,  76  Cal.  328,  19  Pac.  161 ;  People  v. 
O'Brien,  88  Cal.  483,  26  Pac.  362;  People  v.  Elsworth,  92 
Cal.  594,  28  Pac.  604.) 

All  errors  which  do  not  prejudice  the  party  in  his  sub- 
stantial rights  must  be  disregarded;  that  he  was  prejudiced 
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in  any  of  them  will  not  be  presumed  when  not  shown*  (Ter- 
ritary  v.  Neilson,  2  Idaho,  614,  23  Pac.  537.) 

"The  statute  does  not  require  that  the  fact  ....  that  the 
jury  was  admonished  at  each  adjournment  of  the  court  .... 
should  be  made  a  part  of  the  record  in  the  case."  (People  v. 
Waters,  1  Idaho,  560.) 

''If  a  defendant  does  not  insist  upon  the  mere  formalities 
of  the  law  in  the  court  below,  he  will  be  deemed  to  have 
waived  them.  It  is  too  late  to  take  advantage  of  them  for 
the  first  time  on  appeal."     (People  v.  Ah  Hop,  1  Idaho,  698.) 

In  the  case  of  People  v.  Coyne,  116  Cal.  295,  48  Pac.  218, 
where  there  was  evidently  an  a£Srmative  showing  of  the 
failure  of  the  court  to  admonish  the  jury,  the  court  refers 
to  this  practice  as  ''objectionable,"  but  adds:  ''But  the  error 
in  this  regard  is  technical,  and  not  of  that  importance  to 
demand  a  reversal  of  the  judgment  and  a  new  trial." 

"The  proper  mode  of  bringing  before  the  appellate  court 
for  review  the  instructions  given  by  the  court  on  its  own  mo- 
tion is  by  embodying  them  in  a  bill  of  exceptions. "  (People  v. 
V.  Walter,  1  Idaho,  386;  People  v.  Biles,  2  Idaho,  114,  6  Pac. 
120;  State  v.  Schieler,  4t  Idaho,  120,  37  Pac.  272;  State  v. 
0' Donald,  4  Idaho,  343,  39  Pac.  556;  State  v.  Hurst,  4 
Idaho,  345,  39  Pac.  554.) 

AILSHIE,  C.  J.— The  defendant  was  convicted  of  the 
crime  of  rape,  and  sentenced  to  a  term  of  ten  years  in  the 
state  penitentiary,  and  has  appealed,  and  presents  his  case 
in  this  court  upon  the  record  of  conviction  commonly  des- 
ignated the  judgment-roll.  The  first  two  assignments  of 
error  are  general  ones,  and  call  for  no  specific  consideration 
here.  The  third,  fourth  and  fifth  assignments  of  error  cover, 
in  fact,  all  the  grounds  of  complaint  presented  by  appellant, 
and  are  sufficiently  specific  to  require  our  special  attention. 
The  third  and  fourth  will  be  considered  together.  The  rec- 
ord in  this  case  was  certified  up  to  this  court  under  section 
8051,  Revised  Statutes,  and  appears  to  contain  the  entire 
record  as  defined  and  required  by  section  7996,  Revised  Stat- 
utes,   The  record  as  presented  to  this  court  does  not  show 
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that  the  appellant  was  informed  by  the  court,  or  anyone  un- 
der the  court's  direction,  of  his  right  to  challenge  an  in- 
dividual juror,  and  that  he  should  do  so  before  the  jury  was 
sworn.  Further,  it  does  not  show  that  during  the  course  of 
the  trial  the  court  admonished  the  jury  from' time  to  time 
upon  the  taking  of  an  adjournment  that  they  should  not 
converse  one  with  the  other  or  with  any  third  parties,  or 
form  or  express  any  opinion  on  the  case  until  it  was  finally 
submitted  to  them.  Both  these  assignments  of  error  may  be 
disposed  of  in  the  same  manner.  In  the  first  place,  the  rec- 
ord as  defined  by  section  7996,  Revised  Statutes,  is  not  re- 
quired to  show  these  facts;  it  is  sufficient  if  the  facts  actu- 
ally exist.  All  the  presumptions  are  in  favor  of  the  regu- 
larity of  the  proceedings  of  courts  of  record.  In  the  ab- 
sence of  any  showing  to  establish  the  fact  whether  the  court 
did  or  did  not  comply  with  these  requirements  of  law,  the 
presumption  of  law  will  at  once  arise  that  the  court  complied 
therewith  and  discharged  every  duty  the  statute  imposed 
upon  it  in  the  trial  of  the  case.  And  since  the  statute  does 
not  require  these  facts  to  be  incorporated  in  the  record  as 
prescribed  and  defined  by  section  7996,  supra,  it  was  the  duty 
of  the  defendant,  if  the  court  in  fact  failed  to  comply  with 
the  law  in  these  respects,  and  the  defendant  felt  aggrieved 
over  the  court's  action,  to  take  exception  thereto  and  incor- 
porate the  same  in  a  bill  of  exceptions  and  present  it  to  this 
court  on  appeal.  His  failure  to  do  so  was  a  waiver  of  any 
objection  that  he  might  have  had,  and  leaves  the  presump- 
tions all  against  him  and  in  favor  of  the  regularity  of  tiie 
proceedings  leading  up  to  and  including  his  conviction  and 
sentence.  In  People  v.  Waters,  1  Idaho,  660,  it  was  said: 
^'This  court  cannot  presume  that  anything  was  omitted  to 
be  done  by  the  court  below  that  the  law  requires  to  be 
done  to  insure  a  fair  trial,  but  must  presume  in  the  ab- 
sence of  any  showing  to  the  contrary  by  the  defendant  that 
everything  necessary  to  be  done  was  done.**  And  again,  in 
People  V,  Ah  Hop,  1  Idaho,  698,  it  was  said:  "The  presump- 
tions are  in  favor  of  the  regularity  of  the  proceedings  in  the 
district  courts  in  criminal  as  well  as  in  civil  cases.**    To  the 
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same  effect,  see  People  v.  Mortier,  58  Cal.  266;  People  v, 
Elsworth,  92  Gal.  594,  28  Pae.  604.  Counsel  for  appellant 
cite  People  t/.  Oaines,  52  Cal.  479,  with  apparently  great  con- 
fidence,  in  support  of  the  proposition  that  the  record  must 
affirmatively  show  that  all  the  requirements  of  the  statute 
were  complied  with  in  a  criminal  case^  and  that  in  the  ab- 
sence of  such  a  showing  it  will  be  assumed  that  the  require- 
ments of  law  were  not  complied  with.  That  was  a  case  where 
the  record  failed  to  disclose  that  the  defendant  had  ever 
been  arraigned  or  had  entered  any  plea.  The  court  held  that 
fflnce  the  statute  required  that  *' every  plea  must  be  oral  and 
entered  upon  the  minutes  of  the  court  in  substantially  the 
following  form,"  etc.  (the  same  as  section  7756,  Revised  Stat- 
utes), and  also  required  that  the  record  should  contain  ''a 
copy  of  the  minutes  of  the  trial"  (same  as  section  7996,  Re- 
vised Statutes),  a  failure  of  the  record  to  show  these  facts 
would  carry  with  it  a  presiunption  that  they  never  occurred. 
It  was  held  that  the  state,  in  order  to  sustain  the  conviction, 
would  be  required  to  furnish  a  record  disclosing  a  compli- 
ance with  the  statute  in  these  respects.  We  have  no  fault 
to  find  with  this  authority,  but  that  case  is  not  a  parallel  with 
the  case  at  bar.  Here  the 'facts  that  appellant  complains  of 
the  record  not  showing  are  not  required  to  be  contained  in 
the  record  on  an  appeal  from  the  judgment. 

The  fifth  and  last  assignment  of  error  is  that  the  court 
failed  to  give  such  instructions  as  were  necessary  and  ap- 
plicable to  the  case  in  order  for  the  jury  to  properly  under- 
stand the  law  concerning  the  crime  of  which  defendant  was 
charged.  The  attorney  general,  however,  insists  that  since 
the  defendant  failed  to  except  to  any  of  the  instructions 
given  at  the  time  of  the  trial,  and  failed  to  incorporate  his 
exceptions  in  a  bill  of  exceptions,  that  he  cannot  be  heard  at 
this  time  to  complain.  Section  7946,  Revised  Statutes,  pro- 
vides as. follows:  **When  written  charges  have  been  presented, 
given,  or  refused,  the  questions  presented  in  such  charges 
need  not  be  excepted  to  or  embodied  in  a  bill  of  exceptions, 
but  the  written  charges  with  the  indorsements  showing  the 
action  of  the  court  form  part  of  the  record,  and  any  error 
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in  the  decision  of  the  court  thereon  may  be  taken  advantage 
of  on  appeal  in  like  manner  as  if  presented  in  a  bill  of  ex- 
ceptions." This  section,  it  will  be  observed^  has  reference 
only  to  instructions  requested  by  either  the  state  or  the  de- 
fendant; such  instructions  are  deemed  to  have  been  excepted 
to  and  become  part  of  the  judgment-roll,  and  may  be  pre- 
sented without  incorporating  the  objections  in  a  bill  of  excep- 
tions. Section  7940  provides  that  the  defendant  may  take 
exceptions  to  the  decision  of  the  court  '*in  charging  or  in- 
structing the  jury  upon  the  law  on  a  trial  of  the  issue." 
This  section  evidently  has  reference  to  the  instructions  given 
by  the  court  on  its  own  motion.  Section  7996,  Revised  Stat- 
i^tes,  which  defines  what  shall  constitute  the  record,  among 
other  things  enumerates  in  subdivisions  7  and  8  the  follow- 
ing: 7.  "The  written  charges  asked  of  the  court,  and  re- 
fused, if  there  be  any";  8.  **A  copy  of  all  charges  given  and 
of  the  indorsements  thereon."  From  an  examination  of  the 
foregoing  provisions  of  the  statute,  it  would  seem  that  all 
the  instructions  given  and  all  the  instructions  requested  be- 
come a  part  of  the  record,  and  under  section  8051  must  be 
transmitted  to  this  court  when  an  appeal  is  perfected. 
While  the  statute  gives  the  defendant  an  exception  to  all 
instructions  requested  and  all  instructions  given  upon  the  re- 
quest of  the  state,  it  is  still  obligatory  upon  the  defendant 
to  except  to  any  instruction  given  by  the  court  on  its  own 
motion  at  the  time  that  it  is  given,  and  if  he  fails  to  do  so, 
he  will  be  deemed  to  have  waived  any  objection  he  had,  and 
to  have  been  satisfied  with  the  instruction  at  the  time  it  was 
given.  In  order,  therefore,  to  present  his  objection  on  ap- 
peal, it  is  necessary  to  take  exception  and  have  the  same 
settled  in  a  bill  of  exceptions.  Of  course  it  is  unnecessary 
to  incorporate  instructions  in  the  bill  of  exceptions,  as  they 
are  required  to  be  sent  up  in  the  record  anyway,  but  it  is 
necessary  to  note  the  exception  and  in  some  proper  manner 
identify  the  particular  instruction  to  which  defendant  ob- 
jects and  excepts,  and  the  objectionable  portion  thereof. 
This  same  question  was  considered  in  People  v.  Walter,  1 
Idaho,  386,  and  People  v.  Biles,  2  Idaho,  114,  6  Pac.  120.    In 
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each  of  these  cajses  the  court  held  to  the  same  view  above  ex- 
pressed; but  the  court  also  went  to  the  extent  of  saying 
that  the  instructions  should  be  incorporated  in  the  bill  of 
exceptions.  We  do  not  think  that  necessary  if  they  are  prop- 
erly referred  to  or  identified  by  the  bill  of  exceptions ;  other- 
wise we  are  in  accord  with  the  views  expressed  in  those  cases. 
Notwithstanding  the  fact  that  the  record  in  this  case  is  not 
presented  in  such  manner  as  to  require  an  examination  of 
the  instructions  given  by  the  court  on  his  own  motion,  we 
have  nevertheless  examined  them,  and  are  satisfied  that  no 
error  was  committed  against  the  defendant  in  the  giving  of 
instructions.  The  judgment  must  be  affirmed,  and  it  is  so 
ordered. 

Sullivan,  J.,  concurs. 


(Janaary  17,  1907.) 

JONATHAN    CAMPBELL,    Appellant,    v.    FIRST    NA- 

TIONAL  BANK  OF  REXBUEQ    et  al.,  Respondents. 

[88  Pae.  639.] 

SEPUIVIN — OWNSBSHIP  AND  BlOHT  OV  POSSESSION — MOTION  TO  DISMISS 

— ^Appeal  prom  Osdxb  Taxing  Oosts — ^Bnx  op  Exceptions — VBaDicr 

OP  JUBY — ^Jxn>GMSNT  ON — OOSTS. 

1.  Under  the  provisioiiB  of  aubdivision  3  of  section  4807,  Bevised 
Btatntee,  an  appeal  from  a  special  order  made  after  final  judgment 
must  be  taken  within  siztj  days  after  the  entry  of  the  judgment. 

2.  Where  an  appeal  from  an  order  taxing  costs  was  not  taken 
within  sixty  days  after  the  entry  of  the  order,  such  appeal  will  b^ 
dismissed  on  motion. 

3.  Where  a  transcript  contains  a  bill  of  exceptions  which  brings 
up  the  action  of  the  court  in  taxing  costs,  and  an  appeal  from  an 
order  taxing  costs  is  dismissed,  the  bill  of  exceptions  will  be  stricken 
from  the  transcript  on  motion. 

4.  In  an  action  in  replevin  for  a  band  of  sheep,  where  the  sheep 
are  taken  from  the  defendants  and  placed  in  the  possession  of  the 
plaintiff,  and  he  retains  possession  thereof,  and  the  action  is  tried 
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upon  the  question  at  to  how  many  of  sueh  sheep  the  defendants 
were  entitled  to  the  possession  of^  or,  in  ease  a  recovery  cannot  bo 
had,  the  value  of  said  sheep,  and  the  damages  sustained  bj  the 
defendants  by  reason  of  the  pUiintiff  having  taken  possession  of 
them,  and  the  jury  found  that  the  defendants  were  entitled  to  one 
hundred  and  eighty-three  head  of  said  sheep,  and  that  the  yalnt 
thereof  was  $551,  and  that  the  defendants  had  sustained  damages 
in  the  sum  of  $62.01  by  reason  of  the  plaintiff  so  taking  them,  a 
judgment  being  entered  on  such  verdict  to  the  effect  that  the  de- 
fendants have  and  recover  from  the  plaintiff  one  hundred  and  eighty- 
three  head  of  sheep,  or,  in  case  recovery  cannot  be  had,  $551,  the 
value  of  said  sheep,  and  for  the  further  sum  of  $62.01  as  damages, 
the  verdict  is  sufftcient  to  sustain  the  judgment. 

6.  Under  the  provisions  of  section  4453,  Revised  Statutes,  in  an 
action  in  claim  and  delivery,  where  the  property  has  been  delivered 
to  the  plaintiff  and  the  defendants  claim  a  return  thereof,  judg- 
ment for  the  defendant  may  be  for  the  return  of  the  property,  or 
the  value  thereof  in  case  a  return  cannot  be  had,  and  for  damages 
for  taking  and  withholding  the  same. 

6.  Under  the  facts  of  this  case  it  would  have  been  proper  to 
have  determined  the  number  of  sheep  which  the  pUiintiff  was  entitled 
to  the  possession  of,  but  as  the  sheep  were  already  in  the  possession 
of  the  plaintiff,  and  by  cross-complaint  of  the  defendants  they  had 
alleged  that  they  were  entitled  to  the  possession  of  said  sheep,  and 
the  case  is  tried  upon  the  question  as  to  how  many  of  sueh  sheep 
the  defendants  were  entitled  to  have  returned  to  them,  a  judgment 
having  been  rendered  accordingly  without  seasonable  objection  on 
the  part  of  the  plaintiff  as  to  the  form  of  the  verdict  and  the 
judgment,  they  will  be  sustained. 

7.  Under  all  the  fatts  of  this  case  the  defendants  are  entitled  to 
recover  their  costs. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Sixth  Judicial  Dis- 
trict for  Fremont  County.    Hon.  J.  M.  Stevens,  Judge. 

Action  in  claim  and  delivery;  cross-complaint  by  defend* 
ants.    Judgment  for  defendants.    Affirmed. 

J.  D.  Millsaps,  for  Appellant 

The  true  test  in  determining  whether  or  not  the  respond- 
ents ''obtained  a  more  favorable  judgment"  than  was  offered 
in  the  compromise  is  made  by  comparing  the  offer  with  the 
judgment,  and  if  the  ''specific  property"  offered  to  be  re- 
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turned  and  the  ^'specifie  property"  ordered  by  the  judgment 
returned  is  the  same  in  speeie  and  in  number,  then  the  offer 
was  complete  in  laW;  for  the  return  of  the  property  is  the 
paramount  issue  of  the  action;  the  alternate  judgment,  for 
the  yalue  and  damages,  being  only  incidental. 

The  judgment  rendered  by  the  lower  court  in  this  case 
says  nothing  about  the  ''value  of  said  property"  being  in 
any  sum,  but  simply  reads  that  the  defendants  have  judg- 
ment for  .the  return  of  said  one  hundred  and  eighty-three 
head  of  sheep,  "or  in  lieu  thereof  for  the  sum  of  $551,  and 
damages  for  withholding  the  same  in  the  sum  of  $62.01.'' 
The  money  part  of  said  judgment  cannot,  be  sustained  upon 
any  principle  of  law  known  to  legal  jurisprudence. 

The  plaintiff  would,  as  a  matter  of  law,  be  the  prevailing 
party,  to  the  extent  of-  having  recovered  the  ownership  and 
right  of  possession  of  the  fifteen  hundred  and  twenty-five 
head  of  sheep  in  dispute,  not  found  for  the  defendants,  and 
being  the  "prevailing  party,"  would  be  entitled  to  recover 
his  costs,  though  he  did  not  recover  all  the  property  sued  for. 
(Idaho  Rev.  Stats.,  sec.  4901;  Saunders  v.  Frost,  5  Pick.  259. 
16  Am.  Dec.  402,  405,  note;  Havens  v.  Dale,  30  Cal.  547; 
Lawion  v.  Gordon,  37  Cal.  207;  Williams  v.  Morrison,  32 
Fed.  682-684.) 

The  property  having  been  delivered  to  the  plaintiff  at  the 
commencement  of  the  action,  he  was  entitled  to  the  judgment 
as- "moved  for"  in  his  motion  for  judgment,  confirming  his 
right  of  possession — ^that  is,  that  he  recover  of  the  defendants 
the  possession  thereof  and  damages,  together  mth  his  costs. 
(Idaho  Rev.  Stats.  1887,  sec.  4453;  Claudius  v,  Aguirre,  89 
Cal.  501,  26  Pac.  1077;  Caruthers  v.  Hensley,  90  Cal.  559, 
27  Pac.  411.) 

P.  S.  Dietrich,    0.  P.  Soule    and  Caleb   Jones,  for   Re- 
spondents. 

There  was  no  need  of  a  verdict  or  a  judgment  requiring 
the  return  of  any  of  the  sheep  to  the  plaintiff.    Such  a  ver- 
dict or  judgment  would  be  idle  and  useless.    The  plaintiff 
Idaho,  Vol.  13—7 
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already  had  possession  of  all  of  the  sheep.  If  the  defend- 
ants were  to  secure  any  relief,  it  must  be  afiSrmatiye  relief. 
The  jury,  therefore,  awarded  a  return  to  the  defendants  of 
the  sheep  which  they  were  entitled  to,  and  which  were  in  the 
possession  of  the  plaintiff.  These  were  properly  described 
and  the  number  given.  The  jury  say:  **0r  in  lieu  thereof 
$551."  It  is  very  clear  that  while  they  did  not  use  the 
word  'value,"  the  $551  was  intended  by  them  as  the  value 
of  the  sheep.  In  addition  to  that  they  award  damages  for 
wrongful  detention. 

It  is  a  general  rule  that  a  verdict  will  be  sustained,  even 
though  it  is  not  perfect,  if  the  intention  of  the  jury  is  clear, 
and  certainly  there  can  be  no  doubt  as  to  what  the  jury  in- 
tended in  this  case.  (Cobbey  on  Replevin,  sec.  1052  et  seq.; 
Blackfooi  Stock  Co,  v.  Delamue,  3  Idaho,  291,  29  Pac.  97; 
Johnson  v.  Fraser,  2  Idaho,  408,  409,  18  Pac.  48.)  But  not 
only  is  the  verdict  sufficient,  but  appellant  did  not  make  any 
appropriate  objection  thereto  at  the  proper  time.  For  the 
reason  that  exception  was  not  taken  at  the  time  the  verdict 
was  rendered  and  was  not  of  a  sufficiently  definite  character, 
appellant  should  not  now  be  heard  to  criticise  the  verdict. 

If  we  construe  the  offer  as  describing  the  identical  sheep 
described  in  the  verdict,  still  the  verdict  awards  us  a  value 
of  $551  as  against  an  offer  of  $460 — ^a  difference  of  $91.00 
in  our  favor.  Besides  this,  we  recovered  $62.01  as  damages, 
making  a  total  of  $153.01. 

The  amount  recovered  was  materially  in  excess  of  the  offer. 
The  slightest  excess,  however,  would  be  sufficiently  to  carry 
costs.     {Swails  v.  Cissna,  61  Iowa,  693,  17  N.  W.  39.) 

SULLIVAN,  J. — This  is  an  action  in  replevin.  The  plain- 
tiff claims  ownership  and  right  of  possession  to  seventeen 
hundred  and  eight  head  of  stock  sheep,  and  presented  his 
affidavit  and  undertaking  in  said  matter,  and  the  sheriff 
seized  the  sheep  and  delivered  them  to  him,  and  he  has  ever 
since  kept  possession  thereof.  The  defendants  denied  plain- 
tiff's ownership  and  right  of  possession,  and  set  up  title  to 
said  sheep  in  one  M.  M.  Barber,  from  whom  they  claim  to 
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have  taken  certain  mortgages  on  the  same,  and  possession 
was  delivered  to  defendants  by  said  Barber,  the  facts  in  re- 
gard to  which  are  fully  set  forth  in  the  amended  answer  and 
eross-complaint.  The  plaintiff  answered  this  cross-com- 
plaint, denying  the  allegations  therein,  and  averring  that 
said  Barber's  possession  was  that  of  a  bailee  only  to  plain- 
tiff. The  action  was  commenced  on  February  16,  190t5,  and 
on  November  20,  1905,  and  before  the  trial  of  the  case,  the 
plaintiff  in  writing  offered  to  allow  judgment  to  be  taken 
against  him  for  the  return  of  one  hundred  and  eighty-two 
iambs  and  one  ram,  being  a  part  of  the  property  in  dispute, 
which  lambs  and  ram  were  admitted  by  plaintiff  to  be  the 
property  of  said  Barber  and  included  in  the  mortgages  men- 
tioned in  defendants'  cross-complaint,  and  in  said  offer  it  is 
stated  that  ''in  case  a  return  of  said  property  cannot  be  had, 
the  said  plaintiff  hereby  offers  to  allow  judgment  to  be  taken 
against  him  herein  for  the  sum  of  $460,  the  value  of  said 
property,  together  with  legal  interest  thereon  from  the  sev- 
enteenth day  of  February,  1905,  and  defendants'  costs  ex- 
pended herein  to  date."  The  cause  was  tried  by  the  court 
with  a  jury,  and  the  following  verdict  was  returned:  "We, 
the  jury,  sworn  to  try  the  above-entitled  cause,  find  as  fol- 
lows :  We  find  that  the  defendants,  above  named,  are  en- 
titled to  a  return  to  them  of  the  possession  of  the  following 
sheep  described  in  the  amended  complaint,  and  of  present 
ages  and  as  follows:  One  hundred  and  eighty-two  (182)  one 
year  old  stock  sheep  and  one  ram,  or  in  lieu  thereof  ($551) 
five  hundred  and  fifty-one  dollars.  All  of  said  sheep  bear- 
ing wool  brand,  thus: ,  and  being  in  the  possession 

of  the  plaintiff.  And  we  further  find  the  value  of  each  class 
of  said  sheep,  per  head,  to  be  as  follows:  ....  And  we 
further  find  that  by  reason  of  the  plaintiff's  acts  in  taking 
the  sheep  from  the  possession  of  the  defendants,  in  this  ac- 
tion, and  detaining  said  sheep,  including  the  taking  and  ap- 
propriating to  the  plaintiff's  own  use,  of  M.  M.  Barber's 
interest  in  the  lambs  and  wool  thereof  covered  by  the  de- 
fendants' mortgages,  the  defendants  have  been  damaged  in 
the  sum  of  sixty-two  and  1-100  dollars."    Judgment  was 
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entered  thereon  in  favor  of  the  defendants  for  one  hundred 
and  eighty-two  one  year  old  stock  sheep  and  one  ram  or  **in 
lieu  thereof  ($551)  five  hundred  and  fifty-one  dollars,"  and 
for  $62.01  damages  and  costs  and  disbursements  amounting 
to  the  sum  of  $106.50.  Thereafter  a  motion  was  made  by  the 
appellant  to  tax  the  costs.  Said  motion  was  heard  and  de- 
termined by  the  trial  court.  This  appeal  was  taken  from 
the  judgment  and  from  the  order  made  after  judgment  tax- 
ing the  costs.  Counsel  for  respondent  moved  to  dismiss  the 
appeal  from  said. order  on  the  ground  that  it  was  not  taken 
in  time.  The  judgment  was  entered  December  6,  1905,  and 
the  appeal  was  perfected  June  19,  1906.  Under  the  provi- 
sions of  subdivision  3  of  section  4807,  Revised  Statutes,  an 
appeal' from  a  special  order  made  after  final  judgment  must 
be  taken  within  sixty  da3rB  after  the  judgment  is  made  and 
entered  on  the  minutes  of  the  court  and  filed  with  the  clerk. 
As  the  appeal  from  said  order  taxing  costs  was  not  taken 
until  more  than  six  months  after  said  order  was  made  and 
entered,  it  must  be  dismissed  on  the  ground  that  it  was  not 
taken  within  the  time  provided  by  law. 

The  transcript  contains  a  bill  of  exceptions  prepared  on  the 
question  of  taxing  the  costs;  in  fact,  it  is  a  record  presenting 
to  this  court  the  question  of  taxing  the  costs.  The  appeal 
from  the  said  order  taxing  the  costs  having  not  been  taken 
in  time  and  that  appeal  dismissed,  counsel  for  respondent 
now  moves  to  strike  out  said  bill  of  exceptions,  which  motion 
is  sustained  as  it  has  no  place  in  the  transcript  after  the  dis- 
missal of  the  appeal  from  the  order  taxing  the  costs.  This 
leaves  the  appeal  from  the  judgment  to  be  disposed  of. 

It  appears  from  the  record  in  this  case  that  one  M.  M. 
Barber  had  in  his  possession  the  sheep  referred  to  in  the 
complaint,  and  while  so  in  his  possession  he  gave  the  defend- 
ants a  mortgage  on  them  to  secure  the  payment  of  borrowed 
money,  and  for  better  security  gave  the  defendants  posses- 
sion of  such  sheep,  and  they  were  in  the  possession  of  the 
defendants  at  the  time  this  action  was  brought.  As  above 
stated,  the  sheep  were  taken  from  the  possession  of  the  de- 
fendants and  placed  in  the  possession  of  the  plaintiff.     They 
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SO  remained  in  plaintiff's  possession  up  to  the  time  of  the 
trial.  A  few  days  before  the  trial,  which  was  about  six 
months  after  the  sheep  were  so  taken  by  the  plaintiff  from 
the  possession  of  the  defendants,  the  plaintiff  admitted  in 
writing  that  he  had  no  title  or  claim  upon  ''182  lambs"  and 
one  ram  which  he  had  taken  from  defendants,  and  offered 
to  permit  judgment  to  be  taken  against  him  for  the  posses- 
sion of  said  one  hundred  and  eighty-two  lambs  and  one  ram, 
and  in  case  a  return  could  not  be  had,  judgment  or  the  value 
of  sach  sheep,  $460,  which  offer  was  not  accepted  by  the  de- 
fendants. The  plaintiff  testified  upon  the  trial  that  one 
hundred  and  eighty-two  sheep  and  one  ram  belonged  to  the 
said  Barber.  From  the  whole  record  it  appears  that  after 
that  offer  the  case  was  tried  upon  the  theory  of  determining 
how  many  of  said  sheep  the  defendants  were  entitled  to  the 
possession  of,  and  not  as  to  how  many  of  them  plaintiff  was 
entitled  to  possession  of,  and  the  verdict  of  the  jury  was 
along  that  line.  All  of  the  said  seventeen  hundred  and  eight 
sheep  were  in  the  possession  of  the  plaintiff,  but  the  jury 
found  directly  that  one  hundred  and  eighty-three  of  them 
belonged  to  Barber,  and  that  defendants  were  entitled  to  the 
possession  thereof,  or  to  their  value,  and  damage  for  their 
detention.  It  nowhere  appears  that  counsel  for  plaintiff 
insisted  on  the  determination  of  the  fact  of  how  many  sheep 
he  was  entitled  to  possession  of,  as  he  already  had  possession 
of  all  of  them.  The  court  evidently,  in  its  instructions  to 
the  jury,  adopted  the  theory  of  the  plaintiff,  and  gave  the 
instruction  asked  for  by  the  plaintiff  upon  the  point  under 
consideration,  namely:  **The  court  further  charges  the  jury, 
as  a  matter  of  law,  that  if  you  find  from  the  evidence  that 
the  defendants  are  entitled  to  a  return  of  any  of  the  sheep 
mentioned  in  the  complaint  herein,  that  you  must  state  the 
number  in  your  verdict,  and  find  the  value  thereof,  on  Feb* 
ruary  27,  1905."  The  jury  thereupon  found  that  the  de- 
fendants were  entitled  to  a  return  of  one  hundred  and  eighty- 
three  head  of  sheep,  and  that  their  value  was  $551,  and  that 
the  damages  sustained  amounted  to  $62.0L 
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It  is  contended  by  counsel  for  the  appellant  that  the  jury 
did  not  determine  the  right  to  the  possession  of  the  fifteen 
hundred  and  twenty-five  sheep  which  the  plaintiff  had  still 
remaining  in  his  possession  after  deducting  the  one  hundred 
and  eighty-three  head.  As  plaintiff  was  in  possession  of  said 
sheep,  it  was  not  absolutely  necessary  for  the  jury  to  find 
that  he  was  entitled  to  possession  of  them,  although  it  would 
have  been  proper  for  them  to  have  done  so.  They  found 
that  defendants  were  entitled  to  the  possession  of  one  hun- 
dred and  eighty-three  head  of  said  sheep,  and  inferentially 
that  the  plaintiff  was  entitled  to  the  remaining  fifteen  hun- 
dred and  twenty-five.  The  general  rule  is  that  the  verdict 
may  be  sustained,  even  though  it  is  imperfect,  if  its  inten- 
tion is  clear,  and  certainly  the  transcript  leaves  no  doubt  as 
to  what  the  jury  intended  as  a  verdict  in  this  case.  (Cob- 
bey  on  Replevin,  sec.  1052  et  seq. ;  Blackfoot  Stock  Co.  v. 
Delamue,  3  Idaho,  291,  29  Pac.  97;  Johnson  v.  Fraser,  2 
Idaho,  408,  18  Pac.  48.)  The  verdict  is  sufficient  and  the 
appellant  did  not  make  any  proper  objections  to  the  verdict 
upon  this  point.  (See  Johnson  v.  Fraser,  supra.)  Section 
4453,  Revised  Statutes,  provides  what  kind  of  a  judgment 
may  be  entered  in  an  action  of  this  character;  this  section 
is  as  follows:  **In  an  action  to  recover  the  possession  of  per- 
sonal property,  judgment  for  the  plaintiff  may  be  for  the 
possession  or  the  value  thereof  in  case  a  delivery  cannot 
be  had,  and  damages  for  the  detention.  If  the  property  has 
been  delivered  to  the  plaintiff  and  the  defendant  claim  a 
return  thereof,  judgment  for  the  defendant  may  be  for  a 
return  of  the  property,  or  the  value  thereof,  in  case  a  return 
cannot  be  had,  and  damages  for  taking  and  withholding  the 
same.'*  Said  section  provides  what  kind  of  a  judgment  may 
be  entered  in  case  a  delivery  of  the  property  cannot  be  had, 
and  if  the  property  has  been  delivered,  as  in  the  case  at 
bar,  and  the  defendant  claims  a  return  thereof,  as  the  de- 
fendants do  in  this  case,  judgment  may  be  for  the  defendant 
for  the  return  of  the  property  or  the  value  thereof  in  case 
a  return  cannot  be  had,  and  damages  for  withholding  the 
same.     The  property  having  been  placed  in  the  possession 
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of  the  plaintiff  and  the  defendants  claimed  a  return  thereof, 
it  was  proper  for  the  jury  to  determine  what  number  of  said 
sheep  should  be  returned  to  the  defendants,  or  the  value  in 
case  a  return  could  not  be  had;  also  for  damages  for  taking 
and  withholding  the  same.  It  would  seem,  where  the  prop- 
erty has  been  delivered  to  the  plaintiff  and  the  plaintiff  has 
po8«ession  thereof,  nothing  would  be  accomplished  by  render- 
ing  judgment  against  the  defendant  requiring  him  to  re- 
turn to  the  plaintiff  the  property  which  he  has  not  but  which 
the  plaintiff  has,  or  to  pay  the  plaintiff  the  value  thereof. 
The  value  of  the  thing  claimed  is  only  to  be  paid  when  de- 
livery cannot  be  made. 

Under  the  facts  of  the  case  at  bar  it  would  have  been 
proper  for  the  jury  to  have  determined  the  number  of  sheep 
to  the  possession  of  which  the  plaintiff  was  entitled ;  also  the 
number  to  which  the  defendants  were  entitled,  their  value 
and  the  damages  sustained  by  them  by  reason  of  the  tak- 
ing of  said  sheep  by  plaintiff,  but  it  was  not  absolutely  nec- 
essary for  the  jury  to  find  the  number  of  sheep  the  plaintiff 
was  entitled  to  receive  possession  of,  after  they  had  found 
the  exact  number  of  said  sheep  to  which  the  defendants  were 
entitled.  The  right  to  the  possession  of  said  seventeen  hun- 
dred and  eight  sheep  was  in  issue,  each  party  claiming  all 
of  them  and  the  plaintiff  being  in  possession.  The  jury  by 
finding  that  the  defendants  were  entitled  to  one  hundred 
and  eighty-three  head  of  them,  inferentially  at  least,  found 
that  the  plaintiff  was  entitled  to  the  remainder. 

Counsel  for  appellant  insists  that  as  plaintiff  retained 
possession  of  the  greater  number  of  sheep,  the  costs  should 
be  divided,  as  the  defendants  had  only  recovered  about  what 
they  had  offered  to  let  them  take  judgment  for.  Plaintiff 
offered  to  permit  judgment  in  favor  of  the  defendants;  he 
offered  to  let  defendants  take  judgment  against  him  for  costs 
accruing  to  November  20,  1905,  the  date  of  said  offer,  and 
offered  to  let  them  take  judgment  for  one  hundred  and 
eighty-two  lambs  and  one  ram  or  for  $460,  the  value  of  said 
lambs  and  ram;  ** together  with  legal  interest  thereon  from 
the  seventeenth  day  of  February,  1905,  and  defendants'  costs 
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expended  herein  to  date."  The  judgment  recovered  was 
more  favorable  to  defendants  than  that  offered  by  the  plain- 
tiff. As  I  view  ity  the  taxing  of  the  costs  in  such  a  case 
as  the  one  at  bar,  where  both  parties  have  gained  a  part  of 
their  contention,  is  largely  in  the  discretion  of  the  court, 
and  as  the  trial  court  has  passed  upon  the  question  of  costs, 
this  court  will  not  disturb  the  order  taxing  costs. 

"We  have  examined  carefully  all  the  matters  set  forth  in 
this  appeal,  and  as  we  find  no  sufBcient  error  in  the  record 
to  warrant  a  reversal  of  the  judgment,  the  judgment  of  the 
trial  court  is  therefore  affirmed. 

Stewart,  J.,  sat  at  the  hearing  but  took  no  part  in  the  de- 
cision. 

• 

AILSHIE,  C.  J.,  Concurring. — I  agree  with  my  associate 
in  affirmance  of  the  judgment  in  this  case^  and  base  my  con- 
currence upon  the  peculiar  state  of  facts  disclosed  by  the 
record  herein.  Were  it  not  for  the  action  and  conduct  of 
the  plaintiff  in  this  case  to  the  extent  that  I  deem  he  waii^d 
his  right  to  insist  upon  an  affirmative  judgment  in  his  favor, 
I  should  hold  that  it  was  error  not  to  require  a  verdict  de- 
termining the  right  of  possession  of  all  the  animals  in  ques- 
tion. It  was  the  plaintiff's  action.  He  was  forced  to  the 
necessity  of  commencing  an  action  to  determine  his  right  of 
possession  of  these  animals.  The  fact  that  after  he  com- 
menced his  action  he  placed  claim  and  delivery  papers  in  the 
hands  of  the  sheriff  and  obtained  the  possession  of  the  prop- 
erty, did  not  adjudicate  his  right  to  the  possession,  and  he 
was  entitled,  if  he  claimed  it,  to  have  a  verdict  and  decree 
determining  the  right  of  possession  to  all  the  animals  men- 
tioned and  described  in  his  complaint.  In  this  case,  how- 
ever, as  said  by  my  associate,  the  plaintiff  and  defendants 
seem  to  have  proceeded  from  the  very  first  of  the  trial  upon 
the  theory  that  plaintiff  had  all  the  animals,  and  that  the 
only  matter  to  be  determined  was  how  many  of  them  the 
defendant  was  entitled  to  have  returned.  Having  proceeded 
upon  the  trial  on  this  theory  and  made  no  objection  at  any 
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time  nntil  the  ease  is  brought  here  on  appeal,  and  not  hav- 
ing requested  the  court  to  require  a  verdict  covering  all  the 
animals  in  controversy,  the  plaintiff  cannot  be  heard  to  com- 
plain for  the  first  time  in  this  court  of  the  failure  to  require 
a  verdict  and  enter  a  judgment  covering  the  fifteen  hundred 
and  twenty-five  head  still  retained  in  his  possession. 

For  the  reasons  above  assigned  by  me,  I  think  the  judg- 
ment as  to  costs  must  likewise  be  afiirmed.  The  plaintiff 
served  upon  the  defendants  a  written  offer  to  allow  the  de- 
fendants to  take  judgment  against  him  for  the  possession 
of  a  certain  number  of  animals  and  for  all  costs  accrued  up 
to  that  time.  He  proceeded  thenceforth  upon  the  theory  that 
if  the  defendants  obtained  any  judgment,  they  would  be 
entitled  to  recover  all  their  costs.  Having  taken  that  view 
fai  the  lower  court,  and  having  submitted  his  offer  on  the 
theory  that  defendants  would  be  entitled  to  recover  their 
costs,  he  cannot  be  heard  to  complain  for  the  first  time  in  this 
court  on  account  of  the  trial  court  rendering  judgment 
against  him  for  costs  after  a  verdict  was  rendered  in  favor 
of  the  defendants.  Were  it  not  for  this  state  of  facts,  I 
should  hold  that  under  section  4901,  Revised  Statutes,  the 
plaintiff  would  have  been  entitled  to  his  costs.  I  therefore 
concur  in  the  conclusion  reached  by  Mr.  Justice  Sullivan. 


(Januaiy  24,  1907.) 

W.  J.  SHERBURNE  et  al.,  Respondents,  v.  BOARD  OF 

DENTAL  EXAMINERS,  AppeUant. 

[88  Pftc.  762.] 

Bmxsibatioh   or  Dental   Practitionebs — ^Powers    and   Duties    or 
Board  or  Dental  Examiners. 

1.  Under  the  provisions  of  sections  1  and  4  of  the  dental  law  of 
1899  (Sess.  Laws  1899,  p.  887),  every  person  was  entitled  to  regis- 
tration and  a  certificate  authorizing  him  to  continue  in  the  practice, 
who  was  engaged  in  the  practice  of  dentistry  within  this  state  on 
the  date  when  the  law  went  into  effect,  upon  filing  with  the  board 
an  affidavit  showing  such  fact. 
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2.  Filing  the  affidaTit  required  by  section  4  of  the  dental  law  is 
not  sufficient  to  entitle  the  applicant  to  registration  if  he  was  not 
in  fact  engaged  in  the  practice  of  dentistry  within  the  state  at  the 
time  the  law  went  into  effect. 

3.  The  board  of  dental  examiners  has  the  power  and  authority  to 
make  investigation  and  ascertain  whether  an  applicant  for  registra- 
tion was  in  fact  engaged  in  the  practice  of  his  profession  in  this 
state  at  the  time  the  dental  law  went  into  effect,  and  if  they  find 
that  he  was  not,  it  becomes  their  duty  to  refuse  to  register  such 
applicant. 

4.  Id. — The  ascertainment  of  such  fact  is  more  in  the  nature  of 
determining  a  jurisdictional  fact  than  that  of  deterniining  the  quali- 
fications of  the  applicant,  and  involves  no  peculiar  or  professional 
learning  or  knowledge. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.    Hon.  Geo.  H.  Stewart,  Judge. 

Respondents  commenced  an  action  to  secure  a  writ  of  man- 
date to  compel  the  board  of  dental  examiners  to  register 
them  and  issue  certificates  to  that  effect,  entitling  them  to 
practice  dentistry  within  this  state.  From  a  judgment  and 
order  in.  favor  of  the  applicants  the  board  appealed.  Be- 
versed. 

J.  J.  Quheen,  Attorney  General,  and  Frank  Martin,  for 
Appellant. 

It  seems  absurd  and  in  violation  of  all  ideas  of  law  and 
justice  that  a  man  may  gain  any  right  by  fraud  or  by  mak- 
ing a  false  affidavit,  or  that  a  public  board,  whose  duty  it  is 
to  act  under  the  law,  does  not  necessarily  have  the  power, 
by  implication,  to  ascertain  whether  or  not  it  is  being  im- 
posed upon  by  an  applicant. 

It  must  be  admitted  that,  if  the  state  board  of  dental  ex- 
aminers had  the  power  to  investigate  this  matter,  then  its 
answer  states  facts  sufficient  to  constitute  a  defense,  and  that 
the  action  of  the  district  court  in  sustaining  plaintiff's  de- 
murrer to  the  answer  was  erroneous,  and  should  be  reversed. 
We  have  been  unable  to  find  any  case  where  this  identical 
question  has  been  passed  upon  by  the  courts,  but  questions 
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similar  in  principle  have  frequently  been  before  the  courts 
for  decision.  (People  v.  Dental  Examiners,  110  111.  180; 
State  ex  rel.  Williams  v.  Board  of  Medical  Examiners,  93 
Tenn.  619,  27  S.  W.  1019;  Barmore  v.  State  Board  of  Med- 
ical Examiners,  21  Or.  301,  28  Pac.  8.) 

"A  physician  whose  residence  and  principal  place  of  busi- 
ness is  in  another  state,  but  who  visits  cities  in  this  state  and 
others,  at  stated  intervals,  in  the  practice  of  a  specialty, 
treating  patients  in  his  room  in  a  hotel,  is  not  entitled  to 
register  as  a  practitioner."  (Evans  v.  State  Board  of 
Health,  19  R.  I.  312,  33  Atl.  878.) 

Respondents  in  their  petition  show  that  in  1903  and  1904 
they  made  applications  to  the  board  for  registration,  but 
as  the  time  had  expired  under  which,  by  the  provisions  of 
the  act,  they  could  register,  these  applications  would  be  of 
no  avail.  (Battles  v.  Board  of  Registration  in  Dentistry, 
16  R.  I.  372,  17  Atl.  131.) 

A.  A.  Fraser,  for  Respondents. 

If  the  statute  was  silent  upon  the  question  in  what  manner 
the  applicant  should  show  that  he  was  engaged  in  the  prac- 
tice of  dentistry  at  the  date  the  act  took  effect,  then,  by 
implication,  the  court  might  very  properly  say  that  that 
question  was  left  to  the  state  dental  board  to  be  decided  by 
them  on  such  evidence  as  would  be  satisfactory;  but  the 
statute  in  this  case  expressly  provides  that  this  fact  shall 
be  shown  by  the  sworn  statement  of  the  applicant;  hence 
the  matter  is  not  left  to  the  discretion  of  the  board. 

The  rule  in  cases  of  this  kind  is  stated  in  the  case  of  Van 
Vleck  V.  Board  of  Dental  Examiners  of  California  (Cal.), 
48  Pac.  223,  44  L.  R.  A.  635. 

The  language  of  our  statute  is  mandatory.  After  filing 
the  required  statement,  the  statute  then  says  that  the  ap- 
plicant shall  receive  a  certificate,  etc.  Where  a  statute  re- 
quires certain  things  to  be  proven  in  a  method  provided  by 
statute,  and  the  statute  has  been  complied  with,  then  and  in 
that  event  the  functions  of  the  board  are  ministerial  only, 
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and  no  discretion  is  vested  in  it.    This  is  a  fundamental 
principle,  and  no  case  can  be  found  to  the  contrary. 

AILSHIE,  C.  J. — ^The  respondents  commenced  this  action 
in  the  district  -court  to  secure  a  writ  of  mandate  compelling 
the  dental  board  of  examiners  to  register  the  respondents 
and  issue  to  them  certificates  entitling  them  to  practice  den- 
tistry within  this  state.  The  board  answered  the  complaint 
and  the  plaintiffs  demurred  to  the  answer,  and  the  demurrer 
was  sustained  and  the  peremptory  writ  was  thereupon  is- 
sued. This  appeal  is  from  the  judgment  and  order.  The 
application  for  registration  was  made  under  the  provisions 
of  the  act  of  February  16,  1899  (Sess.  Laws  1899,  p.  387), 
entitled  **An  act  to  insure  the  better  qualification  of  prac- 
titioners of  dental  surgery,  and  to  regulate  the  practice  of 
dentistry  in  the  state  of  Idaho."  Section  1  of  this  act  pro- 
vides: **It  shall  be  unlawful  for  any  person  who  is  not  at 
the  time  of  the  passage  of  this  act  engaged  in  the  practice 
of  dentistry  in  this  state,  to  commence  such  practice  unless 
he  or  she  shall  have  obtained  a  certificate  as  hereinafter  pro- 
vided." Section  2  provides  for  a  board  of  examiners  **  whose 
duty  it  shall  be  to  carry  out  the  purposes  and  enforce  the 
provisions  of  this  act."  Section  4  of  the  act  provides  as 
follows:  ** Within  three  months  after  the  time  this  act  takes 
effect,  it  shall  be  the  duty  of  every  person  who  is  now  en- 
gaged in  the  practice  of  dentistry  in  this  state  to  cause  his 
or  her  name  and  residence  or  place  of  business  to  be  regis- 
tered with  the  said  board  of  examiners,  who  shall  keep  a 
book  for  that  purpose.  The  statement  of  every  such  person 
shall  be  verified  under  oath  before  a  notary  public  or  jus- 
tice of  the  peace.  Every  person  who  shall  so  register  with 
said  board  as  a  practitioner  of  dentistry,  shall  receive  a  cer- 
tificate to  that  effect,  and  may  continue  to  practice  as  such 
without  incurring  any  of  the  liabilities  or  penalties  pro- 
vided in  this  act,  and  shall  pay  to  the  board  of  examiners 
for  each  registration  the  fee  of  two  dollars,"  etc.  The  act 
contained  an  emergency  clause,  and  accordingly  went  into 
effect  on  the  sixteenth  day  of  February  1899.    PlaintiflEs  al- 
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lege  that  they  came  into  the  state  of  Idaho  on  the  eighth 
day  of  February,  1899,  and  thereupon  opened  a  dental,  office - 
at  the  city  of  Idaho  Falls,  and  that  on  the  sixteenth  day  of 
February  they  made  application  under  oath  in  accordance 
with  the  proTisions  of  section  4  of  the  act  of  registration, 
for  the  issuance  of  certi^cates  to  them  entitling  them  to  prac- 
tice within  the  state,  and  that  they  thereafter  filed  such  ap- 
plication with  the  board  and  that  the  board  refused  to  reg- 
ister them  or  to  issue  to  them  certificates.  The  board  an- 
swered denying  that  the  plaintiffs  were  practicing  dentistry 
within  this  state  on  February  16,  1899,  the  date  on  which 
the  act  went  into  effect,  or  that  they  had  been  doing  so  prior 
to  that  date.  The  board  admits  that  the  applicants  filed 
the  oath  and  application  required  by  law.  As  a  further  and 
separate  defense  the  board  alleged  that  after  receiving  the 
affidavits  and  applications  of  the  petitioners  they  made  an 
investigation  and  examined  witnesses  to  ascertain  whether 
the  applicants  were  in  fact  engaged  in  the  practice  within 
the  state  of  Idaho  at  the  time  the  dental  law  went  into  effect, 
and  that  from  their  investigation  and  examinations  they 
ascertained  that  they  were  not  engaged  in  the  practice  of 
their  profession  in  this  state  at  such  time.  It  is  further  al- 
leged that  the  petitioners  by  arrangement  ^'with  one  Edward 
Beaudette,  who  was  in  Boise  City  prior  to  the  sixteenth  day 
of  February,  1899,  the  plaintiffs^  who  were  then  actually 
practicing  their  profession  in  the  town  of  Anaconda,  state 
of  Montana,  were  notified  by  the  said  Beaudette  that  the 
governor  of  the  state  of  Idaho  would  sign  and  approve  said 
law  on  or  about  the  said  sixteenth  day  of  February,  1899, 
and  that  upon  receiving  said  information  previously  ar- 
ranged for,  the  plaintiffs  came  to  the  town  of  Idaho  Falls 
in  the  state  of  Idaho,  in  attempting  to  make  it  appear  that 
they  were  actually  residing  in  the  state  on  that  date.  That 
while  in  Idaho  Falls  on  said  sixteenth  day  of  February, 
1899,  the  said  plaintiffs  were  informed  that  the  governor  of 
Idaho  had  approved  said  law,  that  they  immediately  ex- 
ecuted their  said  afBdavits  set  out  in  the  petition  of  the  plain- 
tiffs herein,  and  on  the  same  day  left  the  state,  returning  to 
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Anaconda,  Montana,  and  resumed  the  practice  of  their  pro- 
fession '  at  said  place,  and  from  that  place  on  the  twenty- 
seventh  of  April  1899,  mailed  to  the  secretary  of  said  state 
dental  board  of  examiners  the  said  affidavits  set  out  in  plain- 
tiffs' petition  herein,  and  defendants  state  upon  information 
and  belief  that  the  said  plaintiffs  never  returned  to  the  state 
of  Idaho  until  in  the  summer  of  1903."  The  trial  court  held 
that  these  facts  did  not  constitute  any  defense  to  the  plain- 
tiffs' action,  and  accordingly  sustained  a  demurrer  to  the 
answer. 

Under  the  dental  law  every  person  who  was  actually  en- 
gaged in  the  practice  of  dentistry  within  this  state  at  the 
time  the  same  went  into  effect  was  entitled  to  be  registered 
and  receive  a  certificate  to  that  effect  upon  furnishing  the 
board  a  written  statement  verified  by  his  oath  showing  that 
he  was  in  fact  a  person  entitled  to  practice  under  the  pro- 
visions of  the  act.  All  other  persons  were  required  to  pass 
an  examination  as  provided  by  section  5  of  the  act.  In  the 
case  of  applicants  for  registration  who  were  practicing  in  the 
state  at  the  time  the  law  went  into  effect,  the  board  had  no 
duty  or  discretion  in  the  matter  of  determining  the  qualifi- 
cations of  the  applicant.  The  law  deemed  every  person  who 
was  at  the  time  so  engaged  qualified  to  continue  the  practice 
and  impliedly  authorized  him  to  do  so  on  furnishing  the  neces- 
sary proof  within  three  months  after  the  act  went  into  effect. 
Furnishing  the  affidavit,  however,  to  the  effect  that  an  ap- 
plicant was  entitled  to  registration  under  section  4,  supra, 
was  not  the  vital  and  decisive  fact  entitling  him  to  register. 
That  was  only  intended  as  written  evidence  of  the  actual 
existence  of  the  fact  it  purported  to  show.  The  vital  and 
essential  fact  which  was  necessary'  to  exist  was  that  the  ap- 
plicant should  have  been  **  engaged  in  the  practice  of  den- 
tistry in  this  state''  at  the  time  of  the  passage  of  the  act. 
If  he  was  not  in  fact  so  engaged,  an  affidavit  stating  that 
he  was  would  not  entitle  him  to  registration.  It  w^as  in- 
tended, however,  that  such  affidavit  should  constitute  suffi- 
cient evidence  of  the  fact  to  justify  the  board  in  registering 
him  and  issuing  a  certificate  to  that  effect.    While  the  board 


Digiti 


ized  by  Google 


Jan.  1907.]    Sherburne  v.  Board  of  Examiners.  Ill 

Opinion  of  the  Court — ^Ailshie,  C.  J. 
— ^ —  1 

was  not  in  so  many  words  given  the  power  to  make  investiga- 
tion and  ascertain  whether  or  not  the  affidavit  was  true  or 
fake,  nevertheless,  the  clear  purpose  and  intent  of  the  entire 
act  is  necessarily  an  implied  grant  of  such  authority.  The 
power  of  the  board  to  **  carry  out  the  purposes  and  enforce 
the  provisions"  of  the  act  and  the  clear  and  unmistakable 
purpose  of  the  act  to  prohibit  the  registration  of  anyone 
who  was  not  in  fact  engaged  in  the  practice  of  dentistry  at 
the  time  the  act  went  into  effect,  are  within  themselves  a 
clearly  implied  grant  of  authority  to  ascertain  the  real  ex- 
istence of  the  facts  entitling  the  applicant  to  register. 
(People  v.  Dental  Examiners,  110  111.  180 ;  State  v.  Board  of 
Eealth,  53  N.  J.  L.  594,  22  Atl.  226;  Waiiams  v.  Board  of 
Dental  Examiners,  93  Tenn.  619,  27  S.  W.  1019 ;  Evans  v. 
State  Board  of  Health,  19  E.  I.  312,  33  Atl.  878.)  The  law 
would  be  a  farce  in  that  respect  if  it  were  intended  to  make 
it  obligatory  on  the  board  to  register  every  person  who 
might  file  an  affidavit  stating  that  he  was  engaged  in  the 
practice  of  dentistry  on  the  sixteenth  day  of  February,  1899, 
if  they  knew  that  affidavit  was  untrue.  The. fact  entitling 
an  applicant  to  register  under  this  provision  of  the  law  is 
more  in  the  nature  of  a  jurisdictional  question  to  be  deter- 
mined by  the  board  before  registering  the  applicant  than 
one  of  a  quasi  judicial  discretion.  If  he  was  not  engaged  in 
the  practice  of  dentistry  at  the  time  of  the  passage  of  the 
act,  then  the  board  would  have  no  jurisdiction  or  authority 
to  register  him.  The  determination  of  this  fact  differs 
widely  from  the  determination  by  the  board  of  the  qualifi- 
cations of  an  applicant  who  takes  an  examination,  because 
in  the  latter  instance  the*  board  must  bring  to  bear  its  pro- 
fessional knowledge  and  exercise  professional  and  official 
discretion.  In  this  case  the  fact  to  be  determined  does  not 
require  any  professional  skill  or  knowledge,  and  might  as 
well  be  determined  by  any  other  board,  body  or  officer.  The 
petitioners  in  drawing  their  complaint  recognized  the  neces- 
sity of  pleading  and  proving  that  they  were  engaged  in  the 
practice  of  dentistry  within  the  state  on  the  sixteenth  day 
of  February,  1899,  and  they  accordingly  pleaded  such  fact, 
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and  they  also  pleaded  a  compliance  with  the  statute  in  fur- 
nishing the  board  evidence  showing  the  existence  of  the 
essential  facts.  When  the  board  denied  those  facts  and 
pleaded  a  contrary  state  of  facts,  an  issue  was  joined,  and 
unless  the  applicants  could  establish  in  a  legal  way  the 
existence  of  the  facts  pleaded,  they  were  not  entitled  to  a 
writ  directing  their  registration.  We  have  no  doubt  but  that 
the  answer  of  the  defendant  board  was  sufScient  to  form  an 
issue  on  the  material  and  vital  allegations  in  the  complaint, 
and  the  demurrer  should  have  been  overruled  and  the  facts 
at  issue  have  been  determined.  The  judgment  is  reversed 
and  the  cause  remanded,  with  directions  to  the  trial  court  to 
overrule  the  demurrer  to  the  defendants'  answer.  CiostB 
awarded  in  favor  of  the  appellant  board. 

Sullivan,  J.,  concurs. 


(Janiiary  25,  1907.) 

STATE,  Respondent,  v.  JAMES  O'BRIEN,  Appellant. 

[88  Pae.  425.] 

Gmminal  Law — Bight  to  Challengb  Jubt — ^Failubb  to  Adkonish 
JuBY — ^Presumption  of  Begulabity  of  Proceedings  of  Court  of 

BeCOBD — INSTBUCTIONS    BY    THE    COUBT — EXCEPTIONS    TO    INSTRUC- 
TIONS— ^Refusal  to  Give  Instructions. 

1.  Under  the  provisions  of  section  7826,  Bevised  Statutes,  the 
court,  or  some  one  under  its  direction,  is  required  to  instruct  the 
defendant  of  his  right  to  challenge  an  individual  juror,  and  that 
if  he  desires  to  do  so  he  must  exercise  the  right  before  the  juiy  is 
sworn,  but  the  fact  that  such  duty  was  performed  is  not  required 
to  be  shown  by  the  record  which  constitutes  the  judgment-roll  on 
appeal. 

2.  All  presumptions  are  in  favor  of  the  regularity  of  the  pro- 
ceedings of  a  court  of  record,  and  in  the  absence  of  any  showing 
to  establish  the  fact  as  to  whether  or  not  the  court  has  complied 
with  the  requirements  of  the  law  in  the  trial  of  a  ease,  the  pre- 
sumption is  that  it  has  so  complied. 
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3.  Tinder  the  proTifliona  of  section  7946,  Beyised  Statutes,  all 
written  charges  presented  and  requested  by  either  the  state  or  the 
defendant  are  deemed  excepted  to  as  a  matter  of  law,  and  such  ex- 
ceptions need  not  be  embodied  in  a  bill  of  exceptions  in  order  to 
have  them  reviewed  on  appeal. 

4.  Under  section  7940,  Revised  Statutes,  the  defendant  is  re- 
qaired  to  take  exceptions  to  anj  and  all  instructions  given  bj  the 
court  on  its  own  motion  which  he  deems  to  be  prejudicial  to  hira 
or  contrary  to  law,  and  in  order  to  have  such  exceptions  reviewe<l 
on  appeal  they  must  be  embodied  in  a  bill  of  exceptions. 

5.  On  a  prosecution  for  burglary,  where  the  defendant  was  con- 
victed of  bnrgkiry  in  the  first  degree,  and  the  evidence  is  not  before 
the  court,  the  court  will  not  presume  error,  because  of  the  failure  of 
the  court  to  define  larceny  in  the  instructions  to  the  jury. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Kootenai  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Defendant  was  convicted  of  the  crime  of  burglary  and 
sentenced  to  a  term  of  twelve  years  in  the  state  peniten- 
tiary.   Affirmed.    . 

Carl  A.  Davis,  for  Appellant 

Before  a  juror  is  called,  the  defendant  must  be  informed 
by  the  court,  or  under  its  direction,  that  if  he  intends  to 
challenge  an  individual  juror  he  must  do  so  before  the  jury 
is  sworn.  (Rev.  Stats.,  sec.  7826.)  The  failure  of  the  record 
to  show  that  defendant  was  acquainted  with  his  rights  under 
this  law,  since  it  appears  that  he  did  not  exercise  the  privilege 
of  challenging  any  of  the  juiymen,  indicates  that  he  was  ig- 
norant of  what  was  authorized  by  the  law  to  secure  an  im- 
partial and  unprejudiced  jury. 

The  definition  of  larceny  is  one  of  the  most  important 
elements  of  the  accurate  definition  of  burglary,  when  the 
charge  is  the  entering  of  a  railroad  car  with  the  intent  to 
commit  larceny  therein.  The  jury  should  be  instructed  as 
to  what  larceny  is  under  the  law  in  order  that  the  members 
may  be  properly  informed  as  to  when  burglary  based  on  an 
intent  to  conmiit  larceny  has  been  in  realiiy  committed. 

Instructions  to  the  jury  should  cover  fully  and  define  all 
offenses  included  in  the  main  offense  charged.  {Walton  v* 
Idaho,  VoL  13— nS 
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State,  29  Tex.  App.  163,  15  S.  W.  646;  State  v.  Tohe,  87 
Iowa,  33,  53  N.  W.  1088 ;  People  v,  Taylor,  36  Cal.  255,  267 ; 
People  V.  Ramirez,  13  Cal.  173.) 

J.  J.  Guheen,  Attorney  General,  and  Edwin  Snow,  for 
Respondent. 

At  folio  18  of  the  record  it  afSrmatively  appears  that  four 
jurors  were  peremptorily  challenged.  We  cannot  see,  there- 
fore, even  if  a  showing  were  made  that  the  court  disregarded 
its  duty,  that  the  defendant  was  prejudiced  in  any  particular. 
He  was  represented  by  counsel,  and  as  is  said  in  the  case  of 
People  V,  Elsworth,  92  Cal.  594,  28  Pac.  604:  *'The  appellant 
suffered  no  prejudice  from  neglect  of  the  court  to  inform 
him  of  his  right  to  challenge  jurors  as  provided  in  section 
1066  of  the  Penal  Code,  as  he  was  represented  by  counsel, 
imless  we  are  to  assume  that  his  counsel  was  incompetent." 

The  record  fails  to  show  that  an  exception  was  taken 
to  any  of  said  instructions  at  the  time  of  the  trial.  **  Where 
instructions  are  given  by  the  court  up&n  its  own  motion, 
they  must  be  excepted  to  before  the  verdict,  to  be  considered 
here.*'  (State  v.  0 'Donald,  4  Idaho,  343,  39  Pac.  556;  State 
V.  Hurst,  4  Idaho,  345,  39  Pac.  554;  People  v.  Biles,  2  Idaho, 
114,  6  Pac.  120.) 

The  next  reason  why  the  instructions  given  by  the  court 
of  its  own  motion  cannot  be  considered  here  is  that  they  are 
not  incorporated  in  a  bill  of  exceptions.  (People  v.  Will- 
iams, 2  Idaho,  366,  16  Pac.  552;  People  v.  Woods,  2  Idaho. 
364,  16  Pac.  551;  State  v.  Walter,  1  Idaho,  386;  State  v.  Wat- 
kins,  7  Idaho,  35,  59  Pac.  1106.) 

In  an  indictment  for  burglary  drawn  under  the  statute 
it  is  not  necessary  to  allege  the  value  of  the  property  in- 
tended to  be  stolen.  (People  v,  Stapleton,  2  Idaho,  47,  3  Pac. 
6.)  It  is,  therefore,  apparent  that  the  distinction  between 
grand  and  petit  larceny  has  no  place  in  an  instruction  on  a 
trial  for  burglary  because  it  is  entirely  immaterial  what 
was  the  value  of  the  property  with  respect  to  which  the  lar- 
ceny was  intended  to  be  committed.  (Tarver  v.  State^  95 
Ga.  222,  21  S.  E.  381.) 
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SULLIVAN,  J. — The  defendant  was.  convicted  of  the  crime 
of  burglary,  in  the  first  degree,  and  sentenced  to  serve  a 
tenn  of  twelve  years  in  the  state  penitentiary.  This  appeal 
is  from  the  judgment  alone.  None  of  the  evidence  given  on 
the  trial  is  contained  in  the  record  and  this  appeal  is  pre- 
sented on  questions  of  law  alone. 

The  first  error  assigned  is  that  the  appellant  was  not  given 
a  fair  and  impartial  trial,  for  the  reason  that  the  record 
failed  to  show  that  he  was  ever  informed  by  the  court  or  by 
anyone  under  the  direction  of  the  court  before  the  jury  was 
called,  or  at  any  time,  that  if  he  intended  to  challenge  an 
individual  juror  he  must  do  so  before  the  jury  was  sworn. 
This  assignment  is  based  on  the  fact  that  the  record  fails 
to  show  that  the  defendant  was  so  informed  of  his  rights. 
That  question  was  disposed  of  in  the  case  of  State  v,  Sut- 
ties  at  this  term  of  the  court.  (See  ante,  p.  88.)  It 
was  there  held  that  the  fact  that  the  defendant  was  informed 
of  his  rights  under  the  statute  is  not  required  to  be  shown 
by  the  record,  and  that  all  presumptions  are  in  favor  of  the 
regularity  of  the  proceedings  of  a  court  of  record. 

The  second  error  assigned  is  the  giving  of  instructions 
7,  9  and  11.  These  were  instructions  given  by  the  court  on 
its  own  motion,  and  no  exceptions  thereto  were  taken  and 
embodied  in  a  bill  of  exceptions,  and  for  that  reason  cannot 
be  reviewed  here.  This  court  held  in  State  v,  Suttles,  supra, 
that  it  was  obligatory  upon  the  defendant  to  except  to  any 
and  all  instructions  given  by  the  court  on  its  own  motion  at 
the  time  given,  and  if  he  failed  to  do  so,  he  was  deemed  to 
have  waived  any  objections  thereto,  and  that  in  case  such 
exceptions  were  relied  on  upon  appeal  they  must  be  settled 
and  saved  by  a  bill  of  exceptions.  As  that  was  not  done 
in  this  case  we  cannot  review  the  instructions  given  by  th^j 
court  on  its  own  motion. 

The  third  error  assigned  is  the  refusal  of  the  court  to  give 
the  instructions  asked  for  by  the  defendant.  Under  this 
assignment  counsel  for  appellant  contends  that  the  court 
erred  in  refusing  to  give  instruction  No.  3  requested  by  the 
defendant,  which  instruction  defines  larceny  in  the  language 
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of  the  statute.  By  Jbhe  mformation  the  defendant  was 
charged  with  the  crime  of  burglary,  and  that  crime  was  de- 
fined by  the  court  in  its  instructions  to  the  jury.  Under 
the  provisions  of  section  7886,  Revised  Statutes,  the  court  in 
charging  the  jury  must  state  to  them  all  matters  of  law  neces- 
sary for  their  information,  and  on  the  trial  of  a  defendant 
for  the  crime  of  burglary  there  might  be  a  necessity  for  de- 
fining the  crime  of  larceny  to  the  jury,  but  whether  it  was 
necessary  in  the  case  at  bar  for  the  court  to  so  charge  the 
jury  we  cannot  ascertain,  as  the  evidence  is  not  before  us, 
and  the  presumption  is  that  the  court  would  have  defined 
larceny  to  the  jury  if  the  evidence  in  the  case  showed  that 
it  was  necessary  to  do  so.  As  the  record  fails  to  show  the 
necessity  of  such  an  instruction,  we  cannot  say  that  the  court 
erred  in  refusing  to  give  it.  We  find  no  error  in  the  record 
and  the  judgment  is  af&rmed. 

Ailshie,  C.  J.,  concurs. 


(Pebrnary  1,  1907.) 
JOHN  MORRIS,  Respondent,  v.  JOHN  LEMP,  Appellant 

[88  Pac  701.] 

Extensions  of  lUcs  won  Psxpabino  Statements  and  Aftidavits  on 
Motion  fob  New  Trial — Order  of  Reference — Issues  Coverkd  bt 
Beport  of  Befereb — Error  in  Exclusion  of  Evidence. 

1.  Where  a  judge  of  one  judicial  district  ia  called  into  another 
district  for  the  purpose  of  trying  some  particular  or  specific  ease, 
such  judge,  for  the  purposes  of  that  case,  has  all  the  power  and  au- 
thority of  the  ''court"  within  and  for  such  judicial  district  or 
the  ''judge"  thereof,  and  maj  make  any  and  all  orders  proper  or 
necessary  in  granting  extensions  of  time  for  preparing  and  present- 
ing statements  and  bills  of  exceptions  or  filing  affldayits  on  motion 
for  a  new  trial. 

2.  Where  the  court  has  appointed  a  referee  for  the  purpose  of 
taking  testimony  and  "making  findings  of  fact  as. to  the  book  ac- 
count of  defendant,  and  reporting  the  same  to  the  eourt|"  and  after 
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the  referee's  report  and  upon  the  trial  of  the  case  defendant  offers 
to  prove  credits  to  which  he  is  entitled  that  were  not  contained  in 
the  books  submitted  to  the  referee  and  not  reported  upon,  it  is  error, 
for  the  eourt  to  reject  such  evidence. 

(SjUabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.  Hon.  Prank  J.  Smith,  Judge  of 
the  Seventh  Judicial  District,  presiding. 

Action  by  plaintiff  to  collect  balance  on  account.  Judg- 
ment in  favor  of  the  plaintiff  and  defendant  moved  for  a 
new  trial.  Motion  denied  and  defendant  appealed  from  the 
judgment  and  order  denying  his  motion.  Judgment  modi- 
fied. 

Morrison  &  Pence,  for  Appellant. 

Whatever  defects  may  be  in  the  notice  of  intention  to 
move  for  a  new  trial,  they  are  cured  by  the  recognition  of 
the  statement  by  suggestions  as  to  what  it  shall  contain. 
or  by  an  acquiescence  in  its  contents.  In  Montana,  the  only 
western  state  requiring  the  notice  of  intention  to  accom- 
pany the  record  on  appeal,  it  is  held  that  this  requirement 
is  waived  by  the  adverse  party  offering  an  amendment  to 
the  statement  proposed  without  objecting  to  the  want  of 
such  notice.  {Harrington  v.  Lynch,  21  Mont.  36,  52  Pac. 
642.) 

It  is  a  fundamental  principle  of  law  that  what  does  not 
prejudice  the  adverse  party  shall  be  disregarded.  Error 
must  be  harmful  and  prejudicial.  Immaterial,  harmless  er- 
ror is  no  ground  for  reversal  of  a  cause.  (Winkley  v.  Foye, 
33  N.  H.  171,  66  Am.  Dec.  715.) 

The  court  must  disregard  errors  or  defects  which  do  not 
affect  the  substantial  rights  of  the  parties.  (Rev.  Stats.. 
sec.  4231;  Normoyle  v.  Latah  Co.,  5  Idaho,  19,  46  Pac.  831; 
White  V.  Johnson,  10  Idaho,  438,  79  Pac.  455.) 

**  While  the  appellant  may  select  any  one  ground  given 
by  the  statute  and  rely  upon  it  alone,  he  certainly  is  not 
precluded  from  reljang  upon  two  or  more,  or  all  of  them  if, 
in  his  judgment,  the  necessity  of  his  case  requires  it.    And 
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if  he  sees  fit  to  rely  upon  one  ground  and  abandon  the 
others,  when  he  comes  to  file  his  motion  for  a  new  trial,  he 
can  then  elect  to  do  so.  To  notify  the  respondent  that  he 
intends  to  rely  upon  all  of  them  cannot  prejudice  his  rights 
in  any  manner  that  we  can  see."  (Spelling  on  New  Trial 
and  Appellate  Practice,  sees.  369,  461;  Hart  v.  Kimball,  72 
Cal.  283,  13  Pac.  852 ;  Duncan  v.  Times-Mirror,  120  Cal.  402, 
52  Pac.  652;  Hall  v.  Harris,  1  S.  Dak.  279,  36  Am.  St.  Rep. 
730,  46  N.  W.  931.) 

The  objection  that  the  wrong  judge  signed  the  various 
papers  is  not  tenable  under  our  statutes.  They  direct  that 
the  statement  shall  be  **  presented  to  the  judge  who  tried 
or  heard  the  case,"  and  declare  that  '*the  motion  for  a  new 
trial  may  be  brought  to  a  hearing  before  the  judge  who  tried 
or  heard  the  case  at  chambers,  or  in  open  court  in  any  county 
of  the  state."     (Rev.  Stats.,  4441,  4445.) 

The  language  of  the  statute  is  clearly  to  the  effect  that 
the  judge  who  tried  the  cause  may  retain  and  exercise  juris- 
diction up  to  and  through  the  hearing  of  the  motion  for 
a  new  trial.  This  is  comprehensive  of  any  order  affecting 
the  said  motion.  Jurisdiction  once  acquired  continues,  and 
jurisdiction  attaching,  the  judge  is  clothed  with  power  to 
make  his  orders  effective.  (Rev.  Stats.,  sec.  3925;  In  re 
Miller,  4  Idaho,  711,  43  Pac.  870.)  If  the  orders  were  im- 
properly made  by  the  judge,  the  correct  procedure  to  cure 
the  evil  was  by  writ  of  prohibition,  not  by  motion. 

Even  though  the  positive  instruction  of  the  order  referring 
the  case  to  the  referee  had  been  to  determine  all  accounts, 
yet  since  the  case  was  still  open  and  on  trial,  the  defendant 
had  a  right,  on  the  showing  made,  to  make  the  proof  of  this 
$95  payment.  The  defendant  alleges  certain  payment  in 
cash,  and  until  he  rested  his  case  he  had  a  right  to  make 
proof  of  that  payment.  No  possible  injury  could  follow 
to  the  other  side. 

Payment  of  the  $95  was  embraced  in  the  oral  testimony 
of  the  direct  payment  of  the  money  by  the  man  who  ac- 
tually paid  it,  and  whose  testimony  to  that  fact  was  not 
dependent  upon  any  book  of  account.    Under  any  theory 
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of  book  aecounts  or  any  construction  of  the  order  of  refer- 
ence, rejection  of  this  evidence  was  error.  Such  was  the 
best  possible  evidence  which,  if  available,  defendant  was  ob« 
ligated  under  the  rules  of  evidence  to  produce.  Counsel  and 
witness  expressly  stated  that  the  payment  was  independent 
of  and  extraneous  to  any  payment  which  had  been  proven 
before  the  referee. 

Davidson  &  Stoutemyer,  for  Respondent. 

On  account  of  the  failure  of  the  appellant  to  take  the 
steps  required  by  statute,  in  perfecting  an  appeal,  within 
the  time  and  in  the  manner  prescribed,  by  statute,  there 
was  no  issue  properly  before  the  district  court  on  motion  for 
a  new  trial,  and  there  is  none  properly  before  this  court  on 
appeal  The  part  of  the  notice  of  intention  under  considera- 
tion is  as  follows:  ''Said  motion  will  be  made  upon  afSdavits 
hereinafter  to  be  filed  and  served  upon  you ;  upon  the  records 
and  files  in  the  action ;  upon  the  minutes  of  the  court ;  upon 
a  biU  of  exceptions  and  upon  a  statement  of  the  case  here- 
inafter to  be  prepared ;  or  said  motion  will  be  made  upon  any, 
either  or  all  of  said  showings." 

It  is  an  alternative  notice,  a  disjunctive  notice,  an  un- 
certain notice  and  not  a  positive  notice  of  anything.  It 
does  not  inform  respondent  that  it  will  be  on  affidavits, 
nor  on  the  minutes  of  the  court,  nor  that  it  will  be 
on  any  other  one  of  the  statutory  showings;  neither  does 
it  inform  him  that  it  will  be  on  all  of  said  showings 
nor  upon  any  two  or  more  of  them.  The  absence  of  such  a 
specification  from  the  notice  of  intention  has  been  uniformly 
held  to  be  fatal.  {Hughes  v.  Alsip,  112  Cal.  587,  44  Pac. 
1027 ;  Spelling  on  New  Trial  and  Appellate  Practice,  sees.  368, 
369,  461;  Gamer  v.  Olenn,  8  Mont.  371,  20  Pac.  654;  Hall  v. 
Harris,  1  S.  Dak.  279,  36  Am.  St.  Rep.  730,  46  N.  W.  931; 
EiU  V.  Beatty,  61  Cal.  292.) 

Disregard  of  the  statutory  requirements  is  not  aided  by 
designating  the  grounds  in  the  statement.  {Street  v.  Lemon 
M,  it  M,  Co.,  9  Nev.  251;  State  v.  Whaley,  16  Mont  574,  41 
Pac  852.) 
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The  code  provision  of  Montana  is  the  same  as  that  of 
California  and  Idaho.  Held,  that  where  the  notice  omitted 
to  state  on  what  the  motion  would  be  made,  an  appeal  from 
the  order  overraling  the  motion  would  be  dismissed  unless 
the  defect  had  been  waived  by  the  adverse  party.  (Oregg 
V.  Garrett,  13  Mont.  10,  31  Pac.  721.) 

The  right  to  hear  the  motion  for  a  new  trial  does  not 
necessarily  include  the  right  to  grant  an  extension  of  time, 
especially  when  there  is  an  express  provision  of  statute 
to  the  contrary.  Neither  does  jurisdiction  to  try  the  ease 
in  the  first  instance  necessarily  include  jurisdiction  to  grant 
an  extension  of  time  for  serving  a  statement.  (Rev.  Stats., 
sec.  4441,  subd.  3.) 

The  issue  is:  Was  the  item  of  $95  a  part  of  appellant's 
book  accounts  If  it  was,  the  appellant  was  obliged,  under 
the  order  of  reference  (to  which  he  consented  in  open  court), 
to  present  \fhatever  evidence  he  had  of  that  account  before 
the  referee,  to  whom  the  whole  account  was  referred. 

AILSHIE,  C.  J. — The  objections  made  by  respondent  to 
the  form  and  contents  of  the  notice  of  intention  to  move  for 
a  new  trial  and  the  motion  for  a  new  trial  are  highly  tech- 
nical, and  not  well  taken. 

It  seems  that  the  statement  and  affidavit  presented  by 
defendant  on  motion  for  a  new  trial  were  not  filed  and 
served  within  the  ten  day  period  prescribed  by  section  4441, 
Revised  Statutes.  On  the  other  hand,  the  defendant  pro- 
cured orders  from  the  judge  who  tried  the  case  granting 
extensions  of  time  as  authorized  and  allowed  under  section 
4441,  supra.  This  case  was  pending  in  the  district  court 
of  the  third  judicial  district,  but  on  the  request  of  the  judge 
of  that  district,  the  judge  of  the  seventh  district  heard  the 
ftase  at  Boise,  and  within  the  third  district.  Qounsel  for 
respondent  contends  that  under  the  statute  no  court  or  judge 
has  any  jurisdiction  to  make  an  order  extending  the  time 
for  preparing  statement  and  filing  affidavits  except  **the 
court  in  which  the  action  is  pending  or  a  judge  thereof." 
He  accordingly  insists  that  the  action  was  pending  in  the 
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district  court  of  the  third  judicial  district,  and  that  al- 
though the  judge  of  the  seventh  district  had  tried  the  case, 
that  no  extension  of  time  could  be  granted  by  him,  but  must 
have  been  granted,  if  at  all,  by  the  judge  of  the  third  dis- 
trict. This  contention  is  not  tenable.  For  the  purposes  of 
the  trial  and  determination  of  this  case,  and  of  all  inter- 
mediate and  ancillary  orders  necessary  to  the  complete  dii^ 
position  thereof,  the  case  was  pending  before  the  judge  of 
the  seventh  judicial  district,  who  had  been  called  in  to  try 
and  dispose  of  the  same,  and  it  was  competent,  and  indeed 
his  duty,  to  make  all  such  orders  as  were  requisite  and  neces* 
sary  for  that  determination.     (Rev.  Stats.,  sec.  3925.) 

This  action  was  commenced  by  the  plaintifF  to  recover  a 
balance  fpr  wages  claimed  for  services  rendered  defendant, 
running  through  a  number  of  years.    After  the  answer  was 
filed,  it  appeared  to  the  court  and  counsel  that  it  would  in- 
volve a  long  accounting  between  the  parties,  and  the  court 
accordingly  appointed  a  referee,   with  directions    that   he 
''make  findings  of  fact  as  to  the  book  accoimt  of  defendant 
and  report  the  same  to  the  court."    The  referee  examined 
the  defendant's  books  of  account  and  heard  the  testimony, 
and  reported  his  findings  in  accordance  with  the  order.    The 
court  thereafter  impaneled  a  jury  and  proceeded  to  the  trial 
of  the  case.    After  the  defendant  had  introduced  and  read 
in  evidence  the  referee's  findings  and  report,  he  offered  to 
prove  by  H.  F.  Lemp,  a  son  of  the  defendant,  that  he,  as 
defendant's  agent,  had  paid  plaintiff  the  sum  of  $95  in  cash, 
which  was  not  on  the  books  and  was  not  taken  into  con- 
sideration by  the  referee  or  presented  to  him.    On  cross- 
examination,  it  appeared  that  this  $95  payment  had  been 
entered  by  the  witness  in  the  cash-book  at  the  defendant's 
store.    After  considerable  questioning  by  respective  counsel 
and  the  court  as  to  the  nature  of  this  item,  and  as  to  whether 
or  not  it  had  been  entered  upon  the  books,  the  court  de- 
clined to  permit  evidence  of  this  payment  to  go  to  the  jury, 
on  the  grounds  that  it  was  an  item  that  should  have  been 
presented  to  the  referee.    Defendant  excepted  to  the  ruling 
of  the  court,  and  assigns  the  court's  action  as  error.    So  far 
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as  the  record  discloses,  it  is  quite  clear  that  this  item  was 
not  taken  into  consideration  by  the  referee  nor  reported  by 
him  in  his  findings.  Indeed,  it  is  shown  by  an  affidavit  made 
by  the  referee  and  presented  to  the  defendant  on  motion  for 
a  new  trial  that  this  item  was  in  fact  offered  in  evidence 
by  the  defendant  at  the  hearing  before  the  referee  and 
objected  to  by  plaintiff's  counsel  on  the  ground  that  it  was 
not  a  **book  account"  within  the  meaning  of  the  order  of 
reference,  and  was  not  contained  in  a  book  of  original  entry. 
We  doubt,  however,  if  this  affidavit  is  properly  before  us, 
and  its  contents  has,  therefore,  not  been  taken  into  con- 
sideration in  the  determining  of  this  appeal.  We  are  con- 
vinced that  the  court  erred  in  not  permitting  the  defendant 
to  present  his  evidence  as  to  this  $95  payment.  Since  the 
evidence  of  this  payment  was  excluded  by  the  trial  court, 
the  plaintiff  never  had  an  opportunity  to  rebut  the  same,  and 
of  course  we  are  not  informed  as  to  whether  or  not  the  de- 
fendant in  fact  should  have  such  a  credit.  The  plaintiff 
would  have  been  entitled  to  rebut  this  evidence  by  showing 
either  that  he  never  received  the  payment,  or,  if  he  did, 
that  it  was  in  payment  of  some  other  account  not  covered 
by  the  action;  or  any  other  proper  defense  that  he  might 
have  to  such  claim. 

In  view  of  the  evidence  as  it  appears  before  us  in  this 
case,  we  have  concluded  to  remand  the  cause,  with  direction 
to  the  trial  court  to  modify  the  judgment  by  reducing  it 
in  the  sum  of  $95 ;  provided,  the  plaintiff  files  a  written  con- 
sent thereto;  otherwise  to  grant  the  defendant  a  new  trial 
and  allow  the  proofs  to  be  introduced  on  both  sides  as  to 
this  credit  claimed  by  defendant.  Each  party  will  pay  his 
own  costs  incurred  on  this  appeal. 

Sullivan,  J.,  concurs. 
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(February  4,  1907.) 

GEO.  L.  COLE,  Appellant,  v.  J.  W.  FOX,  Respondent. 

[88  Pae.  561.] 

Motion  to  Disiass  Afpxal — Sebvigx  or  Notice  or  Appeal— Filing  or 
Undertaxino  on  Appeal. 

1.  Under  the  proyision  of  leetion  4808,  Beyised  Statutes,  unless 
a  proper  undertaking  is  filed  within  five  days  after  service  of  the 
notice  of  appeal,  or  a  deposit  of  money  be  made  with  the  clerk,  the 
appeal  is  ineffectual  for  any  purpose. 

2.  Under  the  provisions  of  our  statute,  certain  papers  may  be 
served  by  mail,  but  those  provisions  do  not  apply  to  the  filing  of 
undertakings  on  appeal. 

3.  It  is  not  sufficient  if  the  undertaking  is  forwarded  by  mail  to 
the  proi>er  clerk  within  five  days  after  serving  the  notice  of  appeal, 
but  the  undertaking  must  be  placed  in  the  hands  of  the  clerk  for 
filing  within  that  time.  (Brown  ▼.  Hanley,  3  Idaho,  219,  28  Pac. 
425,  approved.) 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Seventh  Judicial  Dis- 
trict for  Canyon  County.    Hon.  Frank  J.  Smith,  Judge. 

Action  to  recover  on  promissory  note.  Judgment  for  de- 
fendant. On  motion,  appeal  dismissed  on  the  ground  that 
appeal  bond  was  not  filed  within  five  days  after  the  service 
of  notice  of  appeal. 

G*.  W.  Lamson,  for  Appellant. 

Hawley,  Puckett  &  Hawley  and  Frank  Estabrook,  for  Ee- 
spondent. 

Counsel  file  no  briefs  on  motion  to  dismiss  appeal. 

SULLIVAN,  J. — ^This  is  a  motion  to  dismiss  the  appeal 
on  the  ground  that  the  undertaking  on  appeal  was  not  filed 
with  the  clerk  of  the  district  court  from  whence  this  appeal 
was  taken,  within  five  days  after  the  service  of  the  notice 
of  appeal,  as  provided  by  section  4808,  Revised  Statutes. 
Said  section  is  as  follows:  ''An  appeal  is  taken  by  filing  with 
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the  clerk  of  the  court  in  which  the  judgment  or  order  ap- 
pealed from  is  entered,  a  notice  stating  the  appeal  from 
the  same,  or  some  specific  part  thereof,  and  serving  a  similar 
notice  on  the  adverse  party,  or  his  attorney.  The  order  of 
service  is  immaterial,  but  the  appeal  is  ineffectual  for  any 
purpose,  unless  within  five  da3rs  after  service  of  the  notice 
of  appeal,  an  undertaking  be  filed,  or  a  deposit  of  money 
be  made  with  the  clerk,  as  hereinafter  provided,  or  the 
undertaking  be  waived  by  the  adverse  party  in  writing." 

The  transcript  shows  that  the  notice  of  appeal  was  served 
on  opposing  counsel  on  the  seventeenth  day  of  November, 
1906,  and  the  undertaking  on  appeal  was  filed  on  the  twenty- 
third  day  of  that  month,  six  days  after  the  notice  of  appeal 
was  served. 

It  appears  from  the  affidavit  of  the  attorney  for  appellant 
presented  on  this  motion  that  said  attorney  resides  at  the 
city  of  Nampa  in  Canyon  county,  and  that  the  county  seat 
of  said  county  is  Caldwell ;  that  on  the  twentieth  day  of  No- 
vember, 1906,  said  undertaking  was  duly  executed  and  for- 
warded to  the  clerk  of  the  trial  court  by  United  States  mail, 
postage  prepaid,  on  the  twenty-first  day  of  November. 

The  affidavit  of  the  clerk  of  said  court  is  presented  on  said 
motion,  and  it  appears  therefrom  that  on  several  occasions 
the  said  clerk  had  been  informed,  by  said  attorney,  that 
papers  mailed  at  Nampa  addressed  to  him,  the  derk,  at 
Caldwell  for  filing  were  delayed  in  the  mail  and  were  not 
filed  in  his  office  within  two  days  of  the  date  of  mailing 
from  Nampa;  that  in  some  instances  when  the  mail  reached 
his  office  late  in  the  afternoon,  it  was  not  opened  on  that 
day,  and  the  documents  received  by  him  for  filing  were  not 
filed  until  the  following  morning;  and  that  he  ia  not  able 
to  recall  any  particular  instance  of  the  filing  of  any  par- 
ticular paper,  but  that  the  undertaking  on  appeal  in  the 
above-entitled  action,  showing  the  filing  date  of  the  twenty- 
third  day  of  November,  1906,  might  have  reached  his  office 
on  the  twenty-second  day  of  November,  1906. 

It  will  be  observed  from  the  foregoing  that  it  does  not 
appear  that  said  undertaking  was  received  by  the  clerk  on 
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the  twenty-second  day  of  November.  The  presumption  is 
that  a  paper  for  filing  with  clerk  of  a  court  was  received 
on  the  day  the  filing  mark  indicates.  Of  coarse,  that  pre- 
sumption may  be  overcome  by  evidence,  but  we  do  not  think 
the  showing  in  this  case  overcomes  that  presumption.  Some 
authorities  have  been  cited  on  the  proposition  that  litigants 
ought  not  to  suffer  because  of  the  neglect  of  duty  by  court 
officers.  That  rule  is  well  established,  and  we  recognize  it 
in  its  full  force  and  effect,  but  this  case  does  not  fall  within 
that  rule,  as  it  is  not  shown  that  the  clerk  received  the  under- 
taking  on  the  22d  of  November. 

Under  the  provisions  of  our  statute,  certain  papers  may  be 
served  by  mail,  but  those  provisions  do  not  apply  to  the  filing 
of  undertakings  on  appeal.  The  provisions  of  section  4808, 
Revised  Statutes,  are  very  plain  and  mandatory  in  declaring 
that  the  appeal  is  ineffectual  for  any  purpose  unless  within 
five  days  after  service  of  the  notice  of  appeal  an  undertak- 
ing is  filed  with  the  clerk. 

If  a  litigant  desires  to  take  the  chances  of  sending  his 
undertaking  on  appeal  to  the  clerk  through  the  mail,  he,  of 
course,  may  do  so,  but  unless  such  undertaking  is  placed 
in  the  hands  of  the  ofBcer  for  filing  within  the  time  pre- 
scribed by  statute,  the  appeal  is  ineffectual  for  any  purpose, 
{Brovon  v.  Eanley,  3  Idaho,  219,  28  Pac,  425.) 

The  motion  must  be  sustained  and  the  appeal  dismissed 
and  it  is  so  ordered.  Costs  of  the  appeal  are  awarded  to  the 
wspondent 

Ailshie,  C.  J.,  concurs. 
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(February  7,  1907.) 

STATE  OP  IDAHO,  Respondent,  v.  IRA    BAIRD  et  al.. 

Appellants. 

[89  Pae.  298.] 

Action  on  Bail  Bond — Change  in  Bond  by  Ebasubb  and  Intkrlinra- 
TioN — Consent  op  Sureties — Conflict  in  Evidence — Material 
Issues — Findings  on — Mileage  or  Witnesses  Besiding  Out- 
side or  State. 

1.  Where  material  alterations  have  been  made  in  a  bail  bond, 
and  there  is  a  substantial  conflict  in  the  evidence  as  to  whether 
the  sureties  consented  to  such  alterations  and  changes,  the  finding 
of  the  trial  court  upon  that  issue  will  not  be  reversed  on  appeal. 

2.  Such  alterations  made  by  the  authority  or  with  the  consent  of 
the  sureties  must  be  accorded  the  same  effect  as  if  made  by  their 
own  hands,  and  such  alterations  do  not  avoid  the  bond. 

3.  Consent  to  alterations  may  be  proved  by  parol  evidence. 

4.  Held,  that  the  state  sufficiently  accounted  for  the  appearance 
or  alteration  of  said  bail  bond,  and  the  court  was  warranted  in 
admitting  said  bail  bond  in  evidence,  under  the  provisions  of  sec- 
tion 6030,  Bevised  Statutes. 

5.  Under  the  provisions  of  section  8108,  Bevised  Statutes,  which 
provides  for  the  acknowledgment  of  the  sureties  on  a  bail  bond 
before  the  court  or  magistrate,  it  was  not  intended  to  prohibit  the 
justification  of  the  sureties  before  a  notary  public  or  other  officer 
authorized  to  administer  oaths.  Under  these  provisions,  the  magis- 
trate may  refuse  to  approve  a  bond,  and  ought  to  do  so  if  he  has 
any  doubt  as  to  the  authenticity  of  the  acknowledgment  or  justica- 
tion;  but  in  case  he  approve  the  bond  so  acknowledged,  the  defend- 
ants cannot  take  advantage  of  that  fact  as  a  defense. 

6.  Where  the  court  fails  to  find  on  all  of  the  material  issues  made 
by  the  pleadings,  the  judgment  must  be  reversed,  unless  a  finding 
upon  such  issues  would  not  affect  the  judgment  entered. 

7.  The  party  in  whose  favor  a  judgment  is  rendered  is  entitled  to 
have  costs  taxed  for  mileage  of  material  witnesses  actually  and 
necessarily  traveled   within  the  state. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
trict for  Washington  County.    Hon.  Frank  J.  Smith,  Judge. 

Action  to  recover  on  bail  bond.    Judgment  in  favor  of  the 

state.    Reversed. 
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Kalph  P.  Qnarles,  L.  M.  Pritchard  and  L.  L.  Burtenshaw, 
for  Appellants. 

The  undertaking  in  the  bond  as  originally  executed  by 
the  three  sureties  was  for  the  default  or  miscarriage  of  an- 
other person,  Ira  Baird,  the  principal.  The  undertaking  or 
promise  was  in  writing  as  required  by  our  statutes  of  frauds. 
But,  being  in  writing,  its  subsequent  alterations  and  changes 
must  also  be  in  writing,  to  charge  the  sureties,  and  sub- 
scribed by  the  parties  to  be  charged.  The  alterations  were 
material,  made  the  instrument  different  from  what  it  was, 
and  avoided  it  entirely  as  against  the  appellants.  The  same 
rule  applies  to  recognizances  as  to  ordinary  contracts. 
(Bishop's  New  Criminal  Procedure,  sec.  264i,  subsec.  3;  Smith 
V,  United  States,  2  Wall.  219, 17  L.  ed.  788 ;  Martin  v.  Thomas, 
•24  How.  315,  16  L.  ed.  689 ;  Mullcey  v.  Long,  5  Idaho,  213,  47 
Pae.  949,  and  authorities  there  cited;  State  v,  Craig,  58  Iowa, 
238,  12  N.  W.  301;  Wegner  v.  State,  28  Tex.  App.  419,  13 
S.  W.  608;  Smith  v.  Weld,  2  Pa.  St.  54;  Dover  v.  Robinson, 

64  Me.  183;  Draper  v.  Wood,  112  Mass.  315,  17  Am.  Rep. 
92;  Rucker  v.  Howard,  2  Bibb  (Ky.),  168;  Briggs  v.  Olenn, 
7  Mo.  572 ;  Long  v.  Mason,  84  N.  C.  15 ;  Dewey  v.  Bradbury, 
1  Tyler,  186;  Dobyns  v,  Rawley,  76  Va.  537;  Reese  v.  United 
States,  9  Wall.  13,  19  L.  ed.  541 ;  Murf ree  on  Official  Bonds, 
sec.  760;  McCramer  v.  Thompson,  21  Iowa,  244;  State  v. 
Paxion,  65  Neb.  110,  90  N,  W.  983;  People  v.  McReynolds, 
102  Cal.  308,  36  Pac.  590;  Bishop's  New  Criminal  Procedure, 
sees.  1382,  1383;  Bonding  Co.  v.  Blount,  23  Ky.  Law,  1632, 

65  S.  W.  806.) 

The  bond  on  its  face  showed  that  it  had  been  changed  in 
material  matters  after  its  execution,  and  other  evidence 
showed  it  had  been  done  without  the  consent  of  one  of  the 
sureties,  and  without  the  consent  of  either  of  them  in  writ- 
ing. It  showed  on  its  face  that  it  had  not  only  been  exe- 
euted  by  three  sureties,  but  that  it  had  been  verified,  after 
execution  by  three,  and  that  alterations  and  erasures  had 
thereafter  been  made.  The  evidence  explaining  was  not  suffi- 
cient.   It  failed  to  show  that  both  agreed  to  it  in  writing  and 
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failed  to  show  that  either  of  them  ever  intended  or  agreed 
to  be  bound  singly.  The  bond  should  not  have  been  admitted. 
{State  V,  McGonigle,  101  Mo,  353,  20  Am.  St.  Rep.  609, 
13  S.  W.  758,  8  L.  R.  A.  735;  People  v.  Buster,  11  Cal.  215; 
Spencer  v.  Houghton,  68  Cal.  82,  8  Pac.  679;  Rev.  Stats. 
6030,) 

The  court  failed  to  find  upon  the  question  of  the  rearrest 
of  the  defendant,  Ira  Baird,  after  the  execution  of  the  bond, 
by  the  ofiicers  of  Washington  county  without  the  consent  of 
the  appellants.  This  was  a  material  issue  in  the  case,  and 
evidence  being  introduced  to  support  it  on  behalf  of  the 
appellants,  the  failure  of  the  court  to  find  upon  this  issue 
is  reversible  error. 

The  court  also  failed  to  find  whether  the  alleged  altera- 
tions were  made  or  not,  and  if  made,  whether  the  appellants 
acknowledged  the  bond  after  its  alteration  or  not,  as  required 
by  the  Penal  Code. 

Consider  sections  4912,  6035  to  6043,  inclusive,  and  6139, 
Revised  Statutes,  together,  and  it  is  palpable  that  the  legis- 
lature intended  that  fees  and  mileage  should  only  be  allowed 
to  witnesses  who  attend  in  obedience  to  a  subpoena. 

To  bring  a  witness  376  miles  and  keep  him  in  court  two  days 
at  a  cost  of  $99,  when  his  evidence  does  not  cover  one-fourth 
of  a  page,  and  could  have  been  obtained  at  a  cost  of  say  five 
dollars,  is  unnecessarily  incurring  cost,  and  should  not  be  per- 
mitted. (Oriffiths  v.  Montandon,'  4^  Idaho,  75,  35  Pac.  704; 
Sess.  Laws.  1899,  231,  232;  Mylius  v.  St.  Louis  F.  S.  &  TF.  12. 
Co,,  31  Kan.  232,  1  Pac.  619 ;  Baines  v.  McLaughlin,  29  Fed. 
70;  Clark  v.  Linnser,  1  Bail.  (S.  C.)  187;  Hopkins  v.  Water- 
house,  10  Tenn.  (2  Yerg.)  230;  Hereford  v.  O'Connor,  6 
Ariz.  258,  52  Pac.  471.) 

J.  J.  Guheen,  Attorney  General,  and  Edwin  Snow,  for 
Respondent. 

The  real  question  in  issue  is,  whether  the  instrument  sued 
on  was  altered  after  it  went  out  of  the  hands  of  the  parties 
defendant,  or  whether  it  was  altered  in  their  presence,  or  by 
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their  consent  and  with  their  full  knowledge  of  the  changes 
that  were  to  be  made. 

The  point  in  controverBy  is  merely  a  conflict  in  the  evi- 
dence.   Aa  to  the  law  there  can  hardly  be  any  question. 

''A  change  made  by  the  authority  or  with  the  consent  of 
the  party,  or  in  his  presence  and  with  his  privity,  must  bo 
accorded  the  same  effect  as  if  made  with  his  own  hand; 
that  is,  he  cannot  set  it  up  to  avoid  liability." 

''The  assent  may  be  before  or  after  the  change  is  made,  and 
if  the  change  is  pursuant  to  an  agreement  between  the  par- 
ties, it  is  immaterial  that  it  was  made  by  one  of  them  after 
the  agreement  and  in  the  absence  of  the  other."  (2  Cye.  155. 
156,  and  cases  there  cited.) 

''An  alteration  made  in  the  presence  and  with  the  consent 
of  the  party  thereto  will  be  held  in  law  as  his  ovm  act." 
(Evam  V.  Foreman,  60  Mo.  449,  citing  Milier  v,  CHlleland, 
19  Pa.  St.  119;  Neff  v.  Homer,  63  Pa.  St.  327,  3  Am.  Rep. 
555;  Tierman  v.  Fenimore,  17  Ohio,  545;  Brown  v*  Colquitt, 
73  Ga.  59,  54  Am.  Rep.  867.) 

Such  consent  may  be  proved  by  parol  evidence,  and  it  is 
inunaterial  whether  the  consent  be  given  before  or  after 
the  execution  of  the  deed.  {Speake  v.  United  States,  9 
Cranch,  28,  3  L.  ed.  645;  Taylor  v.  Graves,  4  Ohio  Dec.  107; 
UiUer  v.  WiUiams,  27  Colo.  34,  59  Pac.  740;  Gunter  v.  Addy, 
58  S.  C.  178,  36  S.  E.  553;  Cleaton  v.  Chambliss,  6  Band. 
(Va.)  86;  State  v.  Paxton,  65  Neb.  110,  90  N.  W.  983;  Foote 
V.  Hamhrick,  70  Miss.  157,  35  Am,  St.  Rep.  631,  11  South. 
567;  Phillips  V.  Crips,  108  Iowa,  605,  79  N.  W.  373;  Martin 
V.  Buff  aloe,  121  N.  C.  34,  27  S.  E.  995;  Schmelz  v.  Rix,  95  Va. 
509,  28  S.  E.  890;  Malaran  v.  United  States,  1  Wall.  282, 
17  L.  ed.  594 ;  Bryant  v.  Bank  of  Charleston,  107  Tenn.  560, 
64  S.  W.  895.) 

SULLIVAN,  J. — ^This  action  was  commenced  to  recover 
the  sum  of  $1,000  upon  a  bail  bond  executed  for  the  appear- 
ance of  Ira  Baird  to  answer  a  charge  of  felony  in  the  district 
Idaho,  ToL  13—9 
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court  and  alleged  in  the  complaint  to  have  been  forfeited, 
by  proper  order  duly  made  and  entered. 

The  defendant.  Ira  Baird,  was  served  with  summons,  but 
failed  to  appear  in  the  action.  The  other  two  defendants 
appeared  and  answered  and  set  up  three  defenses.  In  the 
first,  they  denied  the  execution  of  the  bond  sued  on;  in  the 
second,  they  alleged  that  before  the  order  of  forfeiture  was 
made  the  state,  through  its  officers,  arrested  and  took  into 
custody  the  said  Ira  Baird  without  the  permission  of  his 
sureties;  and  in  the  third  defense,  they  alleged  that  the  ap- 
pellants, together  with  one  P.  H.  B.  Moulton,  did  on  the 
fifteenth  day  of  April,  1904,  execute  an  undertaking  for  the 
appearance  of  said  Ira  Baird  to  answer  the  charge  against 
him  in  said  criminal  action  in  the  penal  sum  of  $1,500,  and 
that  afterward,  and  without  the  knowledge  and  consent  of 
the  defendants,  said  undertaking  was  altered  and  changed 
by  changing  the  penal  sum  from  $1,500  to  $1,000,  and  by 
striking  out  the  name  of  said  Moulton  as  one  of  the  sureties 
from  the  body  of  the  bond  as  well  as  from  the  end  thereof, 
and  from  out  the  affidavit  of  justification;  and  that  the  said 
bond  so  altered  is  the  identical  bond  sued  on ;  that  appellants 
never  assented  to  said  alterations  nor  agreed  to  be  bound 
thereby,  and  never  agreed  to  be  bound  as  sureties  for  the 
appearance  of  said  Ira  Baird  to  answer  said  charge. 

Upon  the  issues  thus  made  the  cause  was  tried  by  the  court 
without  a  jury.  The  court  made  findings  of  fact  and  en- 
tered judgment  against  the  appellants  for  the  penal  sum  of 
the  bond.  The  appeal  was  taken  from  the  judgment  within 
sixty  days  after  the  entry  thereof.  Numerous .  errors  are 
assigned,  going  to  the  admission  and  rejection  of  certain 
testimony  and  the  making  and  failure  to  make  certain  find- 
ings of  fact. 

The  main  contention  of  the  counsel  for  the  defendant  is 
based  upon  changes  by  erasure  and  interlineation  made  in 
the  bail  bond,  the  original  of  which  is  before  us.  The 
changes  were :  1.  The  penalty  of  the  bond  was  reduced  from 
$1,500  to  $1,000;  and  2.  The  signature  of  the  surety  Moulton, 
which  was  appended  to  the  bond  at  the  time  it  was  signed 
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by  the  defendants,  Ben  Baird  and  Carrol  Baird,  was  subse- 
quently stricken  off. 

There  is  some  controvenfy  over  the  date  of  the  filing  of  the 
bond.  The  filing  date  on  the  bond  is  April  15,  1904,  while 
the  evidence  shows  that  the  alterations  were  made  on  the 
sixteenth  day  of  April,  1904.  There  evidently  was  a  mistake 
in  the  date  of  filing  the  bond,  as  the  evidence  shows  that  the 
bond  was  not  delivered  until  the  sixteenth  day  of  April, 
1904. 

The  defendant  Ben  Baird  testified  as  follows:  **I  never 
at  any  time  after  this  bond  was  altered  and  in  its  present 
form,  acknowledged  to  Judge  Jeffreys,  the  committing  magis- 
trate, that  I  executed  it." 

Carrol  Baird  testified  as  follows:  "I  did  not  appear  before 
Judge  Jeffreys  after  these  changes  were  made  and  acknowl- 
edged the  bond." 

Those  witnesses  further  testified  that  they  did  not  consent 
to  or  authorize  any  alteration  in  the  bond.  They  further 
testified  that  the  bond  was  changed  from  what  it  was  when 
they  signed  it  and  specified  wherein  the  changes  were.  One 
of  the  defendants  testified  as  follows:  ''Neither  myself  nor 
Ben  Baird,  in  my  presence,  took  part  in  any  conversation 
with  Mr.  Feltham  in  his  ofiice,  or  elsewhere,  in  regard  to  any 
changes  being  made  in  the  bond,  nor  the  erasure  of  Mr. 
Moulton's  name." 

It  is  evident  from  the  foregoing  that  the  two  defendants 
in  this  action  expressly  deny  their  consent  to  any  alteration 
in  the  bond,  and  their  testimony  is  unequivocal  upon  the 
point  that  the  bond  sued  upon  is  not  the  bond  they  signed. 

Mr.  Feltham,  who  prepared  the  bond,  was  a  witness  for 
the  state  and  testified  that  all  of  the  changes  and  alterations 
made  in  said  bond  were  made  previous  to  the  delivery  of  the 
bond,  and  either  in  the  actual  presence  of  or  by  the  express 
direction  of  the  defendants,  and  with  their  entire  consent. 
Mr.  Feltham  testified  in  part  as  follows: 

"Q.  Now,  you  may  state,  Mr.  Feltham,  if  you  had  any 
conversation  with  the  two  defendants  in  this  case  relative 
to  reducing  that  bond  from  $1,500  to  $1,000?    A.    Tes.    At 
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this  evening  session  at  my  ofGice  this  matter  was  thoroughly 
discussed,  at  which  were  present  the  defendants,  Ira  Baird, 
Carrol  Baird  and  Ben  Baird,  and  Portlock,  and  I  don't 
know  but  that  Moulton  was  there  part  of  the  time. 

''Q.  Now,  in  pursuance  of  that  understanding,  state 
whether  that  bond  was  changed  from  $1,500  to  $1,000  before 
filing,  and  with  the  consent  of  the  defendants?  A.  Yes,  sir; 
it  was  never  filed,  so  far  as  I  know,  until  the  next  day,  which 
was  Saturday  morning.  There  was  a  general  understanding 
among  us  all  at  .this  meeting,  at  which  these  two  defendants 
were  present,  that  I  was  to  make  an  effort  to  reduce  that 
bond,  as  it  was  excessive." 

And  in  regard  to  striking  Moulton 's  name  from  said  bond, 
Mr.  Feltham  testified  as  follows: 

''It  was  at  Pont.  Moulton 's  instructions  and  the  instruc- 
tions of  the  others  that  I  struck  out  Moulton 's  name.  I  did 
this  myself.  This  is  all  in  my  handwriting  except  the  phrase 
^C.  Baird  $1,000';  I  did  not  write  that  in.  I  think  the 
change  referred  to  in  the  last  answer  was  Mr.  C.  Baird 's 
writing;  it  wasn't  mine  anyway.  This  bond  is  in  the  same 
condition  as  it  was  when  it  left  my  hands." 

It  will  be  observed  from  the  foregoing  that  there  is  a 
substantial  conflict  in  the  evidence  upon  the  point  under 
consideration,  and  the  testimony  of  Feltham  shows  the  facts 
and  circumstances  of  the  change,  and  the  testimony  of  the 
defendants  and  Moulton  shows  that  they  knew  nothing  about 
or  ever  consented  to  a  change.  The  court  believed  the  tes- 
timony of  Feltham  and  found  accordingly,  and  under  the 
well-established  rule  in  such  cases,  the  finding  of  the  court 
will  not  be  disturbed  upon  that  point.  The  law  is  well 
settled  that  a  change  made  by  authority  or  with  the  consent 
of  a  party,  or  in  his  presence  and  with  his  privity,  must  be 
accorded  the  same  effect  as  if  made  with  his  own  hand,  and 
the  general  rule  is  that  a  change  made  with  the  consent  of 
the  parties  to  the  instrument  does  not  avoid  it.  (2  Cyc. 
155.)  And  consent  may  be  proved  by  parol  evidence. 
{Speake  v.  United  States,  9  Cranch,  28,  3  L.  ed.  645.), 
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Counsel  next  assigned  as  error  the  admission  of  the  bond 
in  evidence,  because  of  its  alteration,  and  cites  the  case  of 
Mulkey  v.  Long,  5  Idaho,  213,  47  Pac.  949,  in  support  of  the 
contention.  This  court  in  that  case  said:  "The  party  pre- 
senting an  instrument  which  upon  its  face  shows  that  it  has 
been  altered  is  required  to  explain  such  alteration,  or  at 
least  show  that  it  has  not  been  altered  since  it  came  to  his 

hands We  think,  therefore,  that  the  exigency  of  the 

statute  is  complied  with  when  the  party  presenting  the  in- 
strument in  evidence  has  shown  that  there  has  been  no  altera- 
tion therein  since  it  came  to  his  hands.'' 

In  this  case  the  state  is  the  party  plaintiff  presenting  the 
altered  instrument,  and  under  the  rule  laid  down  in  Mulkey 
V.  Lang,  it  would  be  necessary  to  show  that  the  undertaking 
was  not  altered  since  it  came  into  the  hands  of  the  state. 

The  committing  magistrate  testified  that  he  had  not  made 
any  changes  or  erasures  in  the  bond  after  it  was  delivered 
to  him,  and  the  clerk  of  the  court  testified  that  the  bond  was 
not  changed  in  any  way  while  it  was  in  his  possession,  and 
that  he  delivered  it  to  the  prosecuting  attorney.  The  prose- 
cuting attorney  testified  that  no  changes  had  been  made  in 
the  bond  while  in  his  possession. 

It  is  thus  shown  that  no  changes  were  made  in  said  in- 
strument after  it  was  delivered  to  the  committing  magis- 
trate. It  is  also  shown  by  the  testimony  of  Feltham  under 
what  circumstances  the  bond  was  changed,  and  that  all  such 
changes  were  made  by  and  with  the  consent  of  the  defendants, 
thtis  complying  with  the  provisions  of  section  6030,  Revised 
Statutes,  by  showing  that  the  alterations  were  made  with  the 
consent  of  the  parties  affected  by  them.  There  was  no  error 
in  admission  of  said  bond  in  evidence. 

Counsel  for  appellant  contends  that  this  bond  was  not  ac- 
knowledged before  the  conmiitting  magistrate  as  required 
by  section  8108,  Revised  Statutes.  The  actual  acknowledg- 
ment of  said  bond  by  the  sureties  was  before  a  notary  public. 
Said  section  of  the  statute  provides  that  baiL  is  put  in  by 
a  written  undertaking  executed  by  two  sufficient  sureties  and 
acknowledged  before  the  court  or  magistrate.    It  was  not 
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intended  by  the  provisions  of  that  section  to  prohibit  the 
justification  of  the  sureties  before  a  notary  public,  if  the 
committing  magistrate  was  willing  to  approve  the  bond  after 
it  was  so  acknowledged.  Under  the  provisions  of  that  sec- 
tion, the  magistrate  may  refuse  to  approve  a  bond,  and  ought 
to  do  so,  if  he  has  any  doubt  as  to  the  authenticity  of  the 
acknowledgment.  But  in  case  the  committing  magistrate 
approve  the  bond  so  acknowledged,  the  defendants  are  not  in 
a  position  to  take  advantage  of  that  fact  as  a  defense.  If 
a  bond  is  accepted  without  justification  of  sureties,  the  sure- 
ties cannot  escape  liability  because  of  that  fact. 

It  will  not  be  out  of  place  to  remark  here  that  the  circum- 
stances surrounding  the  execution  of  said  bond  corroborate 
the  evidence  of  Mr.  Feltham,  and  we  think  the  court  was 
fully  justified  in  finding  that  the  bond  was  executed  by  the 
defendants. 

The  most  serious  question  before  the  court  involves  the 
error  assigned  to  the  effect  that  the  court  has  failed  to  find 
upon  the  material  issues  made  by  the  pleadings.  The 
second  defense  made  by  the  answer  was  that  the  state  re- 
arrested the  defendant,  Ira  Baird,  after  said  bond  was  exe- 
cuted, and  took  him  into  custody  without  the  consent  of  ap- 
pellants. That  issue  was  made  by  the  pleadings  and  the 
court  should  have  found  upon  it.  The  evidence  shows  that 
while  the  court  was  in  session  in  October,  the  sheriff  in- 
formed the  county  attorney  of  the  whereabouts  of  the  de- 
fendant, and  the  county  attorney  replied  that  he  wanted  the 
sheriff  to  bring  him  in.  The  sheriff  thereupon  sent  a  man 
after  the  defendant,  who  found  him  and  brought  him  into 
court.  The  rearrest  of  the  defendant  having  been  made  an 
issue  and  some  evidence  introduced  thereon,  the  court  should 
have  found  as  a  matter  of  fact  whether  said  defendant  had 
been  rearrested  without  the  consent  of  the  appellants, 

This  court  held  in  Wood  v.  Broderson,  12  Idaho,  190,  85 
Pac.  490,  that  where  the  court  fails  to  find  on  all  of  the  ma- 
terial issues  made  by  the  pleadings,  the  judgment  will  be 
reversed,  unless  a  finding  upon  such  issues  would  not  affect 
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the  judgment  entered;  and  to  the  same  effect  is  Standley  v. 
FUnt,  10  Idaho,  629,  79  Pac.  815. 

It  is  also  contended  by  appellants'  counsel  that  the  court 
failed  to  find  whether  the  alleged  alterations  in  said  bond 
were  made,  and  if  made,  whether  the  appellants  acknowl- 
edged the  bond  after  its  alteration  or  not,  as  required  by  the 
Penal  Code. 

We  do  not  think  there  is  anything  in  this  contention,  for 
the  reason  that  by  the  third  finding  of  fact,  the  court  finds 
that  the  defendants  did  execute  the  bond  set  out  in  the  com- 
plaint, and  inserts  in  said  finding  of  fact  a  copy  of  the  bond 
that  was  executed,  thereby  at  least  inf erentially  finding  that 
said  bond  was  executed  with  their  full  knowledge  and  con- 
sent, and  that  they  consented  to  the  alterations  and  changes 
made  therein. 

The  allowance  of  Thomas  Jeffreys,  as  witness  on  behalf 
of  the  state,  fees  for  376  miles  travel,  was  assigned  as  error. 
It  seems  that  after  the  cost-bill  was  filed  the  appellant  took 
exceptions  to  said  item  and  moved  to  retax  or  tax  the  costs. 
The  objection  to  the  allowance  of  said  witness'  fees  and  mile- 
age was  made  on  the  ground  that  said  witness  resides  in  Utah 
and  his  deposition  could  have  been  taken  at  small  expense, 
and  that  the  cost  made  was  unnecessary. 

This  question  was  passed  upon  by  this  court  in  Anderson  v. 
Ferguson-Bach  Sheep  Co.,  12  Idaho,  418,  86  Pac.  41.  It  was 
there  held  that  a  material  witness  who  resided  outside  of 
the  jurisdiction  of  the  court  and  who  was  under  no  necessity 
of  obeying  its  process,  and  who  was  a  voluntary  witness,  was 
entitled  to  have  his  expenses  charged  as  a  part  of  the  costs 
of  the  action  for  the  number  of  miles  necessarily  traveled 
within  the  state  in  attending  the  trial.  On  the  authority 
of  that  case,  the  action  of  the  court  in  taxing  said  costs 
must  be  sustained. 

For  the  reasons  herein  stated,  the  cause  must  be  remanded, 
with  instructions  to  the  trial  court  to  set  aside  the  judgment 
and  make  a  finding  of  fact  upon  the  issue  whether  the  state 
rearrested  said  Baird  without  the  consent  of  the  sureties 
and  prior  to  the  forfeiture  of  said  bond,  and  to  permit 
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either  of  the  parties  to  introduce  further  evidence  upon  that 
issue,  if  they  desire  to  do  so ;  othenvise  to  make  such  findings 
from  the  evidence  taken  on  the  former  trial ;  and  after  mak- 
ing such  finding,  enter  judgment  in  accordance  with  the 
conclusions  of  law  to  be  drawn  from  the  findings. 
The  costs  of  this  appeal  are  awarded  to  the  appellants. 

Ailshie,  C.  J.,  concurs. 

ON  PETrnON  FOB  REHEABINQ. 

Per  CURIAM. — A  petition  for  a  rehearing  has  been  filed 
in  this  case,  and  counsel  for  the  appellants  urge  with  com- 
mendable zeal  and  earnestness  that  under  the  provisions  of 
section  8108,  Revised  Statutes,  the  bail  bond  sued  on  this  case 
is  absolutely  void,  for  the  reason  that  it  was  not  acknowl- 
edged before  the  court  or  magistrate  accepting  it. 

We  considered  that  question  in  the  original  opinion,  and 
see  no  good  reason  for  changing  our  views  therein  expressed. 
It  is  clear  to  us  that  the  acknowledgment  or  justification  of 
the  sureties  is  no  part  of  the  contract  of  the  sureties  to  such 
bail  bond,  and  in  no  manner  affects  the  liability  of  the  sure- 
ties. As  we  view  it,  the  responsibility  of  the  sureties  at- 
taches the  moment  the  bond  is  accepted  by  the  court  or  judge, 
regardless  of  whether  there  is  an  acknowledgment  or  jus- 
tification attached  to  such  bond.  In  People  v.  Penniman,  37 
Cal.  271,  it  is  held  that  the  justification  to  a  bond  forms  no 
part  of  the  contract  of  the  sureties  to  such  recognizance, 
and  in  no  manner  affects  their  liability;  hence,  any  defect 
in  the  acknowledgment  or  justification  would  not  release  the 
sureties. 

While  the  notary  who  took  the  justification  of  the  sure- 
ties had  no  authority  whatever  to  accept  the  bond,  he  had  au- 
thority to  swear,  the  sureties  thereon.  Of  course,  if  the 
notary  had  accepted  the  bond  and  the  prisoner  had  been 
released,  a  very  different  question  would  be  presented,  and 
it  is  along  that  line  that  the  authorities  cited  by  counsel 
for  appellant  go.  But  when  a  court  or  judge  or  the  person 
having  authority  to  accept  a  bail  bond  accepts  one,  even  with- 
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ont  any  justification  of  the  sureties,  the  sureties  cannot  plead 
that  omission  as  a  defense  on  the  action  of  such  bond. 

It  is  suggested  that  the  court  in  its  opinion  inadvertently 
overlooked  a  portion  of  the  evidence  bearing  upon  the  ques- 
tion of  the  alteration  of  the  bond.  We  will  say  that  the 
court  went  carefully  over  the  evidence  and  concluded  that 
there  is  a  clear  and  substantial  conflict  in  the  evidence,  and 
for  that  reason  we  follow  the  rule — ^the  well-established  rule 
—in  such  cases. 

It  is  urged,  however,  that  the  cause  was  tried  by  the 
court  upon  the  evidence  taken  by  the  stenographer  at  a 
former  trial,  and  that  the  court  had  no  witnesses  before  it, 
and  for  that  reason  the  rule  last  above  stated  does  not  apply 
herein. 

This  court  has  held  that  that  rule  did  not  apply  when 
the  trial  court  heard  a  case  on  written  or  documentary  evi- 
dence, but  it  will  be  observed  in  this  case  that  the  judge 
who  decided  this  case  sat  at  the  former  trial  and  heard  the 
witnesses  testify,  and  no  doubt  observed  their  demeanor  on 
the  stand,  and  if  that  be  true,  the  rule  first  above  stated 
would  apply.  However,  that  may  be,  we  have  concluded 
that  a  new  trial  ought  to  be  granted,  at  which  all  questions 
of  fact  involved  in  the  case  can  be  submitted  to  a  jury. 

A  new  trial  is  therefore  granted  and  a  rehearing  denied. 


Digiti 


ized  by  Google 


138  Proman  v.  Madden.  [13  Idaho, 

Points  Decided. 


(Februarj  11,  1907.) 

I.  S.  FROMAN,  Respondent,  v.  ADA    P.  MADDEN,  Ap- 

pellant. 

[88  Pae.  894.] 

Vendob  and  Vendee — Bona  Fide  Pubchasbb— Valuable  CoNsroERA- 
TioN — Deed  Fibst  Becobded — Ejectment — ^Pboofs  Necessabt — 
Estoppel. 

1.  One  who  purchases  real  estate  without  anj  knowledge  or 
notice  that  the  same  has  been  previously  convejed  to  another  party, 
and  pays  a  valuable  consideration  therefor,  and  duly  records   hi^ 

^  conveyance  prior  to  the  recording  of  the  previously  executed  deed, 
takes  a  good  title  to  the  property  so  conveyed,  and  may  maintain 
ejectment  against  such  prior  purchaser  who  goes  into  possession  sub- 
sequent to  the  plaintiff's  purchase. 

2.  Under  the  provisions  of  section  3001  of  the  Bevised  Statutes, 
**  every  conveyance  of  real  property  other  than  a  lease  for  a  term 
not  exceeding  one  year  is  void  as  against  any  subsequent  purchaser 
or  mortgagee  of  the  same  property,  or  any  part  thereof,  in  good 
faith  and  for  a  valuable  consideration,  whose  conveyance  is  first  duly 
recorded. ' ' 

3.  One  who  has  notice  or  knowledge  of  a  previous  sale  of 
real  property,  or  who  has  notice  or  knowledge  of  such  facts  and 
circumstances  as  would  lead  a  reasonably  prudent  man  to  discover 
that  a  previous  sale  had  been  made,  is  not  a  purchaser  in  good  faith 
within  the  meaning  of  section  3001,  Bevised  Statutes. 

4.  A  plaintiff  in  ejectment  who  successfully  establishes  his  own 
title  and  possession  of  the  premises  by  the  defendant,  and  a  with- 
holding of  the  same  from  plaintiff,  makes  a  sufficient  case  to  en- 
title him  to  recover. 

5.  One  cannot  be  precluded  the  right  of  recovery  under  the 
doctrine  of  estoppel  who  has  committed  no  act  nor  has  made  any 
statement  or  representation  that  would  mislead  or  deceive  the  ad- 
verse party,  or  cause  him  to  part  with  his  property  or  labor  either 
to  the  prejudice  of  the  one   or  the  gain  of  the  other. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.    Hon.  Frank  J.  Smith,  Judge. 
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Action  in  ejectment.  Judgment  for  the  defendant. 
Plaintiff  moved  for  a  new  trial  and  the  motion  was  granted. 
Defendant  appealed  from  the  judgment  and  order  granting 
a  new  trial.    Affirmed. 

Griffiths  &  Griffiths  and  Rice  &  Thompson,  for  Appellant. 

The  plaintiff  was  obliged  to  allege  and  prove  in  this  ac- 
tion for  ejectment  three  things  to  entitle  him  to  the  verdict 
and  judgment:  1.  The  right  of  possession  in  plaintiff  at  the 
time  the  action  was  begun;  2.  Prior  possession  in  the  plain- 
tiff; 3.  Ouster  of  plaintiff  by  defendant.  {McM asters  v. 
Torsen,  5  Idaho,  636,  51  Pac.  100;  Owen  v.  Fowler,  24  Cal. 
193;  Owen  v.  Morton,  24  Cal.  373;  10  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  494,  and  cases  cited  in  note  7.) 

One  who  enters  into  possession  of  real  estate  rightfully 
must  have  such  possession  changed  by  demand,  notice  or 
some  act  of  the  parties  to  make  such  possession  wrongful 
before  the  action  of  ejectment  can  be  maintained.  (McNally 
V.  Connolly  (Cal.),  9  Pac.  169;  Newell  v.  Woodruff,  30  Conn. 
492;  Prentice  v.  Wilson,  14  111.  91;  Taylor  v,  McCracken,  2 
Blackf.  (Ind.)  260;  Stackhouse  v.  Reynolds,  5  Blackf.  (Ind.) 
57;  Bool  V.  Mix,  17  Wend.  119,  31  Am.  Dec.  285;  Chamber- 
lain v.  Donohue,  41  Vt.  306;  Clark  v.  Davis,  22  Ky.  Law 
Rep.  1231,  60  S.  W.  396.) 

The  undisputed  evidence  and  facts  admitted  show  that 
plaintiff  was  never  in  possession,  and  was  never  ousted  from 
possession  by  defendant.  And  the  existence  and  proof  of 
these  facts  are  indispensable  to  plaintiff's  right  to  recover 
in  this  case.  (McMasters  v.  Torsen,  supra;  Watkins  v.  Win- 
nings, 102  Ind.  330,  1  N.  E.  638;  Zilmer  v.  Gerichten,  111 
Cal.  73,  43  Pac.  408;  Chesser  v.  Harrelson,  119  Ala.  435,  24 
South.  716;  Watson  v.  Hue,  9  Pa.  Dist.  Ct.  Rep.  519.) 

The  burden  is  on  plaintiff  to  prove  that  he  was  an  inno- 
cent purchaser  for  value  and  without  notice  of  defendant's 
claim.  The  record  is  not  sufficient.  (2  Pomeroy's  Equity 
Jurisprudence,  3d  ed.,  sec.  759,  and  notes.) 
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H.  E.  Wallace  and  Stone  &  MacLane,  for  Respondent. 

An  examination  of  the  evidence  as  disclosed  by  the  tran- 
script shows  without  any  attempt  at  contradiction  that  plain- 
tiff, when  he  purchased  and  paid  for  the  lots  in  question, 
knew  nothing  of  defendant's  prior  deed,  and  that  there  were 
no  circumstances  to  put  him  on  inquiry  as  to  the  same.  The 
land  was  vacant  and  unoccupied.  It  had  no  improvements. 
Plaintiff  did  all  that  the  law  required  of  him  when  he 
searched  the  records  and  had  an  abstract  of  title  prepared. 

In  order  to  create  an  equitable  estoppel,  there  must  be 
an  admission,  act  or  declaration  intended  to  influence  the 
conduct  of  another,  and  actually  leading  him  into  a  line  of 
conduct  which  would  be  prejudicial  to  his  interests,  unless 
the  party  estopped  be  cut  off  from  the  power  of  retraction. 
(Leland  v.  Isenbeck,  1  Idaho,  469.) 

**It  seems. to  be  in  harmony  with  the  trend  of  authority 
to  say  that  a  person  may  rest  upon  the  constructive  notice 
which  the  record  of  title  imparts,  anr*  that  he  is  under  no 
duty  or  obligation  to  give  any  other  notice  to  anyone  who 
assumes  to  deal  with  other  parties  in  reference  to  such  prop- 
erty. He  may  remain  silent  and  passive."  {Eastwood  v. 
Standard  etc.  Co.,  11  Idaho,  195,  81  Pac.  382.) 

There  is  no  evidence  to  show  that  plaintiff  knew,  before 
the  construction  of  the  fence  by  defendant,  that  defendant 
contemplated  making  such  improvement.  As  to  the  house 
erected  by  defendant,  it  appears  from  her  own  testimony 
that  she  built  the  house  after*  learning  from  plaintiff's 
brother  that  plaintiff  would  insist  on  his  right  to  the  land.  In 
the  face  of  this  knowledge,  defendant  erected  those  improve- 
ments on  account  of  which  she  claims  an  estoppel  against 
plaintiff. 

Plaintiff's  right  was  fixed  by  the  record  of  the  deed  in 
October.  He  then  obtained  the  constructive  possession  of 
the  land  and  held  it  until  ousted  by  the  act  of  defendant 
in  entering  on  the  same  and  building  her  fence.  All  that 
is  necessar}'  to  constitute  an  ouster  is  that  defendant  wrong- 
fully withhold  possession  from  the  plaintiff.     (2  Bouvier's 
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Law  Dictionary,  561;  Bego  v.  Van  Pelt,  65  Gal.  264,  3  Pae. 
867.) 

Proof  of  a  paper  title  and  a  withholding  of  possession  by 
defendant  is  sufficient  to  sustain  an  action  of  ejectment.  It 
is  only  where  plaintiff  fails  to  prove  title  that  he  must  show 
an  actual  prior  possession.  (Miller  v,  Shackleford,  33  Ey. 
(3  Dana)  289;  Cornelius  v.  Ivens,  26  N.  J.  L.  376;  Jackson 
V,  Crysler,  1  Johns.  Gas.  125;  Polack  v.  McOraih,  32  Gal.  15; 
Page  v.  O'Brien,  36  Gal.  559.) 

AILSHIE,  C.  J. — This  is  an  action  in  ejectment.  The 
ease  was  tried  before  the  court  with  a  jury  and  a  verdict 
was  returned  in  favor  of  the  defendant,  whereupon  judg- 
ment was  entered  accordingly.  Plaintiff  moved  for  a  new 
trial  and  the  motion  was  allowed  and  a  new  trial  granted. 
The  defendant  appealed  from  the  order.  The  evidence  in 
the  case  is  very  brief,  and  contains  but  slight,  if  any,  material 
conflict.  The  essential  and  undisputed  facts  material  to  be 
considered  in  this  case  are  as  follows,  as  disclosed  by  the 
record  presented  on  this  appeal : 

The  defendant,  Ada  F.  Madden,  purchased  of  the  Caldwell 
Land  Company,  Ltd.,  a  corporation,  block  123  in  the  town  of 
Caldwell,  and  paid  the  purchase  price  therefor  in  the  sum  of 
$220,  and  received  a  deed  dated  August  1,  1904,  which  was 
acknowledged  September  2d  the  same  year.  This  deed  was 
not  filed  for  record  with  the  recorder  of  Canyon  county 
(the  county  in  which  the  land  was  situated)  until  the  tenth 
day  of  November  following.  In  the  latter  part  of  Septem- 
ber, 1904,  I.  S.  Froman  purchased  from  the  same  company 
this  same  tract  of  land  and  paid  therefor  the  sum  of  $200. 
He  received  a  deed  dated  September  28th,  which  was  ac- 
knowledged on  the  thirtieth  day  of  September,  and  filed  for 
record  in  the  recorder's  office  on  the  eleventh  day  of  October 
following. 

At  the  time  of  these  purchases  by  both  the  plaintiff  and 
the  defendant  the  land  was  vacant,  uninclosed  and  unoc- 
<nipied  land,  covered  with  greasewood  and  salt  grass. 
Neither  purchaser  appears  to  have  had  anything  more  than 


Digitized  by  LjOOQIC 


142  Fboman  v.  Madden.  [13  Idaho, 

Opinion  of  the  Court — ^Ailshie,  0.  J. 

a  constructive  possession  of  the  property  until  the  early 
part  of  November,  at  which  time  the  defendant  caused  the 
block  to  be  fenced  at  an  expense  of  about  $25.  In  the  fol- 
lowing July  she  had  a  small  house  erected  on  the  land  at  an 
expenditure  of  $230.  She  was  absent  from  the  state  of 
Idaho  from  about  the  3d  of  September,  1904,  until  the  tenth 
day  of  June  following,  and  did  not  learn  of  the  sale  of  the 
property  to  the  plaintiff  until  sometime  in  December  of  1904, 
or  January,  1905.  The  plaintiff  testifies  that  the  first  time 
he  ever  learned  that  defendant  claimed  any  right  or  title 
to  this  property  was  about  two  months  after  he  bought  it. 
This  evidence  is  not  disputed,  either  directly  or  by  any  cir- 
cumstances. At  the  time  of  the  plaintiff's  purchase  and 
pa3anent  of  the  purchase  price,  defendant's  deed  was  unre- 
corded and  remained  so  for  about  forty  days  thereafter.  So 
far  as  the  evidence  discloses,  the  plaintiff  was  clearly  a  pur- 
chaser **in  good  faith  and  for  a  valuable  consideration,** 
and  his  deed  was  placed  of  record  prior  to  the  recording  of 
defendant's  deed. 

The  facts  of  this  case  seem  to  bring  it  clearly  within  the 
provisions  of  section  3001  of  the  Revised  Statutes,  which  is 
as  follows:  "Every  conveyance  of  real  property  other  than 
a  lease  for  a  term  not  exceeding  one  yea  ris  void  as  against 
any  subsequent  purchaser  or  mortgagee  of  the  same  property, 
or  any  part  thereof,  in  good  faith  and  for  a  valuable  consid- 
eration, whose  conveyance  is  first  duly  recorded."  The  plain- 
tiff testifies  that  he  caused  the  company  to  furnish  him  an 
abstract  of  title,  for  which  he  paid  the  sum  of  $10,  and  of 
course  that  abstract  failed  to  show  the  conveyance  to  de- 
fendant, for  the  reason  that  the  same  had  never  been  re- 
corded, and  the  plaintiff  testifies  that  he  had  no  knowledge 
whatever  of  the  sale  or  conveyance  to  the  defendant  and  did 
not  have  for  some  two  months  after  his  purchase.  This  con- 
stitutes him  clearly  a  purchaser  *'in  good  faith  and  for  a  val- 
uable consideration,"  and  his  conveyance  having  been  first 
placed  of  record,  gave  him  the  title  and  a  constructive  posses- 
sion with  a  right  of  immediate  actual  possession  of  the  prem- 
ises.    {Oassen  v.  Eendrich,  74  Cal.  444,  16  Pac.  242;  Foor- 
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man  v.  Wallace,  75  Cal.  562,  17  Pac.  680.)  Of  course,  if  the 
defendant  should  be  able  to  show  that  the  plaintiflF  had  actual 
knowledge  of  the  sale  and  conveyance  to  her  prior  to  his  re- 
ceiving a  deed  and  parting  with  the  purchase  price,  she 
would  be  entitled  to  recover  in  this  action,  or  if  she  could 
show  that  he  had  knowledge  of  such  facts  and  circumstances 
as  would  have  led  to  the  discovery  of  her  purchase  and  con- 
veyance by  a  reasonably  prudent  man,  she  would  be  entitled 
to  recover,  but  in  order  to  recover,  she  must  show  that  he 
was  not  a  purchaser  in  good  faith  within  the  meaning  of 
the  statute. 

Counsel  for  appellant  argue  that  since  respondent  saw  fit 
to  commence  an  action  in  ejectment  to  recover  the  possession 
of  the  premises,  he  must  be  held  strictly  to  the  rule  ap- 
plicable in  such  case,  and  that  having  never  been  in  the 
actual  possession  of  the  land  prior  to  the  entry  of  the  de- 
fendant, no  ouster  has  ever  taken  place.  In  support  of  that 
contention,  he  relies  on  McMasters  v.  Torsen,  5  Idaho,  536, 
51  Pac.  100,  wherein  this  court  said:  **To  maintain  an  action 
in  ejectment  it  is  essential  that  the  appellant  allege  and 
prove  three  things:  1.  The  right  of  possession  in  the  plain- 
tiff; 2.  Possession  in  the  plaintiff;  3.  Ouster  of  plaintiff  by 
the  defendant. " 

The  proposition  as  stated  in  that  case  is  perhaps  rather 
uncertain  and  possibly  misleading.  We  do  not  think,  how- 
ever, that  it  was  the  intention  of  the  court  to  hold  that  a 
plaintiff,  in  order  to  maintain  an  action  in  ejectment,  must 
have  been  actually  upon  the  land  prior  to  the  entry  and  ouster 
by  the  defendant.  It  is  true  that  at  one  time  that  was  the 
rule,  but  the  right  of  possession  follows  as  a  matter  of  law 
from  seisin.  One  who  establishes  his  title  makes  a  case  en- 
titling him  to  possession.  If  any  special  or  peculiar  reasons 
exist  why  the  right  pf  possession  in  any  particular  instance 
should  not  follow  the  title,  that  fact  should  be  shown  in 
defense  of  the  action.  In  the  very  instructive  case  of  Payne 
ei  cl.  v.  Treadwell,  16  Cal.  220,,  Mr.  Justice  Field,  in  discuss- 
ing the  subject  of  ejectment,  said:  '*If  the  defendant's  hold- 
ing rests  upon  any  existing  right,  he  should  be  compelled 
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to  show  it  affirmatively,  in  defense.  The  right  of  posses- 
sion accompanies  the  ownership;  ....  the  right  of  present 
possession  is  presumed  as  a  matter  of  law.  .  .  •  .  It  is  by 
force  of  this  presumption  that  the  plaintiff  can  rest,  in  the 
first  instance,  his  case  at  the  trial  upon  proof  of  his  seisiQ, 
and  of  the  possession  by  the  defendant.  From  these  facts, 
when  established,  the  law  implies  a  right  to  the  present  pos- 
session in  the  plaintiff,  and  a  holding  adverse  to  that  right 
in  the  defendant."  In  10  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  at  page  494,  the  author  says:  ^'The  basis  of  an  action 
of  ejectment  is  the  right  to  the  possession  and  to  the  title, 
and  a  person  bringing  such  action  is  required,  in  order  to 
recover,  to  establish  a  right  of  possession."  (Warvelle  on 
Ejectment,  sees.  219-221;  Page  v.  O'Brien,  36  CaL  559; 
Polack  v.  McGrath,  32  Cal.  15.) 

An  examination  of  the  modem  authorities  will  disclose 
the  fact  that  right  of  possession  in  the  plaintiff  at  the  time 
of  the  commencement  of  the  action  and  a  withholding  by 
the  defendant  at  the  same  time  is  all  that  is  necessary  to  be 
established  in  order  to  entitle  the  plaintiff  to  recover.  This. 
we  take  it,  is  all  that  is  intended  by  the  court  in  McMasters  v. 
Torsen,  although  the  principle  is  announced  in  a  somewhat 
different  form  from  that  herein  stated.  In  this  case,  the 
plaintiff  on  receiving  his  deed  to  the  tract  of  land  in  dispute, 
and  recording  the  same  prior  to  the  record  of  defendant's 
deed,  became  entitled  to  immediate  possession  of  the  prem- 
ises, and  under  the  provisions  of  section  3001,  supra,  defend- 
ant's deed  became  immediately  void  as  against  plaintiff. 
From  that  time  forth  the  defendant  became  a  trespasser, 
and  any  further  withholding  of  the  premises  from  plaintiff's 
possession  amounted  to  an  ouster  and  gave  the  plaintiff  his 
right  of  action  for  such  withholding. 

It  has  also  been  contended  in  this  case  that  the  plaintiff 
having  permitted  the  defendant  to  make  improvements  upon 
the  premises,  is  now  estopped  to  assert  title  and  right  of 
possession  in  himself.  So  far  as  the  record  discloses,  there 
is  no  element  of  estoppel  in  the  case.  The  defendant  testifies 
that  she  never  spoke  to  or  had  any  conversation  with  the 
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plaintiff  prior  to  the  commencement  of  this  action.  It  is, 
therefore,  clear  that  she  was  not  deceived  nor  misled  by  any- 
thing he  said.  Neither  is  it  shown  that  he  performed  any 
act  or  did  anything  that  would  mislead  the  defendant,  or 
that  was  calculated  to  deceive  her  or  cause  her  to  part  with 
her  property  or  labor  either  to  her  prejudice  or  to  his  gain 
{Leland  v.,Isenbeck,  1  Idaho,  469;  Eastwood  v.  Standard 
M.  &  M,  Co.,  11  Idaho,  195,  81  Pac.  382.) 

Respondent  complains  of  the  hardship  of  this  case  for 
the  reason,  as  counsel  insists,  that  she  will  be  obliged  to  lose 
her  home  and  the  improvements  placed  upon  the  land.  If 
her  deed  had  been  recorded  as  provided  by  law,  she  would 
not  have  taken  the  risk  of  such  loss.  But  we  can  see  no 
reason  why  she  should  not  receive  full  compensation  for  all 
of  her  improvements  and  expenditures,  both  in  time  and 
money;  and,  indeed,  if  the  land  company  that  undertook  to 
sell  and  convey  this  land  twice  does  not  amply  and  fully 
compensate  her,  they  should  be  dealt  with  under  the  crim- 
inal laws  as  provided  by  section  7097,  Revised  Statutes.  It 
is  clear  to  us  that  there  has  either  been  an  offense  committed 
by  and  on  the  part  of  this  company  as  defined  by  the  provi- 
sions of  section  7097,  or  else  they  have  been  guilty  of  the 
grossest  negligence;  in  either  of  which  cases  they  should  be 
made  to  respond  in  all  damages  sustained  by  the  defendant. 
A  corporation  cannot  escape  liability  by  merely  changing 
business  agents  between  the  times  of  two  inconsistent  transac- 
tions. 

The  judgment  and  order  appealed  from  must  be  af- 
firmed, and  it  is  so  ordered.  Costs  awarded  in  favor  of  the 
respondent 

Sullivan,  J.,  concurs. 
Idaho,  Vol.  13—10 
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(February  13,  1907.) 

JAMES    LITTLE,    Respondent,    v.    LOUIS    CRAWFORD 
et  al..  Appellants. 

[88  Pac.  974.] 

Action  to  Quiet  Title— Open,  Notorious  and  Adverse  Possession — 
Title  by  Prescription— -Color  op  Title. 

1.  Where  C.  was  in  the  possession  of  real  estate,  and  conveyed 
same  by  quitelaim  deed  to  L.,  and  L.  took  possession  thereof  under 
claim  and  color  of  title,  and  held  open,  notorious  and  adverse  pos- 
session under  such  claim  of  title,  and  made  valuable  improvements 
thereon,  and  paid  all  taxes  assessed  against  said  property  for  a 
period  of  more  than  five  years,  he  secured  title  thereto  by  adverse 
possession  or  prescription. 

2.  "Color  of  title"  is  that  which  in  appearance  is  title,  but 
which  in  reality  is  not  title. 

(Syllabufl  by  the  court.) 

APPEAL  from  District  Court  of  Seventh  Judicial  Dis- 
trict for  Canyon  County.     Hon.  Frank  J.  Smith,  Judge. 

Action  to  quiet  title  to  one  hundred  and  sixty  acres  of 
land.  Judgment  for  the  plaintiff  confirming  title  in  him. 
Affirmed. 

Griffiths  &  Griffiths  and  H.  E.  Wallace,  for  Appellants. 

The  tax  sale  certificate  and  the  tax  deed  issued  by  the  as- 
sessor and  tax  collector  to  Basye  were  void,  for  the  reason 
that  the  property  was  assessed  to  J.  C.  Crawford  and  not  to 
the  heirs  of  Joseph  Crawford,  deceased,  or  to  the  adminis- 
trator of  the  decedent's  estate,  as  required  by  the  lawB  of 
Idaho.  (Rev.  Stats.,  sec.  1443;  Cooley  on  Taxation,  3d  ed., 
pp.  734,  913,  914,  and  cases  cited;  Carithers  v.  Weaver,  7 
Kan.  110.) 

No  additional  or  different  right  of  title  could  be  acquired 
by  Basye,  who  had  the  place  rented,  or  by  the  administrator, 
or  any  heir,  or  by  any  agreement  between  any  of  them,  in 
permitting  the  taxes  to  become  delinquent  and  the  property 
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sold  for  taxes  and  purchased  by  either  of  them.  The  tax 
deed  to  Basye  and  the  quitclaim  deed  to  E.  J.  Crawford  by 
Basye,  under  their  agreement,  were  wholly  void,  and  operated 
only  as  a  payment  of  the  taxes.  (Delashmutt  v,  Parrent,  39 
Ean.  548,  18  Pac.  712.)  One  standing  in  the  relationship 
of  co-owner  will  not  be  permitted  to  procure  the  title  through 
a  delinquent  tax  sale  and  thereby  defeat  the  title  of  his  co- 
owners. 

The  heir,  B.  J.  Crawford,  entered  into  possession  in  1895, 
as  one  of  the  co-owners  of  this  land,  and  held  it  jointly  for 
himself  and  all  the  other  heirs  of  Joseph  Crawford. 

The  respondent,  James  Little,  acquired  whatever  right 
he  had  through  a  quitclaim  deed  from  £.  J.  Crawford,  and 
therefore  stands  in  the  same  position  as  his  grantor;  that  is, 
he  acquired  one  heir's  interest,  and  holds  the  possession  for 
himself  and  all  the  other  heirs. 

"A  purchaser  of  real  estate  who  takes  a  quitclaim  deed 
from  his  grantor  is  presumed  to  have  notice  of  any  defects 
in  his  grantor's  title;  and  he  purchases  at  his  own  risk." 
{Leland  v.  Isenbeck,  1  Idaho,  469 ;  City  and  County  of  San 
Francisco  v.  Lawton,  18  Cal.  465,  79  Am.  Dec.  187;  Car- 
penter V.  Williamson,  25  Cal.  154;  Oraff  v.  Middleton,  43 
Cal,  341;  Cadiz  v.  Major,  33  Cal.  288.) 

One  co-owner  in  possession  cannot  claim  adversely  to  the 
other  co-owners,  and  the  statute  of  limitations  will  not  run 
in  favor  of  the  one  co-owner  as  against  the  other  co-owners. 
The  statute  could  not  begin  to  run  in  favor  of  any  claim  re- 
spondent might  have  made,  in  any  event,  until  he  brought 
home  to  the  other  heirs  a  knowledge  of  the  nature  and  extent 
of  his  adverse  claim.  {Ballard  v.  Oolob  (Colo.),  83  Pac.  376 ; 
McMahon  v.  McGraw,  26  Wis.  614;  Eolloway  v.  Clark,  27 
111.  484;  Oilman  v.  Riopelle,  18  Mich.  145;  McGee  v.  Holmes, 
63  Miss.  50;  Poole  v.  Ellis,  64  Miss.  555,  1  South.  725;  Krut2 
V.  Fisher,  8  Kan.  90;  Baker  v.  Whiting,  Fed.  Cas.  No,  787, 
3  Sum.  475;  MUlett  v.  Lagomarsino  (Cal.),  36  Pac.  308; 
Richards  v.  Richards,  75  Mich.  408,  42  N.  W.  954;  1  Ency. 
of  Law,  794,  and  notes.) 
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Ira  E.  Barber,  for  Respondent.  . 

The  entry  of  E.  J.  Crawford  and  wife  under  their  deed 
from  Basye  was  within  itself,  taken  with  the  exclusive  char- 
acter of  his  occupancy,  an  eflFective  ouster,  and  started  run- 
ning the  statutes  of  limitation. 

A  tenant  in  common  will  be  presumed  to  have  notice  of 
the  adverse  holding  of  a  cotenant  where  the  hostile  char- 
acter of  the  possession  is  so  openly  manifested  that  a  man 
of  reasonable  diligence  would  discover  it.  {Van  Ounden  v. 
Virginia,  C.  (6  7.  Co.,  52  Fed.  838,  3  C.  C.  A.  294.) 

If  one  tenant  in  common  has  been  in  possession  a  great 
many  years  without  any  accounting  to  his  fellow-commoners, 
this  is  proper  evidence  from  which  the  jury  may  infer  an 
adverse  possession.  (Freeman  on  Cotenancy,  242;  Bryan  v. 
Atwater,  5  Day,  181,  5  Am.  Dec.  136;  Robidoux  v.  Cassi- 
lege,  10  Mo.  App.  516;  War  field  v.  Lindell,  38  Mo.  561,  90 
Am.  Dec,  443.) 

The  entry  of  plaintiff  under  his  purchase  was  effective 
as  an  ouster  of  defendants,  started  the  statutes  to  running 
on  the  initiation  of  his  title,  and  having  been  maintained  for 
the  prescriptive  period,  and  the  other  requisites  of  an  adverse 
possession  having  been  by  him  complied  with,  ripened  his 
claim  into  a  title  absolute.  {Packard  v.  Moss,  68  Cal.  123, 
8  Pac.  819;  Sped  v.  Eagar,  65  C^l.  443,  4  Pac.  420;  Frick 
V,  Sinon,  75  Cal.  337,  17  Pac.  439 ;  Unger  v.  Mooney,  63  Cal. 
586,  49  Am.  Rep.  100;  Armijo  v.  Neher,  11  N.  Mex.  645,  72 
Pac.  12 ;  Winterburn  v.  Chambers,  91  Cal.  170,  27  Pac.  658 ; 
Tiedeman  on  Real  Property,  251.) 

Where  a  tenant  in  common  is  in  exclusive  possession,  and 
conveys  to  another  by  deed  purporting  to  convey  the  whole 
estate,  and  puts  the  grantee  in  possession,  it  is  such  a  dis- 
seisin as  will  set  the  statutes  of  limitation  to  running  in 
grantee's  favor.  {Bath  v.  Valdez,  70  Cal.  350,  11  Pac.  727; 
Frick  v.  Sinon,  75  Cal.  337,  17  Pac.  439j  TJnger  v.  Mooney, 
63  Cal.  586,  49  Am.  Rep.  100.) 
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Possession  under  color  of  title  for  the  period  of  statutory 
limitation  confers  upon  the  holder  a  perfect  title  in  law.  (1 
Warvelle  on  Vendors,  50.) 

A  quitclaim  deed  is  as  effectual  to  pass  title  as  a  grant 
or  bargain  and  sale.  Such  a  deed,  therefore,  gives  color  of 
right.     (Packard  v.  Johnson  (Cal.),  4  Pac.  636.) 

A  void  tax  deed  is  sufScient  color  of  title  to  sustain  the 
bar  of  the  statute  of  limitation.  (Winterburn  v.  Chambers, 
91  Cal.  170,  27  Pac.  658 ;  Ward  v.  Huggins,  7  Wash.  617,  32 
Pac.  740,  1015,  36  Pac.  285.) 

However  incompetent  may  have  been  the  power  of  the 
grantor  in  a  conveyance  to  pass  title  to  the  subject  thereof, 
yet  a  claim  asserted  under  the  provisions  of  such  a  deed  is 
strictly  a  claim  under  color  of  title,  and  one  which  will  draw 
to  the  possession  of  the  grantee  the  protection  of  the  stat* 
ntes  of  limitation,  other  requisites  being  complied  with. 
{Wright  V.  Madison,  18  How.  (U.  S.)  50,  15  L.  ed.  280;  HaU 
V.  Law,  102  U.  S.  461,  26  L.  ed.  617 ;  Smft  v.  Mulkey,  17  Or. 
532,  21  Pac.  871;  Weber  v.  Clarke,  75  Cal.  11,  15  Pac.  432.) 

As  to  the  defendants,  the  doctrine  of  estoppel  lies.  One 
cannot  stand  by  idly  and  silent,  permit  another  to  expend 
money,  time  and  effort  in  the  acquisition  and  betterment 
of  lands,  participate  in  the  profits,  and  proceeds  of  transac- 
tion, and  then  be  heard  to  say  that  grantor  had  not  all  the 
title.    (2  Pomeroy  Eq.  Jur.,  1905  ed.,  807.) 

SULLIVAN,  J. — This  is  an  action  to  quiet  title  to  the 
south  half  of  the  southwest  quarter  of  section  2,  and  the 
south  half  of  the  southeast  quarter  of  section  3,  township 
6  north,  range  2  west,  B.  M. 

On  August  21,  1885,  one  Joseph  Crawford  died,  unmar- 
ried and  intestate,  seised  of  an  unperf  ected  homestead  claim- 
ant's possessory  right  to  said  lands.  Administration  was 
began  on  his  estate  in  Ada  county  shortly  after  his  death  and 
has  not  yet  been  closed  up.  On  June  27,  1899,  the  United 
States  government  issued  patent  conveying  said  land  to  the 
heirs  of  Joseph  Crawford,  deceased. 
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Pursuant  to  an  undertaking  between  the  administrator  and 
one  Basye,  the  taxes  on  said  land  were  allowed  to  become  de- 
linquent for  the  year  1893,  and  sold  by  the  assessor  to  said 
Basye  on  February  5,  1894.  By  the  terms  of  said  agree- 
ment or  understanding  Basye  was  to  procure  a  tax  deed  and 
then  execute  a  quitclaim  deed  to  one  of  the  heirs  of  said  de- 
ceased, for  the  purpose  of  extinguishing  the  right  of  the 
other  heirs  to  the  homestead.  This  was  on  the  theory  that 
the  land  was  of  so  little  value  that  if  it  was  sold  at  admin- 
istrator's sale,  the  heirs  would  not  realize  anything  from  it. 

On  November  29,  1895,  Basye  and  wife  conveyed  said  land 
to  Christena  E.  Crawford,  wife  of  one  of  the  brothers  of  de- 
ceased, and  she  and  her  husband  entered  into  the  possession 
thereof  and  held  possession  thereof  imtil  the  sale  to  plaintiff. 
On  September  9,  1899,  the  said  Christena  and  husband  con- 
veyed by  quitclaim  deed  all  of  said  premises  to  the  respond- 
ent, James  Little,  for  the  consideration  of  $1,250.  The 
record  shows  that  Little  bought  in  good  faith  and  paid  full 
value  for  the  property  involved.  Under  his  quitclaim  deed, 
he  entered  into  possession  of  said  land  on  November  15,  1899, 
and  has  remained  in  continuous,  open,  notorious  and  adverse 
possession  of  said  premises  from  that  date  until  the  date  of 
the  commencement  of  this  action,  to  wit,  February  10,  1905. 
He  paid  all  taxes  assessed  against  said  property  from  1899 
to  1904,  inclusive,  and  exercised  during  all  that  time  full 
control  and  ownership  over  said  land,  and  placed  valuable 
improvements  thereon  of  the  value  of  more  than  $5,000. 
Under  those  facts,  it  is  contended  that  the  court  erred  in 
entering  judgment  for  the  respondent. 

Some  objection  is  made  to  the  tax  sale  certificate  and  the 
tax  deed,  and  it  is  contended  that  they  were  void,  for  the 
reason  that  the  property  was  assessed  to  J.  C.  Crawford, 
and  not  to  the  heirs  of  Joseph  Crawford  or  to  the  adminis- 
trator of  the  decedent's  estate,  as  required  by  the  statutes 
of  the  state.  There  is  nothing  in  that  contention.  While 
there  is,  perhaps,  a  technical  defect  there,  it  is  not  sufficient 
to  warrant  the  reversal  of  this  case. 
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It  18  also  contended  that  the  arrangement  entered  into  be- 
tween Basye  and  one  of  the  Crawfords,  whereby  the  taxes 
were  permitted  to  become  delinquent  and  Basye  was  to  bid 
in  the  property  at  the  tax  sale  and  thereafter  convey  the 
same  to  said  Crawford,  could  not  deprive  the  heirs  of  their 
interest  in  said  real  estate. 

This  transaction  is  fully  set  forth  in  the  evidence,  and 
it  appears  that  the  land  was  of  very  little  value  at  the  time 
of  said  arrangement  between  Basye  and  Crawford,  and  sev- 
eral hundred  dollars  had  been  expended  by  said  Crawford 
and  his  brother  in  the  protection  of  said  land,  and  that  if 
the  land  was  sold  by  the  administrator,  the  heirs  would  prob- 
ably realize  nothing  from  the  sale.  But  so  far  as  Little 
is  concerned,  that  cuts  no  figure  whatever.  Little  purchased 
in  good  faith  and  for  a  valuable  consideration  and  received 
a  quitclaim  deed  to  said  premises  and  entered  upon  it  in 
1899,  and  continued  in  undisputed  and  adverse  possession 
thereof  up  to  the  time  of  bringing  this  suit,  for  a  period  of 
more  than  five  years,  and  paid  all  taxes  assessed  against  said 
premises  and  claimed  to  own  it  as  against  all  the  world. 
All  of  the  heirs  of  said  deceased  were  of  age,  or  became  so 
before  the  bringing  of  this  suit,  and  they  gave  the  matter  no 
attention  whatever.  By  their  neglect  and  carelessness  for 
a  period  of  more  than  five  years,  they  are  now  estopped  from 
claiming  any  interest  whatever  in  said  land,  or,  rather.  Little 
has  become  the  owner  by  adverse  possession  and  other  acts 
for  a  period  of  more  than  five  years. 

If  they  have  any  remedy  whatever,  it  is  against  Chris- 
tens E.  Crawford  and  her  husband  for  their  proportion  of 
the  purchase  price  paid  to  them  by  Little.  Little  held  said 
land  under  the  quitclaim  deed  from  Christena  and  her  hus- 
band, that  being  color  of  title. 

In  Johnson  v.  Hurst,  10  Idaho,  308,  77  Pac.  784,  this  court 
discussed  what  constituted  color  of  title,  and  quote  from 
Wright  V,  Mattison,  18  How.  (U.  S.)  50,  15  L.  ed.  280,  as 
follows:  "A  claim  to  property  under  a  conveyance,  how- 
ever inadequate  to  carry  the  true  title  to  such  property,  and 
however  incompetent  might  have  been  the* power  of  grantor 
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in  such  conveyance  to  pass  a  title  to  the  subject  thereof, 
yet  a  claim  asserted  under  the  provisions  of  such  deed  is 
strictly  a  claim  under  color  of  title." 

In  the  case  at  bar,  Little  claimed  under  a  quitclaim  deed 
from  Crawford  and  was,  therefore,  claiming  under  '*color 
of  title.'* 

The  judgment  is  affirmed  and  costs  are  awarded  to  re- 
spondent. 

Ailshie,  C.  J.,  concurs. 


(Pebraary  14,  1907.) 

ROBERT  RATLIFF,  Appellant,  v.   CHRISTIAN  BALT- 
ZER'S  ADMINISTRATOR,  Respondent 

[89  Pac  71.] 

Insanx  Person— Person  Entirely  Without  Understanding — ^Perso^t 
NOT  Entirely  Without  Understanding — Contract  or — ^Bbscib- 

SION. 

1.  Under  the  provisions  of  seetion  2410,  Bevised  Statutes,  a  per- 
son entirelj  without  understanding  has  no  power  to  make  a  cou- 
traet  of  anj  kind,  but  is  liable  for  the  reasonable  value  of  thin^ 
furnished  to  him  necessary  for  his  support  or  .the  support  of  Lis 
family. 

2.  Under  the  provisions  of  section  2411,  Revised  Statutes,  a  con- 
veyance or  other  contract  of  a  person  of  unsound  mind,  but  not 
entirely  without  understanding,  made  before  his  incapacity  has  been 
judicially  determined,  is  subject  to  rescission. 

3.  Where  a  person  is  not  entirely  without  understanding^,  an<J 
makes  a  contract,  comprehending  its  full  force  and  effect,  and  no 
fraud  or  deceit  has  been  practiced  upon  him,  such  a  contract  will 
not  be  rescinded  under  the  provisions  of  section  2411,  Bevised  Stat- 
utes. 

4.  Contracts  made  by  such  a  person  are  not  absolutely  void,  but 
only  voidable. 
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5.  Held,  under  the  evidence   in  this  ease,  that  B.  was  eompetent 
to  naake  the  eontraet  sued  on,  and  that  he  la  bound  therebj. 
(Syllabus  bj  the  court) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
trict for  Canyon  County.    Hon.  Frank  J.  Smith,  Judge. 

Action  to  foreclose  a  mortgage.  Defense,  incapacity  of 
mortgagor  to  execute  the  contract.  Judgment  for  respond- 
ent   Reversed. 

Balph  P.  Quarl^  and  L.  M.  Pritchard,  for  Appellant. 

The  real  test  of  respondent's  competency  was,  Did  he 
imderstand  the  nature  and  effect  of  the  deed,  aild  of  the 
note  and  mortgage  that  he  gave  at  the  time  they  were  made! 
If  80,  he  was  competent  to  make  them,  and  they  are  valid 
and  binding  on  him  and  on  his  estate,  unless  it  is  shown  that 
frand  was  practiced.  The  evidence  does  not  show  any  such 
fraud.  It  shows  that  BatUff  had  no  knowledge  or  cause  to 
think,  at  the  time  he  sold  the  land,  that  Baltzer  was  mentally 
unsound.  {Kelly  v.  Perrault,  5  Idaho,  221,  48  Pac.  45; 
In  re  Carmichael,  36  Ala.  514;  McDaniel  v.  Crosby,  19  Ark. 
533;  Lemon  v.  Jenkins,  48  Ga.  313;  Raymond  v.  Wathen, 
142  Ind.  374,  41  N.  E.  815;  Teegarden  v.  Lewis,  145  Ind.  101, 
40  N.  B.  1047,  44  N.  B.  9;  Bond  v.  Bond,  7  Alien  (Mass.), 
1;  Dennett  v.  Dennett,  44  N.  H.  531,  84  Am.  Dec.  97;  Wil^ 
kinson  v.  Sherman,  45  N.  J.  Bq.  413,  18  Atl.  228;  Aldrich  v. 
BaUey,  132  N.  Y.  85,  30  N.  B.  264;  Moffitt  v.  Witherspoofh, 
10  Ired.  (N.  C.)  185;  Wright  v.  Jackson,  59  Wis.  569,  18 
N.  W.  486;  Oreenwade  v.  Oreenwade,  43  Md.  315;  Mullins 
V.  Cotrell,  41  Miss.  291;  Jencks  v.  Smithfield,  2  R.  I.  255.) 

But  the  law  goes  further,  and  holds  that  to  avoid  the  con- 
tract on  the  ground  of  mental  incapacity  it  must  appear 
that  the  party  was  so  insane  that  he  did  not  have  a  reason- 
able perception  or  understanding  of  the  nature  of  the  con- 
tract and  of  its  terms.  The  evidence  shows  to  the  contrary 
in  this  case.  (Elwood  v.  O'Brien,  105  Iowa,  239,  74  N.  W, 
740;  Farnam  v.    Brooks,    9  Pick.    (Mass.)   212;  Cutler  v. 
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Zollinger,  117  Mo.  92,  22  S.  W.  895;  Richardson  v.  Smart 
65  Mo.  App.  14;  Aldrich  v.  Bailey,  supra;  Buckey  v.  Buchey, 
38  W.  Va.  168,  18  S.  E.  383.) 

Monomania  or  partial  insanity  does  not  disqualify,  and 
is  no  cause  for  rescission.  {Marks  v.  Hill,  15  Oratt.  422; 
Converse  v.  Converse,  21  Vt.  168,  52  Am.  Dec.  58;  Hill  v, 
Nash,  41  Me.  585,  66  Am.  Dec.  266;  Piddock  v.  Potter,  68 
Pa.  St.  348,  8  Am.  Rep.  181;  Benoist  v.  Murrin,  58  Mo.  307; 
Wetter  v.  Habersham,  60  Ga.  194;  Maynard  v.  Tyler,  168 
Mass.  107,  46  N.  E.  413;  Rice  v.  Rice,  50  Mich.  448,  15  N.  W. 
545;  Bovard  v.  State,  30  Miss.  600;  Boardman  v.  Woodman, 
47  N.  H.  120;  Shreiner  v.  Shreiner,  178  Pa.  St.  57,  35  AtL 
924;  Puryear  v.  Rees,  6  Cold.  (Tenn.)  21;  Benson  v.  Beazley, 
34  Tex.  191 ;  Gardner  v.  Lambeck,  47  Ga.  133 ;  TrumbuU  v. 
Gibbons,  22  N.  J.  L.  117;  Potter  v.  Jones,  20  Or.  252,  25 
Pac.  769, 12  L.  R.  A.  161 ;  Burkhart  v.  Gladdish,  123  Ind.  337, 
24  N.  E.  118;  Gordon  v,  Whitlock,  92  Va.  723,  24  S.  E.  342; 
In  re  Redfield,  116  Cal.  637,  48  Pac.  794.) 

Section  2411,  Revised  Statutes,  was  taken  bodily  from  Cali- 
fornia, and  the  supreme  court  of  that  state  has  held  that  the 
statute  prescribes  no  new  rule,  but  is  simply  declaratory 
of  what  the  law  was  prior  to  its  enactment.  This  is  un- 
doubtedly correct.  {More  v.  Calkins,  85  Cal.  177,  24  Pac. 
729 ;  Castro  v.  Geil,  110  Cal.  292,  52  Am.  St.  Rep.  84,  42  Pac. 
804;  Jacks  v,  Estee,  139  Cal.  507,  73  Pac.  247;  Harris  v. 
Harris,  59  Cal.  620.)  This  statute  simply  affirms  the  com- 
mon-law rule,  shown  by  the  authorities  hereinbefore  cited, 
and  leaves  the  manner  of  applying  the  rule  to  the  courts, 
without  prescribing  the  manner  in  which  it  is  to  be  applied, 
and  hence  it  must  be  applied  in  harmony  with  the  rules  of 
equity  and  the  common  law.  (2  Lewis'  Sutherland  on  Statu- 
tory Construction,  2d  ed.,  453,  456.) 

E.  M.  Wolfe,  for  Respondent 

It  is  argued  that  Baltzer  wrote  the  deed;  that  he  knew 
he  was  writing  a  deed;  that  he  knew  that  the  deed  trans- 
ferred the  property  from  Ratliff  to  himselfj  therefore  he 
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knew  what  he  was  doing,  and  the  deed  must  stand.  The 
deed  is  Baltzer's  written  testimony  that  he  was,  at  that 
time,  crazy.  It  shows  that  instead  of  knowing  what  he  was 
doing,  he  did  not  know  what  he  did. 

A  farther  very  important  fact  is  that  Mr.  Batliff  sold 
the  ranch  for  $1,000  more  than  it  was  worth,  one-third  more 
than  he  had  offered  it  for  a  month  before.  This  was  a 
plain  fraud  upon  a  weak-minded  person,  which  will  not  be 
sustained  in  any  court  of  equity.  (Crowthers  v.  Rowland- 
son,  21  Cal.  377 ;  Moore  v.  Moore,  56  Cal.  89 ;  Boyer  v.  Berry- 
man,  123  Ind.  457,  24  N.  E.  249;  Pearson  v.  Cox,  71  Tex. 
246,  10  Am.  St.  Rep.  740,  9  S.  W.  124;  Eaton  v.  Eaton,  37 
N.  J.  L,  109,  18  Am.  Rep.  716;  Ilovey  v.  Hobson,  53  Me.  452. 
89  Am.  Dec.  705;  Reason  v.  Jones,  119  Mich.  672,  78  N.  W. 
899;  Bumham  v.  Kidwell,  113  111.  t25;  Sedgmck  v.  Jack, 
111  Iowa,  745,  82  N.  W.  1027;  Hay  v.  Miller,  48  Neb.  158,  66 
N.  W.  1115;  Allore  v.  Jewell,  94  U.  S.  506,  24  L.  ed.  260.) 

SULLIVAN,  J. — This  action  was  brought  by  the  appel- 
lant against  the  respondent  to  foreclose  a  certain  mortgage 
on  real  estate  given  to  secure  the  pa3rment  of  the  respondent's 
promissory  note  for  the  sum  of  $2,000.  The  defendant  by 
his  guardian  answered  and  filed  his  cross-complaint.  By 
the  answer  it  is  admitted  that  the  respondent  signed  said 
note  and  mortgage,  but  that  he  was  of  unsound  mind  and 
mentally  incompetent  to  sign  and  execute  them,  or  to  trans- 
act any  business  whatever  at  the  time  they  were  signed. 

By  way  of  cross-complaint,  the  guardian  alleges  that  the 
respondent  was  of  unsound  mind,  and  mentally  incapable  of 
executing  said  note  and  mortgage,  or  of  transacting  any 
business  whatever  at  the  time  he  signed  them,  and  that  on  the 
twenty-second  day  of  June,  1904,  the  said  3altzer  was  declared 
insane  by  the  probate  court  of  Owyhee  county;  that  on  or 
about  the  eighteenth  day  of  May,  1904,  while  the  respondent 
was  so  insane  and  incompetent,  the  appellant  sold  to  him 
the  property  described  in  the  complaint  and  included  in  said 
mortgage,  for  the  sum  of  $3,000;  and  that  on  that  day  the 
respondent  paid  in  cash  to  the  appellaAt  $1,000,  and  on  that 
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date  the  appellant  executed  to  the  defendant  a  deed  pur- 
porting to  convey  said  described  real  estate  to  Baltzer,  and 
that  for  the  purpose  of  securing  the  balance  of  the  purchase 
price,  the  appellant  took  from  the  defendant  the  mortgage 
described  in  the  complaint,  well  knowing  at  that  time,  and 
for  a  long  time  prior  thereto,  said  Baltzer  was  of  unsound 
mind  and  mentally  incompetent  to  transact  any  business; 
that  at  the  time  said  deed  and  mortgage  were  made  said  real 
estate  was  of  no  greater  value  than  the  sum  of  $1,500,  and 
that  fact  was  well  known  to  the  appellant,  and  because  of 
that  fact  the  appellant  committed  a  fraud  on  the  defend- 
ant; and  on  information  and  belief,  it  is  alleged  that  the 
deed  to  said  real  estate  was  never  delivered  to  the  said 
Baltzer,  and  that  on  or  about  the  nineteenth  day  of  April, 
1905,  said  deed  was  handed  to  the  guardian  by  the  appellant, 
at  which  time  the  said  guardian  refused  to  accept  said  deed, 
but  regardless  of  that  fact  the  appellant  left  the  deed  in  pos- 
session of  the  guardian;  and  that  the  mortgage  described  in 
appellant's  complaint  was  never  delivered  to  the  appellant 
by  the  defendant  or  by  any  person  at  his  request;  that  the 
respondent  never  took  possession  of  the  property  described 
in  the  complaint,  or  any  part  thereof,  and  that  appellant 
remained  in  possession  thereof;  that  the  guardian  offered  to 
transfer  to  the  appellant  all  rights  or  claims  of  the  defend- 
ant in  and  to  said  property,  and  requested  him  to  return 
the  $1,000  paid  on  the  purchase  price  thereof,  which  he 
refused  to  do;  that  the  said  guardian  is  now  ready,  able 
and  willing  to  relinquish  all  rights  that  said  respondent 
may  have  in  and  to  said  property  and  prays  for  judgment; 
that  the  mortgage  may  be  canceled;  that  said  deed  be  re- 
turned to  plaintiff;  that  the  said  appellant  be  required  to 
pay  to  said  guardian  the  said  sum  of  $1,000,  together  with 
interest  at  the  rate  of  ten  per  cent  from  the  eighteenth  day  of 
May,  1904,  and  for  such  other  and  further  relief  as  may  be 
just  and  equitable. 

The  appellant  answered  the  cross-complaint  and  denied 
the  material  allegations  therein  contained,  and  averred  that 
at  the  time  of  said  transaction  the  respondent  was  sane, 
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was  of  sound  mind,  and  fully  knew  and  realized  what  he  was 
doing;  and  denied  that  said  land  was  not  at  that  time  worth 
to  exceed  $1,500,  and  avers  that  it  was  worth  $3,000,  or  more. 

The  issues  thus  made  were  tried  before  the  court  without  a 
jury,  and  findings  of  fact  were  made  and  entered  in  favor 
of  the  defendant,-  and  judgment  was  entered  thereon  in  his 
favor,  whereby  said  note  and  mortgage  were  canceled  and 
jud^nncnt  against  the  appellant  was  entered  for  the  sum  of 
$1,000,  with  interest  thereon  at  seven  per  cent  from  the 
eighteenth  day  of  May,  1904. 

We  will  observe  here  that  the  judgment  contained  in  the 
transcript  provides  for  interest  at  ten  per  cent,  but  it  was 
stated  in  the  oral  argument  that  a  waiver  had  been  filed  by 
counsel  for  respondent,  whereby  he  waived  ten  per  cent  in- 
terest and  only  claimed  seven  per  cent. 

The  appeal  is  from  the  judgment,  and  was  taken  within 
sixty  days  after  the  entry  thereof.  Numerous  errors  are 
assigned,  based  on  the  admission  and  rejection  of  certain  tes- 
timony and  the  refusal  to  strike  out  certain  evidence,  and 
that  the  evidence  is  insufficient  to  support  certain  findings 
made  by  the  court;  and  the  failure  to  find  on  certain  issues 
made  by  the  pleadings. 

We  shall  refer  to  Baltzer  as  the  respondent,  for  conven- 
ience, when,  as  a  matter  of  fact,  Baltzer  was  represented  by 
a  guardian  or  administrator  from  the  commencement  to  the 
termination  of  this  action. 

In  limine  we  will  state  that  the  evidence  shows  that  the 
respondent,  Baltzer,  was  a  Dane,  forty-two  years  of  age,  and 
mimarried;  that  he  had  lived  in  Bruneau  Valley,  Owyhee 
county,  for  a  number  of  years  and  was  engaged  in  the  mer- 
cantile business;  that  he  was  a  keen,  shrewd  business  man; 
that  about  the  time  the  transaction  involved  in  this  case  oc- 
curred there  was  considerable  excitement  in  the  Bruneau 
valley  over  a  certain  reservoir  and  canal  scheme  that  was 
in  course  of  construction  in  that  valley;  that  it  was  the  im- 
pression that  if  that  scheme  was  completed,  agricultural  lands 
in  that  valley  would  increase  greatly  in  value ;  that  respond- 
ent Baltzer  was  furnishing  the  contractors  and  workmen  on 
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that  scheme  with  considerable  of  their  merchandise  and  sup- 
plies; that  during  the  months  of  March,  April  and  May, 
1904,  said  Baltzer  purchased  four  farms  in  said  vaUey,  in- 
cluding the  one  involved  in  this  case. 

It  also  appears  that  Baltzer  acted  peculiarly  on  a  number 
of  occasions — differently  from  what  was  his  habit;  he  was 
very  fond  of  music,  and  at  times  would  try  to  sing  and  play 
on  musical  instruments,  when,  as  a  matter  of  fact,  he  could 
neither  sing  nor  play.  He  became  enamored  of  a  school 
teacher  and  would  dance  for  her.  He  bought  two  peacocks 
that  pleased  his  fancy,  and  also  a  mare  which  he  seemed  to 
take  great  pleasure  in  riding.  He  did  many  of  those  things 
during  the  months  of  April  and  May,  1904,  during  which 
months  he  continued  to  carry  on  his  mercantile  business.  On 
the  fifteenth  day  of  May,  he  and  a  nephew  went  to  the  ranch 
of  the  appellant,  that  being  the  ranch  in  question,  and  looked 
it  over,  took  dinner  with  the  appellant,  and  finally  on  that 
day  agreed  to  purchase  the  same  at  the  price  of  $3,000. 
Thereafter,  on  the  eighteenth  day  of  May,  the  bargain  was 
closed;  Baltzer  drew  the  deed  himself  and  the  appellant  ex- 
ecuted it  and  left  it  with  Baltzer.  At  that  time  Baltzer  drew 
his  check  in  favor  of  appellant  for  $1,000,  which  was  a  pay- 
ment on  the  purchase  price,  and  gave  to  the  appellant  a  note 
for  $2,000  due  on  demand ,  for  the  remainder  of  the  purchase 
price.  On  June  5,  1904,  Baltzer  executed  the  promissory' 
note  sued  on  herein  in  lieu  of  the  first  one,  for  $2,000,  due 
thirty  days  after  date,  and  executed  said  mortgage  on  said 
farm  to  appellant,  to  secure  the  payment  of  said  note. 

It  appears  that  a  son  of  the  appellant  was  on  the  ranch 
and  had  rented  it  for  the  year  1904,  and  it  was  agreed  be- 
tween the  parties  that  said  tenant  should  become  the  tenant 
of  the  respondent  and  hold  the  possession  of  said  premises 
for  him. 

On  the  twenty-second  day  of  June,  1904,  Baltzer  was  ad- 
judged insane  and  sent  to  the  Blackfoot  Insane  Asylum;  he 
remained  there  about  six  weeks;  from  there  he  was  taken  to 
Denmark  by  his  nephew,  and  the  evidence  shows  that  at  the 
time  of  the  trial  of  this  case  he  was  in  an  insane  asylum  in 
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Denmark.  It  also  appears  that  he  died  there  some  time 
after  the  trial  of  this  ease.  Before  his  death,  one  John 
Mitchell  was  appointed  by  the  probate  court  of  Owyhee 
county,  as  guardian  of  his  person  and  estate,  and  said  Mit- 
chell refused  to  pay  to  appellant  the  amount  due  on  said 
promissory  note  of  $2,000,  on  the  ground  that  said  Baltzer 
was  insane  and  incompetent  to  transact  any  business  at  the 
time  he  purchased  said  farm  from  appellant  and  at  the  time 
he  executed  said  note  and  mortgage;  and  the  real  question 
in  this  case  is,  Was  said  Baltzer  competent  to  make  the  con- 
tract whereby  he  purchased  said  farm! 

There  is  considerable  opinion  testimony  contained  in  the 
record  upon  that  question.  While  some  of  the  witnesses  are 
of  the  opinion  that  Baltzer  was  incompetent  to  make  a  con< 
tract,  there  is  the  testimony  of  other  witnesses  to  the  con- 
trary.     " 

It  is  contended  by  counsel  for  respondent  that  section  2411, 
Revised  Statutes,  protects  a  class  of  incompetent  persons 
and  that  Baltzer  comes  within  that  class.  The  section  is  as 
follows:  *'A  conveyance  or  other  contract  of  a  person  of  un- 
sound mind,  but  not  entirely  without  understanding,  made 
before  his  incapacity  has  been  judicially  determined,  is  sub- 
ject to  rescission." 

That  section  is  taken  from  section  39  of  the  Civil  Code  of 
California. 

It  has  been  declared  by  the  supreme  court  of  California 
that  the  provisions  of  sections  38  and  39  of  the  Civil  Code 
are  to  be  regarded  as  expressions  of  the  previously  existing 
law.  The  rule  laid  down  by  said  section  38  is  that  a  con- 
tract of  a  person  entirely  without  understanding  is  void,  and 
section  39  provides  that  the  contract  of  a  person  not  entirely 
without  understanding  is  subject  to  rescission.  {Jacks  v, 
Estee,  139  Cal.  507,  73  Pac.  2^7;  More  v.  Calkins,  85  Cal.  177, 
24  Pac.  729;  Castro  v.  Geil,  110  Cal.  292,  52  Am.  St.  Rep.  84, 
42  Pac.  804;  Harris  v.  Harris,  59  Cal.  620.) 

Those  sections  are  substantially  the  same  as  sections  2410 
and  2411,  Revised  Statutes.  The  first  section  contains  the 
phrase,  ''entirely  without  understanding,"  while  the  latter 
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section  contains  the  phrase,  ''not  entirely  without  understand- 
ing." 

It  has  been  a  well-recognized  rule  for  many  years  that  a 
person  ''entirely  without  understanding"  has  no  power  to 
make  a  contract  of  any  kind,  but  is  liable  for  the  reasonable 
value  of  things  furnished  to  him  necessary  for  his  support 
and  the  support  of  his  family.  And  also  it  is  a  rule  well 
established  that  the  conveyance  or  other  contract  of  a  person 
of  unsound  mind  "but  not  entirely  without  understanding" 
made  before  his  incapacity  has  been  judicially  determined,  is 
subject  to  rescission. 

It  is  also  well  recognized  that  a  person  may  be  insane  on 
one  subject  and  perfectly  sane  on  another.  Such  a  person  is 
not  "entirely  without  understanding,"  and  if  he  makes 'a 
contract  concerning  matters  on  which  he  is  sane,  and  it  ap- 
pears to  the  court  that  no  fraud  or  deceit  has  been  practiced 
upon  him,  that  he  fully  comprehended  the  purpose  and  effect 
of  his  contract,  that  he  has  not  been  overreached,  such  a  con- 
tract will  not  be  rescinded.  But  where  it  is  made  to  appear 
that  a  person  is  insane  upon  one  subject,  his  contracts  in 
regard  to  other  matters  will  be  scrutinized  closely  by  courts 
when  their  validity  and  his  competency  to  make  them  are 
questioned. 

Contracts  made  by  such  a  person  are  not  absolutely  void — 
only  voidable.  {Caldwell  v.  Ruddy,  2  Idaho,  1,  1  Pac.  339: 
Dexter  v.  Hall,  15  Wall.  9,  21  L.  ed.  73.)  The  case  of  the 
French  Lumbering  Co,  v.  Theriault,  107  Wis.  627,  81  Am. 
St.  Rep.  856,  83  N.  W.  927,  51  L.  R.  A.  910,  is  a  well-con- 
sidered case  upon  the  question  under  consideration,  and 
holds  that  a  deed  made  by  an  insane  person,  not  under 
guardianship,  is  voidable  only.  Justice  Marshall,  who  pre- 
pared that  opinion,  reviewed  many  cases,  and  came  to  the 
conclusion  that  there  was  some  conflict  of  authority  in  this 
country  and  between  the  courts  of  this  country  and  those  of 
England  regarding  the  character  of  an  insane  person's  deed, 
and  said:  "In  England  it  is  held  that  such  a  deed  is  ab- 
solutely void.  There  are  a  few  authorities  to  the  same  effect 
in  this  countiy,  most  or  all  of  which,  upon  a  careful  ex- 
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amination,  will  be  found  to  be  quite  undecisive  and  uDsatis- 
faetory.  The  text-writers  are  in  substantial  accord  that  an 
insane  person's  deed  conveys  title  to  the  ^antee,  and  is 
voidable  only."  In  support  of  that  rule,  he  cites  Devlin  on 
Deeds,  sec.  73;  1  Washburn  on  Real  Property,  5th  ed.,  p. 
486,  and  many  other  authorities.  To  RUey  v.  Carter,  76  Md. 
581,  35  Am.  St.  Bep.  443.  25  AU.  667,  19  L.  B.  A.  489,  is 
an  exhaustive  note  upon  the  question  under  consideration. 

Baltzer  was  not  "entirely  without  understanding,"  and 
the  evidence  shows  that  he  possessed  mental  capacity  suffi- 
eient  to  understand  the  purpose  and  effect  of  the  transaction 
herein  sued  on,  and  it  does  not  appear  that  any  deception  or 
fraud  was  practiced  upon  him  in  said  transaction.  There- 
fore, there  is  no  good  reason  why  said  contract  should  be  re- 
scinded, and  under  the  provisions  of  said  section  2411  a  court 
will  not  rescind  a  contract  unless  there  is  some  good  reason 
for  doing  so.  The  mere  fact  that  Baltzer  was  ''off "  or  insane 
on  some  questions  would  not  justify  the  court  in  rescinding 
a  contract  entered  into  by  him  where  he  fully  understood  its 
purpose  and  effect,  and  where  the  evidence  shows  the  utmost 
good  faith  and  fair  dealing  on  the  part  of  the  other  contract- 
ing party. 

It  is  a  well-recognized  fact  that  a  person  may  be  insane 
on  one  subject  and  perfectly  sane  on  another.  Such  a  per- 
son is  recognized  as  one  of  ''unsound  mind  but  not  entirely 
without  understanding,"  and  under  the  law  a  court  may 
hold  the  contract  of  such  a  person  valid  and  binding,  or 
otherwise.  Each  case  must  stand  upon  its  own  facts.  Now 
in  the  case  at  bar,  the  evidence  shows  that  Baltzer  on  the 
subject  of  music  was  not  exactly  in  his  right  mind;  it  also 
appears  that  he  ordered  more  goods  of  certain  kinds  than  his 
business  warranted.  But  when  we  take  into  consideration 
the  fact  that  there  was  a  prospective  boom  on  in  that  region 
of  the  country,  and  he  ordered  more  goods  than  the  facts 
subsequently  warranted,  we  cannot  conclude  that  he  did  dif- 
ferently in  that  regard  than  an  ordinarily  sane  man  might 
have  done  under  the  same  facts  and  circumstances.  There 
Idaho,  Vol.  13—11 


Digitized  by  LjOOQIC 


162  Batliff'i;.  Baltz£»'s  Admb.         [13  Idaho, 

____ jj 

Opinion  of  the  Court — Sullivan,  J. 

was  a  prospective  increase  in  the  value  of  real  estate  in  that 
region  of  country,  and  it  is  not  an  indication  of  insanity  for  a 
person  to  buy  real  estate  under  those  circumstances  with  a 
hope  of  realizing  a  profit  thereon,  as  was  done  by  Baltzer. 

Taking  the  evidence  all  together,  it  clearly  shows  that 
Baltzer  fully  understood  what  he  was  doing  when  he  pur- 
chased the  land  in  question.  He  made  the  bargain  for  it, 
drew  the  deed,  which  the  plainti£F  signed,  conveying  the 
title  of  said  land  to  himself,  and  drew  his  check  for  $1,000, 
which  was  paid.  The  evidence  clearly  shows  that  he  fully 
understood  the  contract,  and  we  think  the  evidence  shoivs 
that  he  was  competent  to  make  it. 

Some  stress  is  laid  upon  the  fact  that  he  paid  more  for 
the  farm  than  it  was  worth.  According  to  the  testimony  of 
defendant's  witnesses,  the  farm  was  worth  only  about  $2,000, 
and  according  to  the  testimony  of  the  witnesses  of  the  plain- 
tiff, the  farm  was  worth  $3,000.  We  do  not  think  the  fact 
that  Baltzer  paid  $3,000  for  the  land,  under  the  facts  dis- 
closed by  the  evidence,  was  any  indication  that  he  was  in- 
sane, and  did  not  fully  understand  the  force  and  effect  of 
his  contract. 

From  the  latter  part  of  May  until  he  was  declared  insane 
by  the  probate  court,  it  appears  that  he  grew  rapidly  worse, 
but  that  fact  is  not  a  test  of  his  competency  to  enter  into  the 
contract  referred  to  on  the  18th  of  May,  1904.  Unless  the 
evidence  shows  the  impairment  of  his  mental  faculties  was 
such  as  to  entirely  make  him  without  understanding,  his  con- 
tract could  not  be  absolutely  void ;  but  if  his  mental  capacity 
was  such  as  to  enable  him  to  understand  the  purpose  and 
effect  of  the  contract  entered  into,  and  the  purpose  and  effect 
of  the  note  and  mortgage  sued  on  in  this  action,  then  his 
contract  is  only  voidable — not  absolutely  void — and  it  is  sub- 
ject to  rescission  by  a  court  of  equity  only  upon  the  showing 
that  he  did  not  have  mental  capacity  sufficient  to  understand 
the  purpose  and  effect  of  the  contract,  or  that  fraud  or  de- 
ception was  practiced  on  him. 
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Points  Decided. 

The  judgment  must  be  reversed  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial,  and  it  is  so  ordered. 
Costs  are  awarded  to  the  appellant. 

Ailshie,  C.  J.,  concurs. 


(Pebniary  20,  1907.) 

GEORGE   RINKER,    Respondent,  v.  J.  A.    LAUER,  Ap- 
pellant. 

[88  Pac.  1057.] 

ViRDICT— SUFPIcnSNCT   OF  EviDENCB — INSTRUCTIONS. 

1.  Held,  that  the  evidence  la  inaufficient  to  sustain  the  yerdiet. 

2.  Where  it  ia  understood  between  the  parties  that  the  defendant 
should  make  a  settlement  and  pay*  a  commission  man  for  selling  real 
estate,  and  also  pay  aU  taxes  against  such  real  estate  and  render 
certain  services  for  the  plaintiff,  such  claims  are  a  valid  offset  or 
counterclaim  against  the  promissory  notes  of  the  defendant  ownetl 
by  the  plaintiff  and  sued  on  in  the  action,  and  it  was  error  for  the 
court  to  instruct  the  jury  that  the  defendant  was  not  entitled  to  a 
credit  on  said  notes  until  he  had  given  the  plaintiff  a  statement  of 
said  claim  and  asked  for  credit  on  said  notes. 

3.  Where  a  promissory  note  provides  for  an  attorney's  fee,  and 
suit  is  brought  thereon,  the  plaintiff  is  entitled  to  recover  a  reason- 
able attorney's  fee,  provided  the  plaintiff  recovers  judgment  on 
such  notes. 

4.  A  reasonable  fee  for  the  services  rendered  is  the  value  of 
such  services. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial 
District  for  Canyon  County.    Hon.  Prank  J.  Smith,  Judge. 

Action  to  recover  on  promissory  note.    Paj'^ment  pleaded 
as  a  defense.    Judgment  in  favor  of  plaintiff.    EeversecL 
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Ira  W.  Kenward,  for  Appellant 

Each  item  and  claim  that  the  defendlint  had  against  the 
plaintiff  was  an  offset  at  the  date  of  its  creation  of  so  much 
principal  and  interest  then  due  on  the  various  notes. 

A  statement  of  the  claim  and  the  demand  for  credit  has 
never  been  necessary  to  recover.  No  demand  is  necessary  be- 
fore bringing  an  action  for  the  recovery  of  the  price  of 
articles  sold  and  delivered,  where  the  contract  itself  does  not 
impose  that  condition.  Such  a  debt  is  due  when  the  trans- 
action is  complete.  (1  Cyc,  par.  C,  p.  475,  citing  Ryors  v. 
Prior,  31  Mo.  App.  555;  Ballew  v.  Casey,  60  Tex.  573;  Low 
V.  Griffin  (Tex.  Civ.  App.),  41  S.  W.  73;  Foster  v.  New- 
hrough,  66  Barb.  (N.  Y.)  645.) 

SULLIVAN,  J. — This  action  was  brought  to  recover  bal- 
ance claimed  to  be  due  on  four  certain  promissory  notes  for 
$100  each,  that  bore  interest  at  the  rate  of  eight  per  cent  per 
annum.  The  plaintiff  prayed  for  judgment,  for  the  sum  of 
$221.51  and  an  attorney's  fee  of  $100. 

The  answer  denies  that  there  is  anything  due  whatever  on 
said  notes,  and  avers  that  they  have  been  paid  in  full,  and 
as  a  further  defense  a  counterclaim,  or  setoff,  is  plead 
against  the  plaintiff  for  the  sum  of  $100,  alleged  to  have  been 
commission  for  the  sale  of  certain  real  estate  belonging  to 
the  plaintiff  and  agreed  to  be  paid  by  him ;  and  as  a  further 
defense,  counterclaim  or  setoff,  avers  that  by  and  with  the 
authority  of  the  plaintiff,  the  defendant  had  paid  certain 
taxes  due  on  the  land  so  sold  and  performed  certain  labor 
and  services  for  the  plaintiff,  at  his  instance  and  request,  all 
of  the  value  of  $117.82,  and  prays  for  judgment  for  what- 
ever may  be  ascertained  to  be  due  him  against  the  plaintiff. 

Upon  the  issues  thus  made,  the  cause  was  tried  by  the 
court  before  a  jury,  and  verdict  was  returned  for  $193.14 
against  the  defendant  and  in  favor  of  the  plaintiff.  A  mo- 
tion for  a  new  trial  was  denied  and  the  appeal  is  from  the 
order  denying  said  motion. 
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The  transcript  contains  the  evidence  given  on  the  trial, 
and  one  of  the  disputes  on  the  trial  was  over  the  payment  of 
$218  made  by  the  defendant  to  the  plaintiff,  and  the  pay- 
ment of  a  commission  of  $100  for  the  isale  of  plaintiff's  land^ 
and  for  the  payment  of  taxes  due  on  said  land,  and  for  ser- 
vices rendered  by  the  defendant  for  the  plaintiff. 

This  action  was  commenced  on  the  twenty-sixth  day  of 
September,  1905.  The  plaintiff  admits  that  he  received  $218 
from  the  defendant,  to  be  applied  on  said  notes,  on  the 
thirtieth  day  of  September,  four  days  after  this  action  was 
commenced.  The  defendant's  evidence  shows  that  he  had 
mailed  a  check  for  $218  to  the  plaintiff  on  the  fourteeiith  day 
of  September,  some  twelve  days  before  this  action  was 
brought.  But  be  that  fact  as  it  may,  if  when  the  suit  was 
brought  there  were  $221.51  due  on  said  notes,  and  the  plain- 
tiff received  a  payment  of  $218  thereon  on  the  thirtieth  day 
of  September,  there  would  remain  due  on  said  notes  the  dif- 
ference between  $221.51  and  $218,  which  is  $3.51. 

The  evidence  clearly  shows  that  the  plaintiff  had  agreed 
to  pay  $100  to  a  man  by  the  name  of  Edgington,  as  a  com- 
mission for  the  sale  of  real  estate  belonging  to  plaintiff,  and 
it  abo  shows  that  he  had  authorized  the  defendant  to  pay 
whatever  taxes  was  due  on  said  land,  and  that  the  defendant 
had  already  paid  said  commission  of  $100,  and  something 
over  $100  for  taxes  and  in  services.  That  being  true,  the  de- 
fendant was  entitled  to  judgment  against  the  plaintiff  for 
the  difference  between  the  balance  due  on  the  notes  and  at- 
torney's fee  for  bringing  this  suit,  and  the  amount  due  the 
defendant  for  said  commission,  for  taxes  paid  and  for  ser- 
vices rendered.  There  is  no  evidence  in  the  record  whatever 
to  sustain  the  verdict  of  the  jury. 

The  giving  of  instruction  No.  1  is  assigned  as  error.  "While 
that  instruction  is  a  little  obscure,  we  take  it  that  the  court 
was  there  simply  stating  the  allegations  of  the  complaint, 
and  was  not  instructing  the  jury  on  the  facts  shown  by  the 
evidence.  In  fact,  as  we  understand  instruction  No.  1,  it 
ivag  intended  to  simply  state  to  the  jury  the  issues  made  by 
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the  pleadings.  While  that  instruction  is  not  very  clear,  we 
cannot  say  that  it  was  error. 

In  the  latter  part  of  instruction  4,  the  court  instructed  the 
jury  as  follows:  "You  are  further  instructed  that  the  de- 
fendant is  not  entitled  to  a  credit  on  the  notes  sued  upon  in 
plaintiff's  complaint  until  he  has  given  the  plaintiff  a  state- 
ment of  said  claim  and  asked  for  credit  on  said  note."  That 
part  of  said  instruction  is  clearly  erroneous,  for  the  evidence 
shows  that  the  defendant  was  entitled  to  credit  on  said  notes 
for  commission,  taxes  and  services  of  the  defendant  as  soon 
as  such  services  were  rendered  and  money  paid. 

Under  the  facts,  there  was  no  error  in  giving  instruction 
No.  7,  which  refers  to  the  bringing  of  the  suit  and  attorney's 
fees.  Of  course,  if  there  was  nothing  due  the  plaintiff  at  the 
time  the  suit  was  commenced,  he  is  not  entitled  to  any  at- 
torney's fees,  and  if  there  was  a  balance  due  the  plaintiff  at 
the  time  the  suit  was  brought,  and  payment  thereof  was  made 
prior  to  the  trial  of  the  case,  the  attorney's  fee  would  not 
be  as  much  as  it  would  if  the  cause  had  been  contested  in 
court  and  a  judgment  taken  against  the  defendant. 

For  the  reasons  above  given,  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  a  new  trial,  and  it  is  so 
ordered,  with  costs  in  favor  of  the  appellant* 

Ailshie,  C.  J.,  concurs. 


Digitized  by  VjOOQIC 


Feb.  1907.]    CuNiqNGHAM  V.  Bank  of  Nampa,  Ltd.        167 
Points  Decided. 


(February  20,  1907.) 

IttCHABD    CUNNINGHAM,    Trustee,    etc.,    Appellant,  ▼. 
BANK  OF  NAMPA,  Ltd.,  Bespondent. 

[88  Pae.  975.] 

CbLLECTioN  Agent— Trust  Pund^Collectob  as  Trustei — Cestuts 
Que  Teustent — Attachment  of  Trust  Funds — Deposit  of 
Trust  Funds  in  Bank — Gestuis  Que  Tbustemt  Parties  Plain- 
tiff. 

1.  Where  C.  collects  monej  on  notes  and  accounts  as  an  at- 
torney and  collecting  agent  for  clients,  and  deposits  the  same 
in  a  bank  in  his  own  name  as  "Atty.,"  and  the  money  is  there- 
after attached  and  levied  upon  for  the  debt  of  C,  held,  that  in  an 
action  by  C.  as  trustee  for  his  eestuis  que  trustent  against  the  bank 
and  the  officer  who  levied  the  writ,  the  money  may  be  recovered 
for  the  use  and  benefit  of  the  parties  beneficially  interested  and 
equitably  entitled  to  the  fund. 

2.  Where  money  is  deposited  in  a  bank  by  C,  as  "Atty.,"  if  the 
bank  has  no  other  or  further  information  as  to  the  ownership  of  the 
fund  so  deposited  than  that  indicated  by  the  designation  "Atty.,'* 
the  bank  will  be  justified  in  paying  the  money  over  to  the  officer 
levying  a  writ  of  attachment  in  an  action  for  the  collection  of  a 
debt  owing  by  C. 

3.  Id. — In  such  case,  as  between  0.  and  the  bank,  the  latter  is 
liable  to  pay  the  money  so  deposited  to  C.  on  his  check,  and  as  be- 
tween him  and  the  bank  the  same  relation  will  exist  as  would  exist 
between  the  bank  and  any  other  general  depositor. 

4.  Where  an  attorney  has  collected  money  on  notes  and  accounts 
for  his  clients,  and  has  deposited  the  same  in  a  bank,  and  thereafter 
institutes  an  action  as  trustee  for  his  several  clients  to  collect  the 
money  so  deposited  from  the  bank,  the  beneficiaries  or  cestuis  que 
trustent  are  proper  parties  as  coplaintiffs,  they  being  the  parties 
beneficially  interested  in  the  action  and  the  recovery  of  the  fund. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial 
District  for  Canyon  County.    Hon.  Frank  J.  Smith,  Judge. 

Action  by  Richard  Cunningham,  as  trustee,  to  recover  cer- 
tain funds  deposited  in  the  bank  and  belonging  to  his  clients* 
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Defendants  demurred  to  the  complaint  and  the  demurrer 
was  sustained.  Judgment  was  entered  in  favor  of  the  de- 
fendants.   Plaintiff  appeals  from  the  judgment.    Reversed, 

E.  11.  Wolfe,  for  Appellant 

There  is  one  fact  which  controls  this  case:  Whose  money 
is  this!  If  it  is  Cunningham's,  the  creditors  can  reach  it; 
if  not,  they  cannot.  (First  Nat,  Bank  v.  Hummel,  14  Colo. 
259,  20  Am.  St.  Rep.  252,  8  L.  R.  A.  788,  23  Pac.  986;  State 
V.  Thum,  6  Idaho,  323,  55  Pac.  858.) 

Property  in  the  hands  of  a  debtor  cannot  be  attached  if  he 
does  not  own  it;  what  he  holds  as  guardian,  executor  or 
agent,  or  in  any  fiduciary  or  other  capacity,  cannot  be  at- 
tached for  his  debts.  (Waples  on  Attachment,  1214;  Des 
Moines  Cotton  Mills  Co.  v.  Cooper,  93  Iowa,  654,  61  N.  W. 
1084;  Van  Allen  v.  American  Nat,  Bank,  52  N.  Y.  1 ;  National 
Bank  v.  Life  Ins.  Co.,  104  U.  S.  54-77,  26  L.  ed.  694.) 

Though  the  money  belonged  to  the  clients,  the  contract 
with  the  bank  was  made  by  Mr.  Cunningham ;  therefore  Cun- 
ningham, under  sections  4090  and  4092,  Revised  Statutes,  had 
the  right  to  compel  the  return  of  it  from  the  bank  who  ac- 
cepted it,  and  it  will  not  be  heard  to  say  that  he  had  no  right 
to  recover  the  money.     (People  v.  Slocum,  1  Idaho,  65.) 

Hawley,  Puckett  &  Hawley  and  Frank  Estabrook,  for  Re- 
spondent. 

It  does  not  lie  in  the  mouth  of  Mr.  Cunningham  or  any 
of  his  privies  to  deny  that  the  money  was  not  his  own,  which 
he  had  the  right  to  deposit  in  bank,  and  the  bank  had  a  right 
to  receive  from  him  on  deposit.  (Bank  v.  Oandy,  11  Neb.  431, 
9  N.  W.  566 ;  Drake  on  Attachment,  sec.  491.) 

The  word  ** attorney*'  after  his  name  is  only  descriptio 
personae,  and  in  no  way  signifies  an  agency  or  a  trust  rela- 
tion. An  executor  depositing  the  funds  of  an  estate  in  his 
private  capacity  is  liable  to  have  them  attached  as  his.  (Peo- 
ple's Bank  v.  Barhour,  14  Ky.  Law  Rep.  98,  19  S.  W.  588.) 
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Did  Cunningham  under  the  provisions  of  section  4092,  Re- 
vised Statutes,  according  to  the  allegations  of  the  complaint 
itself,  make  a  contract  with  the  bank  for  the  benefit  of  the 
parties  for  whom  he  claimed  to  be  trustee  f  The  only  allega- 
tion that  has  any  reference  to  the  matter  at  all  is  as  follows : 
After  stating  what  his  object  was  in  making  the  deposit, 
''all  of  which  was  well  known  by  the  said  bank  and  said 
money  was  accepted  by  the  said  bank  on  the  above  condi- 
tion." 

This  provision  of  the  statute  means  a  trustee  created  by 
express  agreement,  either  written  or  oral.  (Bobbins  v,  Dev^ 
m«,  20  Wis.  142-148.) 

The  plaintiflf  deposited  the  money  to  his  own  account, 
which,  as  shown  by  the  allegations  of  the  complaint,  was  a 
general  deposit,  without  alleging  any  express  agreement  be- 
tween himself  and  the  bank,  which  would  bring  it  within  the 
provisions  of  the  statute  defining  a  trustee  of  an  express  trust. 
Under  the  provisions  of  section  4309,  the  bank  had  nothing 
to  do  but  pay  the  money  over  to  the  sheriff,  or  hold  it  until 
the  attachment  was  discharged  or  released.  The  sheriff  is 
the  one  liable  for  a  wrongful  attachment  if  one  was  made, 
and  not  the  defendant  bank. 

The  bank  owed  Cunningham  and  he  owes  his  clients,  and 
also  owes  the  party  we  sued  for  in  the  original  suit,  out  of 
which  the  attadmient  issued;  we  attached  the  debt  as  by 
law  we  had  a  right  to  do.  The  decisions  holding  that  trust 
funds  can  be  followed  apply  to  cases  only  as  between  the 
trustee  and  cestui  que  iru^t,  and  not  to  a  case  like  the  one 
at  bar,  where  the  rights  of  innocent  third  parties  are  involved. 

AILSHIB,  C.  J. — ^This  action  was  instituted  by  the  plain- 
tiff Richard  Cunningham  as  trustee  for  a  number  of  per- 
sons named  in  the  complaint,  against  the  Bank  of  Nampa, 
Ltd.,  a  corporation,  J.  C.  Nichols,  sheriff  of  Canyon  county, 
and  the  United  States  Fidelity  and  Guaranty  Company,  a 
corporation,  bondsman  for  the  sheriff,  to  recover  the  sum  of 
$913.24,  the  amount  of  damages  claimed  to  have  been  sus- 
tained by  the  cestuis  que  trustent.    The  defendants  demurred 
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to  the  complaint  and  the  demurrer  was  sustained.  Plaintiff 
thereupon  appealed  from  the  judgment.  The  facts  disclosed 
by  the  complaint  are  substantially  as  follows: 

That  Richard  Cunningham  is  an  attorney  at  law,  and  as 
such  has  collected  the  money  sought  to  be  recovered  from 
different  persons  on  notes  and  accounts  in  favor  of  his 
several  clients  for  whom  he  was  acting  as  agent  or  trustee  in 
the  collection  and  transmission  of  the  proceeds  of  the  several 
notes  and  accounts.  He  alleges  that  he  had  an  account  with 
the  defendant  bank  in  which  he  deposited  all  the  moneys 
collected  by  him  for  his  clients  in  the  name  of  "Bichard 
Cunningham,  Atty."  It  is  alleged  that  this  was  a  special 
account  of  trust  funds  against  which  he  checked  in  pay- 
ment of  the  various  clients  whose  moneys  he  had  therein  de- 
posited. It  is  charged  that  the  bank  had  knowledge  and 
notice  of  the  nature  and  character  of  the  fund  thus  deposited, 
and  that  the  same  was  not  the  money  or  property  of  Cun- 
ningham*. During  this  time,  while  the  money  was  still  in 
the  bank,  one  Henry  W.  Leman,  who  held  a  judgment  againfi;t 
Cunningham  in  the  state  of  Nebraska,  brought  an  action  on 
such  judgment  in  Ada  county,  Idaho,  and  caused  a  writ  of 
attachment  to  be  issued  against  the  property  of  Cunningham, 
and  delivered  that  writ  to  the  sheriff  of  Canyon  county,  who 
served  it  on  the  defendant  bank  and  attached  the  fund  and 
account  therein  held  in  the  name  of  "Richard  Cunningham, 
Atty."  Plaintiff  Cunningham  thereafter  demanded  in  the 
name  of  his  alleged  cestuis  que  trustent  the  delivery  of  the 
money  theretofore  deposited  and  upon  which  the  writ  of  at- 
tachment had  been  levied.  The  bank  refused  to  turn  over 
the  fund  and  a  like  demand  was  made  of  the  sheriff,  who  also 
refused,  and  thereupon  this  action  was  commenced!  The 
bank  demurred  to  the  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Nichols  and  the  guaranty  company  demurred  upon  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  also  upon  the  ground  that  there  was 
a  misjoinder  of  parties  defendant,  in  that  the  bank  was  not 
a  proper  party  defendant  in  the  action.    The  demurrers  were 
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sustained  and  judgment  was  entered  in  favor  of  the  defend- 
ant. 

The  only  question  to  be  determined  by  us  is :  Does  the  com- 
plaint state  a  cause  of  action  t  For  the  purpose  of  determin- . 
ing  the  question  before  us,  all  the  material  allegations  of  the 
complaint  must  be  taken  as  true.  It  is  a  fundamental  prin- 
ciple both  of  law  and  justice  that  the  debtor's  property,  and 
his  property  alone,  is  liable  for  the  payment  of  his  debts. 
It  is  conceded  that  Cunningham  was  indebted  to  the  attach- 
ing creditor.  If  the  money  and  account  in  the  defendant 
bank  was  the  property  of  Cunningham,  it  was  unquestion- 
ably liable  for  the  payment  of  his  debt  and  subject  to  attach- 
ment therefor.  If  it  was  not  his  money  and  property,  it  is 
equally  clear  that  it  was  not  liable  for  his  debt.  If  Cunning- 
ham after  collecting  this  money  had  taken  it  in  kind  as  col- 
lected to  the  bank  for  the  purpose  of  purchasing  drafts  to 
his  several  clients  for  remittance  to  them,  and  while  the 
money  was  on  the  bank  counter  and  prior  to  the  receipt  of 
the  draft  and  delivery  of  the  money  to  the  bank,  it  had  been 
attached  by  the  sheriff,  it  would  not  have  been  seriously  con- 
tended, we  apprehend,  that  the  money  could  be  held  under 
this  attachment  for  the  payment  of  a  debt  owed  by  Cun- 
ninghauL  The  deposit  of  the  money  by  Cunningham  with 
the  bank  could  give  him  no  better  title  to  it  than  he  had  be- 
fore the  deposit,  and  certainly  an  attaching  creditor  cannot, 
through  his  attachment  process,  acquire  any  better  title  to 
the  property  than  the  debtor  has.  {Thomas  v.  Hillhouse, 
17  Iowa,  67.) 

Some  confusion  has  been  injected  into  the  case  by  reason 
of  a  discussion  as  to  the  liability  of  the  bank  to  pay  the 
fund  to  Cunningham  upon  his  check.  The  word  **Atty." 
after  the  name  of  ** Cunningham,''  as  the  account  was  en- 
tered in  the  bank,  was  a  mere  descriptio  personae,  and  did 
not  serve  in  any  manner  to  disclose  the  name  of  his  prin- 
cipals or  the  cestuU  que  trustent,  and  as  between  Cunning- 
ham and  the  bank  it  was  unquestionably  the  duty  of  the 
bank  to  pay  the  money  to  Cunningham  upon  his  demand  or 
the  presentation  of  his  check  at  any  time  prior  to  the  service 
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of  the  writ  of  attachment.  It  is  also  equally  dear  that  if  the  I 
bank  had  no  actual  knowledge  of  the  trust  relation  exist-  ! 
ing  and  the  character  of  the  fund  so  deposited,  it  would  have  i 
been  fully  justified  in  paying  the  money  over  to  the  sherifF  \ 
upon  the  service  and  levy  of  the  writ  of  attachment.  If  it  i 
should  appear  that  the  bank  did  so,  and  that  it  had  no  other 
knowledge  or  information  as  to  the  character  and  ownership 
of  the  fund  except  the  designation  of  **Atty.''  after  the 
name  of  the  depositor,  it  will  have  established  a  complete  de-  i 
fense  to  the  action,  and  would  be  entitled  to  release  and  dis- 
charge from  further  liability.  But  the  question  as  to  the 
liability  of  the  bank  to  Cunningham  personally,  and  of  the 
relation  the  bank  itself  sustained  toward  the  fund,  can- 
not be  taken  as  the  test  of  responsibility  in  the  present  ac- 
tion. The  plaintiff  in  this  action  sues,  not  in  his  individual 
capacity,  but  as  trustee  for  the  several  clients  interested  in 
the  fund.  He  alleges  that  he  has  no  interest  in  the  money 
and  account  other  than  that  of  transmitting  and  delivering 
the  same  to  his  several  clients  in  the  amounts  designated  in 
his  complaint.  If  previous  to  the  demand  and  the  com- 
mencement of  this  action  the  bank  had  in  good  faith  parted 
with  the  fund  in  the  due  course  of  legal  proceedings  and 
under  the  belief  and  understanding  that  the  money  was  the 
property  of  Cunningham,  as  it  would  have  had  a  right  to 
believe  in  view  of  the  nature  of  the  deposit,  then  and  in  that 
case  its  liability  had  ended;  but  if  it  still  holds  the  fund  at 
the  time  it  is  notified  of  the  true  and  beneficial  ownership 
therein,  as  soon  as  that  ownership  and  right  of  possession  is 
esta^)Iished,  it  will  become  the  duty  of  the  bank  to  pay  the 
money  in  accordance  with  the  true  state  of  facts  and  condi- 
tion of  the  fund.  {Des  Moines  Cotton  Mill  Co.  v.  Cooper, 
93  Iowa,  654,  61  N.  W.  1084;  Central  Nat.  Bank  v.  Life  Ins. 
Co,,  104  U.  S.  54,  26  L.  ed.  693;  Van  Alen  v.  American  Nat. 
Bank,  52  N.  Y.  1.) 

It  has  been  argued  that  the  bank  was  improperly  joined 
as  a  party  defendant.  We  do  not  think  this  ground  of  de- 
murrer well  taken  for  the  reasons  above  stated.  If  upon 
the  trial  the  deposit  should  appear  to  be  still  in  the  hands 


Digitized  by  LjOOQIC 


Feb.  1907.]    Cunninoham  v.  Bank  op  Nampa,  Ltd.         178 

Opinion  of  the  Coart — Ailshie,  C.  J. 

of  the  bank,  the  bank  will  be  liable  to  account  to  the  suc- 
cessful party  therefor.  If,  on  the  contrary,  the  fund  is 
shown  to  have  passed  in  good  faith  from  the  hands  of  the 
bank,  then  the  bank  will  no  longer  be  liable. 

It  has  been  argued  that  the  plaintiff  Cunningham  couM 
not  maintain  this  action  as  trustee  for  the  several  parties 
named  without  also  joining  the  cestuis  que  irustent  in  their 
individual  capacities.  The  case  coming  here  on  demurrers, 
and  that  question  not  having  been  raised  by  the  demurrers 
or  in  any  other  proper  manner,  we  are  not  called  upon  to 
decide  that  question.  It  is  clear,  however,  that  the  several* 
beneficiaries  named  are  proper  parties  plaintiff  {First  Nat. 
Bank  v.  Hummel,  14  Colo.  259,  20  Am.  St.  Rep.  257,  23  Pac. 
986, 8  L.  R.  A.  788 ;  Rev.  Stats.,  sees.  4090,  4092) ,  and  it  would 
seem  upon  first  blush  that  they  are  necessary  parties. 

As  we  view  this  case,  the  demurrer  should  have  been  over- 
ruled. None  of  the  grounds  alleged  in  the  demurrers  were 
well  taken.  The  judgment  will  be  reversed  and  the  cause 
remanded  for  further  proceedings  in  harmony  with  the  views 
herein  expressed.  Since  the  question  of  parties  plaintiff  will 
undoubtedly  arise  again  in  the  lower  court,  we  suggest  at 
this  time  that  the  plaintiff  be  allowed,  if  he  so  desires,  to 
amend  his  complaint  by  bringing  in  each  cestui  que  trust  in 
his  individual  capacity  as  a  coplaintiff. 

Costs  are  awarded  in  favor  of  the  appellant. 

Snllivan,  J.,  concurs. 
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Febmaiy  25,  1907.) 

LEE  B.  YOUNG,  RespondeBt,  v.  EXTENSION  DITCH  CO- 

Appellant. 

[89  Pac.  296.] 

Injury  to  Land — Evidence — Damaoes — Measure  of — ^Total  Destsuo- 
TioN  of — Rental  Value  of. 

1.  Held,  that  the  evidence  fails  to  show  total  destruction  of  the 
value  of  the  land  in  controversy. 

2.  In  actions  of  this  kind,  the  principle  of  actual  compensation 
governs,  and  the  damages  awarded  must  be  confined  to  the  actual 
damages  sustained. 

3.  Such  damages  must  be  proved  with  some  degree  of  certainty, 
and  cannot  be  left  to  the  guess,  conjecture  or  speculation  of  the 
jury,  as  in  cases  of  tort  against  the  person. 

4.  If  land  is  taken  or  the  value  thereof  totally  destroyed,  the 
owner  is  entitled  to  recover  the  actual  cash  value  of  the  land  at  the 
time  of  the  taking  or  destruction,  with  legal  interest  thereon  to  the 
time  of  the  trial. 

5.  If  the  land  is  permanently  injured,  but  not  totally  destroyed, 
the  owner  will  be  entitled  to  recover  the  difference  between  the 
actual  cash  value  of  the  land  at  a  time  immediately  preceding  the 
consummation  of  the  injury  and  the  actual  cash  value  of  the  land 
in  the  condition  it  was  immediately  after  the  injury,  with  legal  in- 
terest thereon  to  the  time  of  the  trial. 

6.  If  land  is  temporarily,  but  not  permanently,  injured,  the 
owner  is  entitled  to  recover  the  amount  necessary  to  repair  the  in- 
jury, with  legal  interest  thereon  to  the  time  of  the  triaL 

7.  Where  the  land  is  not  injured,  but  the  owner  is  prevented  from 
raising  a  crop,  the  rental  value  of  the  land,  with  legal  interest  there- 
on, is  the  measure  of  damages. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.     Hon.  Frank  J.  Smith,  Judge, 

Action  to  recover  for  damages  to  land.    Judgment  for 
plaintiff.    Modified. 
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Argnment  for  Appellant. 

Bichards  &  Haga,  for  Appellant. 

In  actions  of  this  kind  the  principle  of  actual  compensa- 
tion governs,  and  the  damages  awarded  must  be  confined  to 
the  actual  damages  sustained,  which  mnst  be  proven  with 
some  degree  of  certainty  and  cannot  be  left  to  the  guess  or 
specolation  of  the  jury,  as  in  case  of  torts  against  the  per- 
son. (8  Am.  ft  Eng.  Ency.  of  Law,  611,  612;  28  Am.  &  Eng. 
Ency.  of  Law,  604-606,  and  cases  there  cited;  1  Sutherland 
on  Damages,  3d   ed.,  sec.  105.) 

If  land  is  taken  or  the  value  thereof  totally  destroyed 
by  the  negligence  or  wrongful  act  of  another,  the  owner  is 
entitled  to  recover  the  actual  cash  value  of  the  land  at  the 
time  of  the  taking  or  destruction  of  its  value,  with  legal  in- 
terest to  the  time  of  the  triaL 

If  land  is  permanently  injured,  but  the  value  not  totally 
destroyed,  by  the  negligence  or  wrongful  act  of  another,  the 
owner  would  be  entitled  to  recover  the  difference  between  the 
actual  cash  value  at  the  time  immediately  preceding  the  in- 
jury and  the  actual  cash  value  of  the  land  in  the  condition 
it  was  in  immediately  after  the  injury,  with  legal  interest  to 
the  time  of  the  trial. 

If  the  land  is  temporarily,  but  not  permanently,  injured 
by  the  negligence  or  wrongful  act  of  another,  the  owner  is 
entitled  to  recover  the  amount  necessary  to  repair  the  in- 
jury and  put  the  land  in  the  condition  it  was  in  at  the  time 
immediately  preceding  the  injury,  with  legal  interest  to  the 
time  of  the  trial.  {Trinity  dk  8.  By.  Co.  v.  Scho field,  72  Tex. 
496, 10  S.  W.  575;  Ft.  Worth  etc.  By.  Co.  v.  Hogsett,  67  Tex. 
685,  4  S.  W.  365 ;  St.  Louis  etc.  By.  Co.  v.  Morris,  35  Ark. 
622;  Louisville  etc.  By.  Co.  v.  Sparks,  12  Ind.  App.  410, 
40  N.  E.  546 ;  Drake  v.  Chicago  etc.  By.  Co.,  63  Iowa,  302, . 
50  Am.  Rep.  746,  19  N.  W.  215;  Sullens  v.  Chicago  etc.  By. 
Co.,  74  Iowa,  659,  7  Am.  St.  Rep.  501,  38  N.  W.  545;  Higgins 
V.  New  York  etc.  Co.,  29  N.  Y.  Supp.  563,  78  Hun,  567; 
Chicago  &  I.  B.  Co.  v.  Baker,  73  111.  316;  Ownes  v.  M.  P. 
By.  Co.,  67  Tex.  679,  4  8.  W.  593 ;  6  Thompson  on  Negligence, 
7228,  7229,  7232;  13  Cyc.  152,  153.) 
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Argument  for  Respondent. 

Damages  must  be  reckoned  as  of  the  time  of  their  occur- 
rence. (Van  Pelt  v.  City  of  Davenport,  42  Iowa,  308,  20 
Am.  Rep.  622,  and  cases  cited,  supra.) 

When  rental  value  is  taken  as  a  basis  for  damages,  it  must 
be  fixed  at  the  difference  between  the  rental  value  imme- 
diately before  and  immediately  after  the  flooding.  (Reicheri 
V.  Backenstross,  71  Hun,  516,  24  N.  Y.  Supp.  1009 ;  Adams 
V.  Durham  etc.  Co.,  110  N.  C.  325,  14  S.  B.  857.) 

If  there  be  no  evidence  of  injury  to  the  surface  upon  the 
land,  or  the  soil,  there  is  no  evidence  to  warrant  damages  for 
permanent  injury.  {Oulf  etc.  By.  Co.  v.  Hepner,  83  Tex. 
136,  18  S.  W.  441.) 

A  verdict  for  damages  must  be  supported  by  evidence  as 
to  the  amount  of  damages  sustained.  There  must  be  some 
basis  for  the  approximation  made,  and  proof  of  the  value 
of  the  land  without  showing  the  deterioration  or  decrease  in 
value  caused  by  the  wrongful  acts  of  the  defendant  is  too 
indefinite  to  sustain  a  verdict.  {Texas  &  P.  By.  Co.  v.  Dunn 
(Tex.),  17  S.  W.  822;  Green  v.  Taylor  etc.  Co.,  79  Tex.  604, 
15  S.  W.  685;  Watson  v.  Colusa-Parrot  M.  <fe  S.  Co.,  31  Mont. 
513,  79  Pac.  14;  Smith  v.  Philadelphia  etc.  By.  Co.,  57  Fed. 
903 ;  Beidler  v.  Sanitary  Dist.,  211  111.  628,  71  N.  E.  1118, 
67  L.  R.  A.  820,  843;  Waldrop  v.  Greenwood  etc.  Co.,  28  S. 
C.  157,  5  S.  E.  471;  Western  Union  Tel.  Co.  v.  Brown,  62  Tex. 
636.) 

Stone  &  Maclane  and  Walter  GriflSths,  for  Respondent. 

Where  there  is  evidence  to  support  the  verdict,  or  there 
is  a  substantial  conflict,  the  verdict  of  the  jury  will  not  be 
disturbed.  (Oumaer  v.  W^hite  Pine  Lumber  Co.,  11  Idaho. 
591,  83  Pac.  771;  Hansen  v.  Haley,  11  Idaho,  238,  81  Pac. 
935.) 

Rental  value  is  the  true  measure  of  damages  for  the  dep- 
rivation of  the  use  of  land  caused  by  flooding.  {City  of 
Chicago  v.  Huenerhein,  85  111.  594,  28  Am.  Rep.  626;  Kan- 
kakee dk  8.  B.  Co.  V.  Horan,  17  111.  App.  650;  City  of  South 
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Bend  v,  Paxon,  67  Ind.  228;  Reichert  v.  Backensiross,  71 
Hun,  516,  24  N.  Y.  Supp.  1009.) 

The  qnestion  of  the  amount  of  recovery  is  one  of  fact  for 
the  jury,  and  unless  they  are  influenced  by  passion  or  pre- 
judice, op  exceed  in  their  computation  any  possible  view  of 
the  evidence,  their  judgment,  especially  when  approved  by 
the  trial  ootirt,  is  conclusive,  and  their  verdict  is  not  subject 
to  review.  The  authorities  in  support  of  this  proposition  are 
80  numerous  and  uniform  that  it  is  impossible  to  even  try  to 
cite  them.  They  will  be  found  collated  in  volume  3,  Century 
Digest,  columns  1825,  1826,  1827,  1828.) 

The  jury,  had  they  been  influenced  by  passion  or  prejudice, 
might,  under  the  pleadings,  have  returned  a  verdict  for 
$4,000.  This  they  did  not  do,  but,  in  assessing  damages,  kept 
within  the  evidence.  {Cox  v.  Northwestern  Stage  Co.,  1 
Idaho,  376.) 

SULLIVAN,  J. — This  action  was  commenced  by  the  re- 
spondent on  the  twenty-fourth  day  of  March,  1904,  to  re- 
cover damages  alleged  to  have  been  sustained  during  the 
three  years  preceding  the  conunencement  of  the  action,  for 
alleged  injury  to  about  fifty  acres  of  farm  land  by  the  dis- 
charge of  an  excessive  amount  of  water  over  and  on  said 
land  from  a  ditch  designated  as  a  ''waste  ditch,"  constructed 
by  and  belonging  to  the  appellant,  in  a  careless,  negligent 
and  unworkmanlike  manner ;  that  because  of  the  water  from 
said  ditch  flowing  upon  said  land,  certain  ponds  and  lakes 
were  formed  on  said  land  and  the  water  filtered  through  the 
soil  and  made  the  same  wet  and  swampy,  and  caused  alkali 
and  other  bases  to  rise  and  appear  in  damaging  quantities 
upon  the  surface  of  said  land,  and  has  caused  large  quan- 
tities of  tules  and  other  noxious  weeds  to  grow  upon  said 
land;  that  by  reason  of  which  said  land  has  been  rendered 
incapable  of  cultivation,  and  the  use  and  profit  thereof  per- 
manently destroyed  to  the  damage  of  the  plaintiff  in  the  sum 
of  $2,000,  and  his  crops  and  labor  on  the  same  during  the 
Idaho,  VoL  13—12 
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cropping  season  of  1901-02  and  '03,  in  the  sum  of  $2,000, 
and  prays  for  judgment  in  the  sum  of  $4,000. 

Many  of  the  material  allegations  of  the  complaint  are 
denied  by  the  answer,  and  as  a  separate  defense  it  is  averred 
that  there  was  a  contract  between  the  respondent  and  the  ap- 
pellant, whereby  the  former  agreed  to  extend  said  waste  ditch 
to  his  own  satisfaction,  and  that  any  injury  suffered  by  re- 
spondent therefrom  was  the  result  of  his  own  failure  to  ful- 
fill his  contract. 

A  third  defense  sets  forth  a  prescriptive  right  in  appellant 
to  maintain  its  waste  ditch,  and  alleges  that  respondent  had 
violated  that  right  by  obstructing  the  ditch,  and  avers  that 
if  any  injury  was  suffered  by  respondent,  it  is  the  result  of 
his  own  wrongful  acts.  The  cause  was  tried  upon  the  issues 
thus  made  to  a  jury  and  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $1,750,  for  which  amount  judgment  was 
entered.  Appellant's  motion  for  a  new  trial  was  overruled. 
The  appeal  is  from  the  judgment  and  from  the  order  denying 
a  new  trial.  Numerous  errors  are  assigned,  and  among  them 
the  insuflBciency  of  the  evidence  to  justify  the  verdict,  and  it 
is  contended  by  counsel  for  the  appellant  that  the  verdict  in 
this  case  is  grossly  excessive,  and  shows  on  the  part  of  the 
jury  such  a  reckless  disregard  of  the  evidence  as  to  indicate 
that  it  was  rendered  through  passion  and  prejudice. 

In  order  to  decide  this  contention,  we  shall  have  to  review 
the  evidence  in  the  case.  The  evidence  clearly  shows  that  the 
land  in  question  consisted  of  about  forty-five  acres,  and  is 
very  low  land,  and  is  flooded  or  overflowed  at  times  by  the 
Snake  river;  that  there  are  several  sloughs  running  across 
said  land  which  contain  some  water  during  the  greater  por- 
tion of  the  year,  and  a  smnll  lake  thereon;  it  also  appears 
that  water  comes  within  two  and  a  half  or  three  feet  of  the 
surface,  as  shown  by  well  on  said  land,  which  well  is  not 
in  the  lowest  part  of  said  land;  that  there  is  a  bench  some 
twenty  feet  high  above  the  land  on  the  easterly  side  thereof, 
and  that  portions  of  the  land  on  this  bench  have  been  cul- 
tivated and  irrigated;  that  along  the  foot  of  the  bench  con- 
siderable water  seeps  out  on  the  land  in  question;  that  a 
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l&rge  scope  of  country  gurrounding  said  land  drains  onto 
it;  that  defendant's  main  ditch  extends  along  the  edge  of 
said  bench  and  easterly  from  this  land  a  wastegate  was  placed 
in  said  main  ditch  and  a  waste  ditch  constructed  along  the 
easterly  and  southerly  sides  of  said  land;  that  said  waste 
ditch  was  constructed  to  a  certain  point  by  the  def  endant, 
and  the  evidence  shows  that  from  that  point  to  a  certain 
levee  conatructed  for  the  purpose  of  keeping  the  floodwater 
from  Snake  river  from  flowing  upon  said  land,  the  defend- 
ant constructed  said  waste  ditch;  that  thereafter  complaint 
was  made  to  the  defendant  that  the  flowing  water  in  said 
ditch  was  running  down  upon  said  land ;  that  a  contract  was 
thereupon  entered  into  with  the  plaintiff,  whereby  he  agreed 
to  extend  said  ditch  in  a  manner  satisfactory  to  himself,  and 
that  he  thereafter  reported  that  he  had  so  extended  said  ditch 
and  the  defendant  paid  him  for  the  work  so  done. 

The  record  contains  evidence  to  the  effect  that  at  times 
when  a  large  amount  of  water  was  turned  iiito  said  waste 
ditch  it  overflowed  on  the  side  next  to  respondent's  land  and 
nm  off  upon  said  land;  it  also  appears  from  the  evidence 
that  since  the  construction  of  said  waste  ditch  the  land  in 
question  has  become  more  wet  and  swampy  than  it  was  be- 
fore, and  it  is  the  opinion  of  some  of  the  witnesses  that  that 
condition  was  caused  partly,  at  least,  by  the  irrigation  of  the 
surrounding  land  which  sloped  toward  the  land  in  question. 

It  appears  that  very  little,  if  any,  crop  has  been  raised  on 
said  land  for  the  last  three  years,  covering  the  period  for 
which  damages  are  sought  to  be  recovered.  This  action  seems 
to  have  been  brought  by  the  plaintiff  upon  the  theory  that 
the  value  of  his  land  was  totally  destroyed,  at  least  it  is 
alleged  in  the  complaint  that  said  lands  have  been  and  are 
rendered  ''incapable  of  cultivation  and  their  use  and  profit 
to  plaintiff  permanently  destroyed."  It  is  also  alleged  that 
''the  said  water  from  the  said  waste  ditch  has  formed  into 
ponds  or  lakes  on  the  said  land  of  plaintiff  and  has  filtered 
and  seeped  through,  down  to,  under,  in  and  upon  said  land 
of  plaintiff,  and  made  the  same  wet  and  swampy,  and  has 
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caused  alkali  and  other  bases  to  rise  and  appear  in  damag- 
ing quantities  upon  the  surface  of  said  land." 

The  evidence  of  the  plaintiff  shows  that  for  the  period 
covered  by  the  complaint  said  land  had  become  more  wet  and 
swampy  than  it  was  prior  thereto.  But  there  is  no  evidence 
whatever  sustaining  the  allegation  that  by  reason  thereof 
alkali  and  other  bases  were  caused  to  rise  and  appear  in 
damaging  quantities  upon  the  surface  of  said  land,  and  there 
is  no  evidence  showing  that  the  use  or  value  of  said  land  has 
been  permanently  destroyed. 

Conceding  the  evidence  sufficient  to  show  that  all  of  the 
extra  water  that  had  flowed  upon  said  land  during  the  three 
years  prior  to  the  commencement  of  this  action  flowed  from 
said  waste  ditch,  there  is  nothing  in  the  evidence  to  show  btit 
what  if  that  waste  ditch  was  so  constructed  as  to  carry  off 
all  of  the  water  turned  therein,  that  said  land  would  become 
as  dry  and  produce  as  profitable  crops  as  it  did  for  the  years 
prior  to  1901.*  In  other  words,  the  evidence  does  not  show 
the  destruction  of  the  land,  and,  in  fact,  the  evidence  tends 
to  show  that  with  very  little  expense  the  waste  ditch  could 
be  made  of  sufficient  capacity  to  carry  off  all  the  waste  water 
from  the  defendant's  ditch.  The  respondent  himself  testi- 
fied that  the  waste  ditch  would  drain  the  land  if  enlarged 
and  kept  open,  and  one  of  his  witnesses  testified  that  it  would 
not  cost  much  .to  make  the  enlargement,  and  one  of  the  wit- 
nesses for  appellant  testified  that  if  the  respondent  had 
opened  the  waste  ditch  and  cut  it  deeper,  it  would  have 
drained  off  the  land.  Considering  the  condition  and  location 
of  this  land  and  its  position  in  relation  to  the  Snake  river 
and  other  land,  the  evidence  relating  thereto  clearly  indicates 
that  said  land  can  be  drained  of  all  waste  water  carried 
upon  it  by  said  waste  ditch  at  a  small  expense. 

The  evidence  shows  that  the  land  in  question  is  more  or  less 
affected  by  irrigated  land  above  it,  and  that  as  more  of  the 
high  land  is  irrigated,  the  land  in  question  becomes  more 
wet  and  swampy.  The  evidence  shows  that  several  of  re- 
spondent's neighbors'  waste  water  flows  upon  his  low  land. 
It  also  appears  that  the  water  from  melting  snows  and  rain 
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water  from  a  large  section  of  the  country  drains  upon  these 
low  lands,  and  that  said  low  lands  are  subject  to  inunda- 
tion from  Snake  river;  that  of  late  years  a  leyee  has  been 
constructed  in  an  attempt  to  prevent  the  flooding  of  said 
land  from  that  river.  It  appears  that  as  late  as  the  spring 
of  1904  the  river  again  overflowed  this  land.  The  waste  water 
from  defendant's  bench  land  flows  upon  the  land  in  ques- 
tion, and  thus  it  is  made  to  appear  that  the  waste  water  from 
other  people's  land  as  well  as  some  of  the  waste  water  from 
appellant's  ditch  has  contributed  to  the  present  swampy  con- 
dition of  said  land.  The  evidence  as  to  damage  to  the  land 
from  the  overflow  of  said  waste  ditch  is  uncertain  and  un<' 
satisfactory. 

One  of  the  witnesses  testified  that  said  land  without  a  water 
right  would  be  worth  from  $15  to  $20  per  acre,  and  with  the 
water  right  from  $25  to  $40  an  acre,  ''owing  to  the  state  of 
cultivation  it  would  be  in."  He  also  testified  that  the  con- 
dition of  the  land  on  or  about  the  1st  of  March  of  that  year 
(1904)  was  not  worth  anything  to  speak  of.  The  same  wit- 
ness also  testified  that  land  of  that  character  susceptible  to 
grown  a  crop  would  be  worth  from  $3  to  $7  per  acre  rental, 
including  the  water  right,  and  on  cross-examination  that  wit- 
ness testified  as  follows:  ''It  would  be  my  judgment  that  all 
of  that  lower  land  together  under  the  bench  would  be  worth 
$3  at  that  time,  reasonable  rental  value."  Another  witness 
on  behalf  of  the  plaintiff  testified  as  follows:  "I  claim  if  it 
was  all  in  good  cultivation  it  ought  to  be  worth  $25  or  $30." 

That  evidence  only  goes  to  the  full  value  and  rental  value 
of  the  land.  The  evidence  does  not  clearly  show  to  what 
extent  the  land  has  been  temporarily  injured  by  reason  of  its 
being  made  more  wet  and  swampy  by  the  water  escaping  from 
said  waste  ditch  for  the  three  years  prior  to  the  commence- 
ment of  this  action,  any  further  than  to  show  the  land  was 
too  wet  to  raise  a  crop.  Nor  is  therd  any  evidence  showing, 
or  even  tending  to  show,  that  said  land  woidd  not  become 
sufficiently  dry  to  produce  a  crop  the  coining  season,  provided 
no  water  from  said  waste  ditch  or  elsewhere  flowed  on  said 
land. 
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The  evidence  does  not  show  permanent  injury  to  or  total 
destruction  of  the  value  of  the  land.  It  only  goes  to  the 
full  value  and  rental  of  the  land.  There  is  no  evidence  aa 
to  what  extent  the  land  has  been  temporarily  injured  by  rea- 
son of  its  being  made  more  wet  and  swampy  by  water  escap- 
ing from  said  waste  ditch  for  the  three  years  immediately 
prior  to  the  commencement  of  this  action. 

In  actions  of  this  kind,  the  principle  of  actual  compensa- 
tion governs,  and  the  damages  awarded  must  be  confined  to 
the  actual  damages  sustained.  Such  damages  must  be  proven 
with  some  degree  of  certainty,  and  cannot  be  left  to  the  guess, 
conjecture  or  speculation  of  the  jury,  as  in  cases  of  tort 
against  the  person.  (28  Am.  &  Eng.  Ency.  of  Law,  604;  1 
Sutherland  on  Damages,  3d  ed.,  105.)  If  land  is  taken  or 
the  value  thereof  totally  destroyed,  the  owner  is  entitled  to 
recover  the  actual  cash  value  of  the  land  at  the  time  of  the 
taking  or  destruction  with  legal  interest  thereon  to  the  time 
of  the  trial. 

If  the  land  is  permanently  injured  but  not  totally  de- 
stroyed, the  owner  will  be  entitled  to  recover  the  diflference 
between  the  actual  cash  value  at  a  time  immediately  preced- 
ing the  injury  and  the  actual  cash  value  of  the  land  in  the 
condition  it  was  immediately  after  the  injury,  with  legal  in- 
terest thereon  to  the  time  of  the  trial. 

If  the  land  is  temporarily  but  not  permanently  injured, 
the  owner  is  entitled  to  recover  the  amount  necessary  to  re- 
pair the  injury  and  put  the  land  in  the  condition  it  was  at 
the  time  immediately  preceding  the  injury,  with  legal  in- 
terest thereon  to  the  time  of  the  trial.  (6  Thompson  on 
Negligence,  7228  et  seq.;  13  Cyc.  152.) 

In  this  class  of  cases,  a  verdict  for  damages  must  be  sup- 
ported by  evidence  as  to  the  amount  of  damages  sustained. 
There  must  be  some  basis  for  the  approximation  made. 
Proof  of  the  value  of  the  land  without  showing  the  deteriora- 
tion or  decrease  in  value  caused  by  the  wrongful  acts  of  the 
defendant  is  too  indefinite  to  sustain  a  verdict.  That  being 
true,  in  the  case  at  bar,  where  the  evidence  does  not  show 
that  the  value  of  the  land  has  been  totally  destroyed  by  the 
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acts  of  the  defendant,  evidence  that  shows  the  value  of  the 
land  bnt  fails  to  show  the  amount  of  injury  done  to  the  land, 
or  the  amount  necessary  to  repair  the  injury  and  put  the 
land  in  its  former  condition,  is  too  indefinite  to  sustain  a 
verdict  for  such  injury. 

As  before  stated,  certain  witnesses  testified  as  to  the  value 
of  the  land,  but  there  is  no  evidence  in  the  record  whatever 
tending  to  show  the  amount  of  injury  done  to  the  land  by 
water  escaping  over  and  upon  it  from  the  appellant's  waste 
ditch,  and  it  is  clear  from  all  of  the  evidence  that  the  value 
of  this  land  has  not  been  totally  destroyed;  hence,  it  was 
necessary,  if  plaintiff  desired  to  recover  for  injury  done 
to  the  land,  to  show  such  injury,  and  the  sum  that  would 
be  required  to  repair  such  injury  or  place  the  land  in  its 
former  condition ;  or,  in  other  words,  the  value  of  the  injury. 

We  think  it  well  established  by  the  authorities  that  for 
temporary  injuries  to  land  where  one  is  simply  prevented 
from  raising  a  crop,  the  rental  value  is  the  proper  measure 
of  damages.  There  being  no  direct  evidence  whatever  in  the 
record  as  to  the  amount  of  injury  to  said  land  as  a  whole 
or  per  acre,  and  the  evidence  clearly  indicates  that  the 
value  of  the  land  has  not  been  totally  destroyed,  the  jury 
was  not  justified  by  any  evidence  in  the  record  whatever  in 
returning  a  verdict  against  the  defendant  for  $1,750. 

From  an  examination  of  the  whole  record,  the  court  h&s 
concluded  that  the  verdict  and  judgment  should  be  reduced 
to  $1,000,  and  the  judgment  will  be  affirmed  for  that  amount, 
if  the  respondent  files  his  written  waiver  or  release  of  said 
judgment  for  the  excess  over  and  above  that  sum,  within 
twenty  days  after  the  remittitur  is  filed  in  the  court  below; 
otherwise  a  new  trial  must  be  granted;  and  in  case  such 
a  release  is  filed  with  the  clerk  of  the  district  court  within 
the  time  mentioned,  judgment  will  be  affirmed  for  the  sum 
of  $1,000. 

Each  party  must  pay  one-half  of  the  costs  of  this  appeal 
b  case  the  judgment  is  affirmed  for  $1,000,  and  in  case  a 
new  trial  is  had,  costs  are  awarded  to  the  appellant. 

Ailfihie,  C.  J.,  concurs. 
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(March  27,  1907.) 
ON  PETITION  FOR  REHEARINO. 

Per  CURIAM. — ^A  petition  for  rehearing  has  been  filed 
in  this  case,  and  contains  no  points  except  those  fully  con- 
sidered on  the  original  hearing  of  the  case.  However,  in 
the  original  opinion  we  divided  the  costs  between  the  re- 
spective parties,  and  as  the  appellant  succeeded  in  greatly 
reducing  the  judgment,  we  think,  on  a  reconsideration  of 
that  matter,  the  appellant  is  entitled  to  its  costs,  and  the  judg- 
ment is  modified  to  that  extent. 

Costs  of  this  appeal  are,  therefore,  awarded  to  the  appel- 
lant. 

Petition  for  a  rehearing  denied. 


(March  22,  1907.) 


GUSTAVE  KROEQER,  Appellant,  v.  J,  E.  GOOD  et  aL, 

Respondents. 

[89  Pac.  632.] 

Contract  for  Sale  of  Rbal  Estatk — Construction  of. 

1.  In  the  construction  of  a  contract  that  poMcssed  on  its  face 
a  patent  ambiguity,  it  should  be  construed  and  interpreted  in  the 
light  of  th^  facts  and  circumstances  surrounding  its  making. 

2.  Where  it  appears  that  K.  was  desirous  of  purchasing  a  certain 
lot  or  tract  of  land,  and  went  to  G.,  B.  &  8.,  who  were  real  estate 
agents,  and  thej  informed  him  that  they  had  a  letter  from  the  owner 
in  which  she  offered  to  take  $1,700  for  the  tract,  and  that  thej 
would  endeavor  to  procure  it  for  him  for  $1,760,  $100  to  be  paid 
down,  and  the  balance  to  be  paid  as  soon  as  the  deed  could  be 
procured;  thereupon,  G.,  R.  &  S.  communicated  with  the  owner,  and 
informed  her  that  they  had  a  purchaser  at  $1,700;  she  thereupon 
refused  to  take  less  than  $2,000  for  said  land,  and  so  informed 
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them  b^  letter,  which  letter  was  exhibited  to  K.;  they  thereafter, 
at  the  request  of  K.,  had  further  communication  with  the  owner  in 
regard  to  the  matter,  and  she  absolutely  refused  to  convey  the  lot 
for  less  than  $2,000;  they  thereupon  tendered  K,  back  the  $100, 
which  he  refused  to  accept.  Held,  under  the  facts  and  circumstances 
of  the  ease,  that  K.  is  only  entitled  to  the  return  of  the  $100,  as 
O.y  B.  ft  S.  acted  in  perfect  good  faith,  and  did  all  in  their  power 
to  procure  the  title  of  said  land  for  K. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Third  Judicial  Dis- 
trict  for  Ada  County.    Hon.  Gteorge  H.  Stewart,  Judge. 

Action  to  recover  $890  damages  for  failure  to  procure 
title  to  real  estate.  Judgment  for  the  plaintiflE  for  $100, 
from  which  this  appeal  was  taken  by  the  plaintiff.  Judgment 
affirmed. 

Earl  Paine  and  Charles  H.  Jackson,  for  Appellant. 

The  point  at  issue  is  whether  the  instrument  set  out  in 
the  bill  of  exceptions  is  a  receipt  and  contract  or  a  mere  re- 
ceipt When  a  contract  is  signed  by  one  of  the  parties  only, 
but  is  accepted  and  acted  on  by  the  other  party,  it  is  just 
as  binding  as  if  it  were  signed  by  both  of  the  parties.  (9 
Cyc.  300.) 

In  construing  a  writing  it  is  a  well-settled  rule  of  con- 
struction that  words  will  be  construed  most  strongly  against 
the  party  who  used  them.  (9  Cyc.  590,  note  and  cases  cited 
thereunder.) 

The  writing  in  the  case  at  bar  contains  all  the  essential 
elements  of  a  contract,  viz.,  the  parties,  the  subject  matter, 
the  consideration ,  the  terms  of  the  sale. 

In  all  the  cases  wherein  the  courts  have  distinguished  re- 
ceiptB  from  contracts  they  have  pointed  out  that  after  the 
receipt  itself  was  complete  some  additional  words  had  been 
used  which  indicated  the  contractual  nature  of  the  writing. 
(Marks  v,  Cass  MUl  iS;  Elevator  Co.,  43  Iowa,  146 ;  Ooodyear 
V.  Ogden  &  Pearl,  4   Hill,   104;   Cohen  v.  Jackaboice,  101 
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Mich.  409,  59  N.  W.  665;  SchulU  v.  Coon,  51  Wis.  416,  37 
Am.  Rep.  839,  8  N.  W.  285.) 

The  words  "as  soon  as  deed  can  be  procured'*  clearly  refer 
to  time,  and  where,  in  such  a  case,  no  definite  date  is  fixed 
in  a  writing  for  the  completion  of  anything  to  be  done  or 
paid,  the  court  will  presume  that  the  price  will  be  paid  or 
the  thing  will  be  done  within  a  reasonable  time.  {Eppich  v. 
Clifford,  6  Colo.  493;  Niles  v.  Culver,  8  Barb.  205.) 

No  fraud  or  mistake  is  alleged,  and  the  parties  were  bound 
by  the  terms  of  the  contract,  and  by  inference  and  conclu- 
sions which  the  law  might  draw  from  it.  {Niles  v.  Culver. 
8  Barb.  209.) 

J.  C.  Watts,  and  Perky  &  Blaine,  for  Respondents. 

So  far  as  the  contract  shows  on  its  face,  there  is  no  ob- 
ligation whatever  on  the  part  of  the  respondents  except  to 
apply  the  $100  on  the  purchase  price  of  said  lot.  They  do 
not  undertake  to  sell  the  lot  or  to  procure  a  deed  for  it.  So 
far  as  appears  from  the  contract  itself,  they  are  simply  a 
depository,  presumably  for  the  convenience  of  the  appellant 
and  the  owner  of  the  lot.  It  is  evident  from  the  words  "as 
soon  as  deed  can  be  procured,"  that  the  respondents  were  not 
owners  of  the  lot.  Also  that  respondents  did  not  receive 
said  payment  at  the  request  of  the  owner  or  as  agents  for  the 
owner,  for  nowhere  in  a  contract  is  the  owner's  name  dis- 
closed, nor  do  they  sign  as  agents  for  the  owner. 

To  fall  within  the  class  of  instruments,  the  receipt  in 
question  would  have  to  so  state  its  terms  that  a  valid  con- 
veyance could  be  drawn  therefrom  without  consulting  any 
other  source,  by  including  the  express  stipulations  of  the 
contract  and  naming  the  parties  thereto  with  suflGicient  iden- 
tity. (Browne's  Statute  of  Frauds,  sec.  371a,  372,  376; 
Nichols  V.  Johnson,  10  Conn.  192;  Sheid  v.  Stamps,  34  Tenn. 
(2  Sneed)  172;  Lewis  v.  Wood,  153  Mass.  321,  26  N.  E.  862, 
11  L.  R.  A.  143;  Ross  v.  Allen,  45  Kan.  231,  25  Pac.  570, 
10  L.  R.  A.  835;  Fisher  v.  Buchanan  (Neb.),  96  N.  W.  339.) 

The  writing  in  controversy  in  this  action  does  not  satisfy 
these  requirements.    It  does  not  identify  the  owner,  or  refer 
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to  her  in  any  manner ;  it  fails  to  show  that  the  contract 
made  by  or  in  behalf  of  the  owner,  or  who  was  to  convey  the 
property  or  execute  the  deed;  it  fails  to  show  that  anyone 
agreed  to  make  a  conveyance  or  execute  a  deed.  {McOavem 
V,  Hem,  153  Mass.  308,  25  Am.  St.  Rep.  632,  26  N.  E.  861, 
10  L.  R  A.  815;  Sherbum  v.  Shaw,  1  N.  H.  157,  8  Am.  Dec. 
47;  Ross  V.  Allen,  supra.) 

SULLIVAN,  J. — ^The  appellant*  brought  this  action  to  re- 
cover $890  ¥nth  interest  thereon,  as  damages  sustained  for 
the  breach  of  a  contract  for  the  sale  of  certain  real  estate. 
The  respondents  denied  that  they  entered  into  any  contract 
with  the  appellant  to  sell  or  convey  to  him  the  property  in 
qnestion,  and  plead  a  tender  of  $100,  that  being  the  sum 
paid  to  the  appellant  on  the  alleged  contract.  Upon  a  trial 
by  the  court  without  a  jury,  judgment  was  entered  in  favor 
of  appellant  for  $100  without  costs. 

The  real  point  in  issue  in  this  controversy  is  whether  the 
following  instrument,  which  is  the  instrument  sued  on  in 
this  action,  is  a  receipt  and  contract  for  the  sale  of  said 
lot,  or  merely  a  receipt,  to  wit : 

"OflSce  of  Good  &  Roberts. 

''Boise,  Idaho,  Nov.  7,  1905. 
''Received  of  Gustavo  Kroeger  One  Hundred  Dollars  1st 
payment  Lot  4,  Yesey  Park,  balance  1660,  to  be  paid  as  soon 
as  deed  can  be  procured. 
"$100.00 

"(Signed)  GOOD,  ROBERTS  &   SCHOOLER." 

It  is  admitted  that  the  appellant  paid  to  the  respondents 
$100,  and  that  the  sum  is  receipted  for  in  said  writing,  and 
that  upon  the  payment  thereof  the  respondents  executed  and 
delivered  to  the  appellant  the  said  instrument.  It  appears 
from  the  stipulated  facts  that  said  writing,  which  we  will 
hereafter  refer  to  as  the  receipt,  was  executed  under  the  fol- 
lowing circumstances: 

On  or  about  the  seventh  day  of  November,  1905,  the  appellant 
called  on  the  respondents  at  their  place  of  business  in  Boise 
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City  and  inquired  of  them  if  they  had  lot  No.  4  of  Vesey 
Park  addition  to  Boise  for  sale,  and  they  informed  him  that 
the  only  authority  they  had  was  contained  in  a  letter  from 
the  owner,  which  letter  was  then  and  there  exhibited  to  the 
plaintiff;  that  appellant  read  said  letter  and  agreed  with 
respondents  to  pay  them  a  commission  of  $60  for  their  ser- 
vices provided  they  secured  him  a  deed  to  said  property ;  that 
the  respondents  did  not  agree  to  sell  to  appellant  said  prop- 
erty, but  the  agreement  of  *the  parties  was  that  the  appellant 
was  to  pay  to  the  respondents  a  commission  of  $60  for  their 
services  as  his  agents,  provided  they  secured  him  a  deed  to 
said  property.  That  receipt  is  the  only  writing  that  passed 
between  them.  Thereafter  respondents  opened  a  corres- 
pondence with  the  owner  of  said  lot  and  informed  her  that 
they  had  an  offer  of  $1,700  for  said  lot  and  that  $100  had 
been  deposited  with  them  to  apply  thereon,  whereupon  they 
received  a  letter  from  the  owner  stating  that  she  had  de- 
cided to  ask  $2,000  for  said  lot,  which  letter,  after  its  re- 
ceipt by  the  respondents,  was  shown  to  appellant;  that  there- 
upon respondents  advised  appellant  to  pay  the  extra  price 
and  take  said  property,  which  appellant  declined  to  do, 
and  requested  respondents  to  further  correspond  with  the 
owner  with  a  view  of  getting  said  property  at  $1,700.  Re- 
spondents thereupon  again  wrote  to  the  owner  and  received 
a  reply  declining  said  offer,  but  offering  to  sell  for  $2,000, 
which  letter  was,  upon  its  receipt,  shown  to  the  appellant. 
The  appellant  then  and  there  declined  to  purchase  said  lot 
for  $2,000,  and  thereupon  respondents  offered  to  return  to 
him  the  $100  deposited  with  them,  but  the  appellant  did  not 
accept  said  money  but  requested  defendants  to  retain  the 
same  until  he  could  determine  what  his  rights  were  in  the 
premises  and  whether  he  had  a  cause  of  action  against  the 
owner  of  said  lot;  that  no  demand  or  request  was  thereafter 
made  upon  respondents,  or  either  of  them,  for  the  return 
of  said  $100  until  on  or  about  the  first  day  of  April,  1906, 
at  which  time  counsel  for  appellant  called  upon  them  and 
demanded  from  them  the  sum  of  $890,  explaining  that  the 
demand  was  for  the  $100  deposited  as  aforesaid  and  $790 
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for  damages;  that  respondents  then  and  there  tendered  to 
said  counsel  the  $100,  stating  it  to  be  the  return  of  the  $100 
deposited  with  them  by  the  appellant,  but  counsel  refused 
to  accept  same  unless  the  respondents  would  pay  the  further 
sum  of  $790 ;  that  ever  since  the  plaintiff  declined  to  accept 
the  owner's  offer  to  sell  at  $2,000,  respondents  have  been 
ready,  willing  and  able  to  return  said  sum  of  $100,  and 
that  they  tendered  the  same  before  the  commencement  of  this 
action. 

Upon  those  stipulated  facts,  the  trial  court  found  that  the 
respondents  ''did  not  agree  by  executing  and  delivering  to 
the  plaintiff  the  writing  of  which  Exhibit  'A'  is  a  copy 
(that  being  the  receipt  above  referred  to) ,  and  by  receiving 
from  plaintiff  the  sum  of  $100  aa  stated  in  said  exhibit,  to 
sell  said  lot  to  plaintiff;  that  defendants  being  unable  to  pro- 
cure a  deed  from  the  owner  of  said  lot,  were  not  liable  in 
damages  to  plaintiff  for  failure  to  convey  said  lot,  or  to 
cause  it  to  be  conveyed,  to  plaintiff,"  And  the  court  further 
found  that  the  respondents'  failure  to  procure  title  to  said 
lots  for  the  appellant  was  not  attributable  to  any  fault  or 
negligence  on  their  part. 

It  is  clear  to  us  that  the  appellant  was  cognizant  of  the 
fact  that  the  respondents  were  real  estate  brokers,  and  that 
they  did  not  have  the  title  to  said  property  at  the  time  said 
receipt  was  given,  and  that  the  appellant  knew  that  respond- 
ents could  not  procure  the  title  unless  the  owner  saw  fit  to 
convey,  and  from  the  facts  and  circumstances  we  cannot  con- 
clude that  the  respondents  intended  to  guarantee  to  the  ap- 
pellant that  they  would  procure  title  for  said  sum  of  money. 
They  had  a  letter  from  the  owner  in  which  she  stated  that 
she  would  accept  the  offer  of  $1,700  for  said  lot,  which  they 
exhibited  to  the  appellant  at  the  time  said  transaction  oc- 
curred. There  was  not  an  intimation  in  the  record  but  what 
the  respondents  acted  in  perfect  good  faith,  and  did  endeavor 
to  procure  a  conveyance  from  the  owner  of  said  lot  to  the 
appellant,  and  the  owner  absolutely  refused  to  accept  less 
than  $2,000  therefor. 
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That  receipt  must  be  interpreted  in  the  light  of  the  circum- 
stances and  facts  surrounding  its  making.  It  is  said  in  2 
Page  on  Contracts,  section  1123:  *'It  is  a  recognized  rule 
of  construction  that  the  court  will  place  itself  in  the  position 
of  the  parties  who  made  the  contract  as  nearly  as  can  be 
done,  by  admitting  evidence  of  the  surrounding  facts  and  cir- 
cumstances, the  nature  of  the  subject  matter,  the  relation 
of  the  parties  to  the  contract,  and  the  objects  sought  to  be 
accomplished  by  the  contract." 

The  receipt  on  its  face  perhaps  does  indicate  that  the 
respondents  were  the  owners  of  said  lot,  or  that  they  had  it 
within  their  power  to  secure  a  conveyance  of  it  to  the  ap- 
pellant. If  that  were  true,  then  a  court  of  equity  would  com- 
pel them  to  pay  whatever  damages  the  appellant  had  sus- 
tained by  reason  of  their  failure  to  do  so.  But  as  the  ap- 
pellant knew  that  the  conveying  of  the  title  could  not  be 
controlled  by  the  respondents,  that  it  was  solely  at  the  option 
of  the  owner  to  convey  or  not,  we  do  not  think  said  receipt 
should  be  interpreted  in  a  manner  to  do  any  injustice  to 
either  of  the  parties.  We  think  it  would  be  most  unjust, 
under  the  circumstances  and  facts  of  this  case,  to  require 
the  respondents  to  pay  to  the  appellant  the  sum  of  $790  as 
damages  when  he  knew  at  the  time  of  the  transaction  that 
the  defendants  did  not  intend  to  guarantee  to  him  that  they 
would  procure  the  title,  and  well  knew  that  the  procuring 
of  the  title  depended  upon  the  will  of  the  owner. 

The  defendants  have  offered  to,  and  are  ready  and  willing 
to,  return  the  $100  deposited  with  them  on  said  contract,  and 
we  think  that  is  all  they  are  required  to  do  under  the  facts 
of  this  case. 

The  judgment  must,  therefore,  be  aflSrmed,  and  it  is  so  or- 
dered.   Costs  are  awarded  to  the  respondents. 

Ailshie,  C.  J.,  concurs. 
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(Mareb  22,  1907.) 

T.  0.  BOYD  et  al.,  Respondents,  v.  P.  S.  A.  BICKEL  et  al., 
Appellants. 

[89  Pac.  631.] 

YlLLAOB  GOTEBNUENT — CONBTBUCTION  OV  STATUTE. 

1.  Where  a  statute  provides  that:  "Wheneyer  anj  village  con- 
taining more  than  one  thousand  inhabitants  desires  to  discontinue 
its  organization  as  a  village,  and  organize  as  a  city  of  the  second 
class,  and  a  number  of  the  qualified  electors  of  said  village  equal 
to  three-fifths  of  the  total  vote  as  shown  hj  the  last  preceding 
general  village  election,  held  in  said  village,  shall  petition  the  board 
of  trustees  of  such  village  therefor,  ....  it  shall  be  the  duty  of 
said  board  of  village  trustees,  etc.,"  and  a  petition  for  change  of 
government  is  filed  prior  to  the  holding  of  any  election  within  the 
village  as  designated  by  the  act,  it  will  be  a  sufficient  compliance 
with  the  law  for  the  petitioners  to  show  that,  as  a  matter  of  fact, 
their  petition  is  signed  by  a  number  of  qualified  electors  of  the 
village  equal  in  number  to  three-fifths  of  all  the  electors  of  tho 
municipality  at  the  time  of  filing  and  presenting  the  petition. 

2.  The  statute  in  such  case  is  held  to  be  directory  only,  and  where 
the  method  designated  for  ascertaining  the  number  of  electors  is 
impossible  of  application,  then  the  real  and  vital  fact  to  be  as- 
eertained  will  be  discovered  by  the  usual  modes  of  proof. 

3.  Purther,  held,  that  the  vital  and  essential  fact  required  by 
the  statute  in  this  case  is  that  the  village  should  contain  '^moro 
than  one  thousand  inhabitants,"  and  that  not  less  than  ''three- 
fifths"  of  the  ''electors"  of  the  village  shall  petition  for  the 
change  of  municipal  government. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Cassia  County.  Hon.  Alfred  Budge,  Judge  of 
the  Fifth  District,  presiding. 

Action  to  procure  a  writ  of  mandate  against  the  board  of 
troBtees  of  the  village  of  Twin  Falls.  Judgment  for  plain- 
tiffs and  writ  ordered  issued.  Defendants  appealed.  Af- 
firmed. 
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S.  T.  Hamilton  and  W.  P.  Guthrie,  for  Appellants,  cite 
no  authorities. 

M.  J.  Sweeley  and  F.  H.  Eastman,  for  Respondents. 

The  method  of  ascertaining^  the  number  of  electors  in  the 
village,  stated  in  the  statute,  is  directory  merely;  such  con- 
struction should  be  given  the  statute  as  will  give  it  effect; 
the  fact  of  the  number  of  voters,  and  not  the  method  of  ascer- 
taining it,  is  the  controlling  feature.  A  reference  to  the 
vote  of  a  stated  election  is  not  the  only  way  in  which  to 
determine  the  number  of  voters,  especially  where  no  such 
election  was  ever  held,  and  where  the  legislature  has  fixed 
an  impossible  standard,  it  is  the  duty  of  a  court  to  so  con- 
strue the  law  as  to  accept  a  substantial  compliance.  {Carri- 
gan  v.  StUlwell,  99  Me.  434,  59  Atl.  683,  68  L.  R.  A.  386; 
Smythe  v,  Fiske,  23  Wall.  374,  23  L.  ed.  47;  Holmes  v-  Paris. 
75  Me.  559;  Landers  v.  Smith,  78  Me.  212,  3  Atl.  463;  United 
States  V.  Kirby,  7  Wall.  482,  19  L.  ed.  278;  Territory  v. 
Clark,  2  Okla.  82,  35  Pac.  882;  Cleveland  v.  Backus,  133  Ind- 
513,  33  N.  E.  421,  18  L.  R.  A.  729;  Lamkin  v.  Sterling,  1 
Idaho,  92.) 

A  case  squarely  in  point  in  principle  is  that  of  Territory  v. 
Whitehall,  13  Okla.  534,  76  Pac.  148. 

In  1898  Congress  pjissed  an  act  authorizing  cities  having 
a  population  of  not  less  than  one  thousand,  "as  shown  by  a 
school  census,'*  to  issue  bonds.  The  city  of  Bridgeport  is- 
sued bonds  without  having  taken  a  school  census,  and  the 
point  at  issue  was  whether  the  population  could  be  deter- 
mined in  any  manner  other  than  that  prescribed  by  the  act. 

The  court  held  the  provision  directory  merely,  and  sus- 
tained the  bonds,  because  it  was  shown  by  other  evidence 
that  the  population  of  the  town  in  fact  was  the  number  fixed 
by  the  law. 

'^The  most  satisfactory  and  conclusive  test  of  the  question 
whether  or  not  the  provisions  of  a  statute  are  mandatory 
or  directory,  is  whether  the  prescribed  mode  of  action  is  of 
the  essence  of  the  thing  to  be  accomplished;  in  other  words^ 
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whether  it  relates  to  matters  material  or  immaterial,  to 
matters  of  convenience  or  of  substance."  (Oallup  v.  8miiK 
59  Conn.  354,  22  Atl.  334,  12  L.  R.  A.  353.) 

AILSHIE,  C.  J. — This  action  was  instituted  for  the  pur- 
pose of  securing  a  writ  of  mandate  against  the  board  of 
trustees  of  the  village  of  Twin  Palls,  commanding  them  to 
take  the  action  necessary  to  convert  the  village  government 
into  that  of  a  city  of  the  second  class,  under  the  require- 
ments of  the  statutes.  The  inhabitants  of  the  village  sought 
to  change  their  form  of  government  under  the  provisions 
of  section  1  of  an  act  approved  March  9,  1903  (Sess.  Laws, 
1903,  p.  216),  which  provides  as  follows:  ** Whenever  any 
village  containing  more  than  one  thousand  inhabitants  de- 
sires to  discontinue  its  organization  as  a  village  and  organize 
as  a  city  of  the  second  class,  and  a  number  of  the  qualified 
electors  of  said  village  equal  to  three-fifths  of  the  total  vote 
as  shown  by  the  last  preceding  general  village  election  held 
in  said  village  shall  petition  the  board  of  trustees  of  such 
village  therefor,  upon  the  filing  of  said  petition  with  the  vil- 
lage clerk  of  said  village,  it  shall  be  the  duty  of  said  board 
of  village  trustees  to  forthwith  pass  and  publish  a  reso- 
lution, in  the  manner  provided  for  the  passage  and  publi- 
cation of  village  ordinances." 

The  complaint  alleges  that  a  petition  was  presented  to  the 
board  of  trustees  on  the  first  day  of  March,  1906,  showing 
that  the  village  of  Twin  Falls  had  a  population  of  more  than 
one  thousand  inhabitants,  and  that  the  petition  was  signed 
by  a  number  of  electors  exceeding  three-fifths  of  all  the 
voters  of  the  village  at  the  time  of  presenting  the  petition. 

The  village  organization  was  perfected  after  the  time  pro- 
vided  by  law  for  holding  election  in  1905,  and  therefore  no 
village  election  had  ever  been  held  prior  to  petitioning  for 
a  change  to  city  government.  It  was  impossible  for  the 
board  of  trustees  or  anyone  else  to  determine  by  the  statu- 
tory standard  that  the  petition  had  been  signed  by  a  number 
of  electors  equal  to  three-fifths  of  the  total  vote  as  shown 
Idaho,  Vol.  13—13 
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by  the  last  preceding  general  election  held  in  the  village. 
It  was  not  difficult,  however,  to  ascertain  whether  the  petition 
was  signed  by  a  number  of  qualified  electors  equal  to  three- 
fifths  of  all  the  legal  voters  within  the  corporate  limits  of 
the  village.  This  was  done  and  the  fact  was  made  to  clearly 
appear  before  the  board  and  is  so  alleged  in  the  complaint. 
The  board  of  trustees  refused  to  comply  with  the  request 
of  the  petitioners,  for  the  reason  that  no  election  had  ever 
been  held,  and  that  under  the  statute  they  had  no  means  of 
ascertaining  whether  the  petition  was  in  conformity  with  law. 

These  facts  were  all  set  forth  in  the  complaint,  and  de- 
fendants, the  board  of  village  trustees,  demurred  to  the  com- 
plaint, and  the  demurrer  was  overruled  and  the  defendants 
elected  to  stand  on  the  demurrer,  and  judgment  was  accord- 
ingly entered,  directing  the  writ  to  issue,  and  this  appeal 
is  from  the  judgment. 

The  only  question  to  be  determined  in  this  case  is  whether 
the  statute  above  quoted  is  mandatory  or  only  directory, 
wherein  it  requires  the  petition  to  be  signedby  **a  number 
of  the  qualified  electors  of  said  village  equal  to  three-fifths 
of  the  total  vote  as  shown  by  the  last  preceding  general  vil- 
lage election  held  in  said  village."  The  statute  is  undoubt- 
edly directory  only;  the  material  and  essential  requirement  is 
that  three-fifths  of  the  electors  shall  petition  for  the  change ; 
the  fact  that  an  election  has  or  has  not  been  previously  held 
is  immaterial,  and  was  evidently  not  intended  by  the  legis- 
lature as  essential  and  decisive.  The  legislature  meant  to 
designate  some  ready  method  of  ascertaining  when  a  peti- 
tion has  been  signed  by  three-fifths  of  the  electors,  and  they 
proposed  that  it  be  determined  by  the  vote  at  last  general 
election.  Where  that  method  is  impossible,  it  becomes  proper 
to  ascertain  the  fact  by  the  usual  modes  of  proof,  and,  of 
course,  since  no  election  has  ever  been  held,  the  inquiry 
must  necessarily  be  confined  to  the  time  when  the  petition 
was  presented,  which  in  every  respect  meets  the  fullest  re- 
quirement of  the  law. 

For  authority  in  harmony  with  the  view  here  expressed, 
see  Territory  v.  Whitehall,  13  Okla.  534,  76  Pac.  148;  Gallup 
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V.  Smith,  59  Conn.  354,  22  Atl.  334,  12  L.  R.  A.  353;  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  646. 

The  judgment  of  the  lower  court  will  be  afiSrmed,  and  it 
18  80  ordered.    Costs  awarded  to  respondents. 

Sullivan^  J.,  concurs. 


(March  20,  1907.) 

M.  McKISSTCK,  Respondent,  v.  OREGON  SHORT  LINE 
BAILWAY  COMPANY,  Appellant. 

[89  Pae.  629.] 

NWT.TOKNCE  OF  BaILWAT  COMPANY — INJURIES  TO  LIVESTOCK — PROOF  OF 
DaMAOJSS — Suri'ICUCNCY     OF     EVIDENCE— COMMENT     ON      pACTS     BY 

Court. 

1.  Where  there  is  a  substantial  conflict  in  the  evidence  as  to 
whether  the  engineer  on  a  lailwaj  train  could  have  seen  livestock  on 
the  track  ahead  of  his  train,  and  could  have,  with  the  exercise  of 
reasonable  diligence  and  care,  stopped  his  train  prior  to  striking 
the  stock,  and  injuring  and  killing  them,  the  verdict  of  the  jury  and 
judgment  entered  thereon  wiU  be  sustained  on  appeal. 

2.  Where  the  evidence  is  such  that  reasonable  men  might  honestlj 
differ  as  to  the  conclusion  to  be  reached  therefrom,  the  verdict  of 
the  jury  thereon  wiU  not  be  disturbed. 

3.  Where  a  witness,  called  to  testify  as  to  the  amount  of  damages 
caused  on  account  of  injury  to  livestock,  testifies  that  an  animal  has 
been  damaged  to  the  extent  of  a  specific  sum,  and  it  is  further 
shown  what  an  animal  of  that  age,  kind  and  character  was  reason- 
ably worth  at  the  time  of  injury,  and  the  nature  of  the  injury 
inflicted  on  the  animal  is  also  shown ;  held,  that  notwithstanding  the 
fact  that  the  proof  as  to  the  amount  of  damage  inflicted  was  not 
made  in  the  usual  manner,  when  considered  in  connection  with  the 
other  facts  that  were  before  the  jury,  they  had  sufficient  evidence  to 
enable  them  to  arrive  at  a  proper  estimate  of  the  damage  sustained. 

4.  It  is  highly  improper  for  a  trial  judge  to  comment  on  the 
evidence  and  make  statements  of  fact  in  the  presence  of  the  jury, 
or  to  discuss  in  their  presence  the  inference  and  conclusion  to  be 
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arrived  at  from  certain  facts  that  have  been  proven ;  the  juron  are 
the  Bole  judges  of  the  evidence  and  of  the  eoncluaiona  to  be  reached 
therefrom. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Blaine  County.    Hon.  Lyttleton  Price,  Judge. 

Action  to  recover  damages  for  the  killing  and  injuring  of 
livestock  by  a  railway  train.  Judgment  for  plaintiff.  De- 
fendant appealed.    Affirmed. 

P.  L.  Williams,  P.  S.  Dietrich  and  D.  Worth  Clark,  for 
Appellant. 

Where  the  only  proof  to  establish  negligence  of  the  defend- 
ant in  killing  stock  is  the  fact  that  the  place  where  stoek  wa;s 
run  over  and  killed  by  a  moving  freight  train  was  at  a 
point  on  the  track  where  persons  in  charge  and  operating 
said  train  could  have  seen  the  cow  in  time  to  have  stopped 
the  train,  in  the  absence  of  all  showing  as  to  when  the  cow 
went  upon  the  track,  there  is  not  sufficient  evidence  to  esiab- 
lish  negligence  upon  the  part  of  the  defendant  to  entitle  the 
plaintiff  to  recover.  {Kansas  City  L.  <fe  S.  K,  Ry.  Co.  v.  BoU 
son,  36  Kan.  534,  14  Pac.  5;  Jensen  v.  Northern  Pac.  Ry 
Co.,  8  Idaho,  599,  70  Pac.  790;  Jones  v.  Oregon  etc.  R.  R.  Co., 
6  Idaho,  441,  56  Pac.  76.) 

The  mere  fact  that  the  cattle  were  on  the  track  would  not 
impose  upon  an  engineer  the  absolute  duty  of  stopping  his 
train.  {Yazoo  &  M.  V.  R.  R.  Co.  v.  Wright,  78  Miss.  125, 
28  South.  806;  Western  Ry.  Co.  v.  Lazarus,  88  Ala.  453,  6 
South.  877;  Peoria  etc.  Ry.  Co.  v.  Champ,  75  111.  577;  St. 
Louis  etc.  Ry.  Co.  v.  Russell,  39  111.  App.  443;  Louisville  etc. 
Ry.  Co.  V.  Bowen  (Ky.),  39  S.  W.  31;  Yazoo  Ry.  Co.  v. 
Whittington,  74  Miss.  410,  21  South.  249.) 

Testimony  merely  as  to  the  value  of  the  animals  killed 
and  injured  is  too  indefinite  on  which  to  base  judgment. 
{Carman  v.  Mont.  Cent.  R.  Co.,  32  Mont.  137,  79  Pac.  690.) 

Testimony  merely  as  to  value,  from  a  witness  not  shown  to 
be  competent  to  testify  on  that  point,  does  not  give  the  jury 


Digitized  by  LjOOQIC 


Mar,  1907.J     McKissigk  v.  Oregon  Short  Line  Ry.  Co.    197 

Argument  for  Bespozident. 

any  facts  npon  which  they  may  test  the  credibility  of  the 
witness,  and  such  testimony  is  incompetent.  {Lee  v.  Calla- 
han,  84  N.  Y.  Supp.  167.) 

The  witness  is  to  testify  only  to  facts.  He  is  to  speak 
as  to  the  facts  which  he  has  heard  or  seen.  His  opinion  in 
not  to  be  given,  for  it  is  the  opinion  of  the  jury  on  the  tes- 
timony which  forms  the  verdict  and  decides  the  case.  (Sedg- 
wick on  Damages,  8th  ed.,  sec.  290.) 

In  an  action  for  injuries  i;o  plaintiff's  cattle  he  was  not 
entitled  to  testify  that  his  damage  to  the  cattle  amounted 
to  the  gross  sum  of  $400.  The  determination  of  the  gross 
damage,  apart  from  the  elements  thereof,  being  for  the  jury. 
{Pacific  Livestock  Co,  v.  Murray,  45  Or.  103,  76  Pac.  1079 ; 
BuHon  V.  Severance,  22  Or.  91,  29  Pac.  200;  Berg  v.  Imp, 
Co,,  38  Wash.  342,  80  Pac.  528;  De  Wald  v.  Ingle,  31  Wash. 
616,  96  Am.  St.  Rep.  927,  72  Pac.  469;  Hoskins  v.  Huling, 
2  Will.  Civ.  Gas.   (Tex.)   162.) 

The  remarks  volunteered  by  the  court  constitute  such  error 
as  warrants  a  reversal  of  this  case,  if  no  other  .error  ap- 
peared in  the  record. 

A  party  has  a  right  to  have  his  requests  for  instructions 
submitted  to  the  jury  if  relevant  and  correct,  unless  they  are 
fully  covered  by  the  general  charge.  {Braucht  v.  Graves- 
May  Co.  (Neb.),  89  N.  W.  417.)  It  is  error  to  refuse  an  in- 
struction warranted  by  the  law  and  the  evidence,  not  covered 
by  other  instructions  in  the  case.  {Marsh  v.  Cramer,  16 
Colo.  331,  27  Pac.  169.) 

McFadden  &  Broadhead,  for  Respondent. 

In  view  of  the  contradictory  statements  of  the  engineer 
the  jury  were  amply  justified  in  disbelieving  his  testimony. 

**When  a  given  state  of  facts  is  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to  whether  there  was 
negligence  or  not,  the  determination  of  the  matter  is  for 
the  jury.''  {Grand  Trunk  By,,  Co.  v.  Ives,  144  U.  S.  408, 
36  L.  ed.  485,  12  Sup.  Ct.  Rep,  679;  Gulf  C.  &  S.  F.  Ry.  Co. 
v.  Ellis,  54  Fed.  481,  4  C.  C.  A.  454.) 
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When  a  train  runs  down  stock  which  the  engineer  saw  and 
should  have  avoided,  the  railroad  company  is  liable.  {Buster 
v.  Eannihal  &  8t.  J.  By.  Co.,  18  Mo.  App.  578;  8t.  Louis 
cfe  8,  F,  By.  V.  Carlyle,  75  Ark.  560,  88  S.  W.  584;  Wilson  v, 
Norfolk  it  8.  B.  Co,,  90  N.  C.  69;  Chicago  etc.  By.  Co.  v. 
Barrie,  55  111.  226;  8human  v.  Indianapolis  etc.  By.  Co.,  11 
111.  App.  472;  Missouri  Pac.  By.  Co.  v.  Beynolds,  31  Kan. 
132,  1  Pac.  150;  Woodland  v.  Union  Pac.  By.  Co.  (Utah),  26 
Pac.  298 ;  Johnson  v.  Bio  Grande  W.  By.  Co.,  7  Utah,  346, 
26  Pac.  926 ;  Union  Pac.  D.  &  B.  0.  By.  v.  Patterson,  4  Colo. 
App.  575,  36  Pac.  913 ;  Denver  cfe  B.  O.  B.  Co.  v.  Nye,  9  Colo. 
App.  94,  47  Pac.  654.) 

An  examination  of  the  record  will  show  that  counsel  saved 
no  exception  to  objectionable  remarks  of  the  court,  and 
furthermore  his  principal  witness  testified  to  the  same  thing. 

AILSHIE,  C.  J. — This  action  was  commenced  to  recover 
damages  for  killing  three  head  of  cattle  and  maiming  one 
cow.  The  animals  were  injured  and  killed  near  the  station 
at  Tikura,  on  the  Hailey  branch  of  the  Oregon  Short  Line 
Kailway,  on  the  thirteenth  day  of  July,  1905,  and  damages 
were  claimed  in  the  sum  of  $140.  The  injury  and  loss  was 
caused  by  one  of  the  defendant's  freight  trains  striking  the 
animals  while  crossing  the  track.  Verdict  was  returned  in 
favor  of  the  plaintiff  for  the  sum  of  $110,  and  judgment  was 
entered  accordingly;  defendant  moved  for  a  new  trial  and 
the  motion  was  denied,  and  this  appeal  is  from  the  judgment 
and  order. 

The  assignments  of  error  may  be  properly  considered  under 
four  groups,  and  we  will  treat  them  in  their  order:  1.  In- 
sufficiency of  the  evidence  to  support  the  verdict  and  judg- 
ment; 2.  Rulings  of  the  court  in  the  admission  and  rejection 
of  evidence;  3.  Remarks  by  the  judge  in  the  presence  of  the 
jury;  4.  Refusal  of  the  court  to  give  certain  instructions 
requested  by  defendant. 

As  to  the  sufficiency  of  the  evidence,  an  examination  there- 
of leaves  no  doubt.  Although  there  is  a  conflict,  there  is 
abundant  evidence  to  justify  a  reasonable  man  in  concluding 
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that  the  engineer  was  guilty  of  negligence  in  operating  his 
train,  and  by  reason  thereof  inflicted  injuries  and  caused 
the  damages  complained  of.  The  railway  company  con- 
tends, and  indeed  furnished  proofs  to  that  effect,  that  while 
the  engineer  was  running  a  train  of  thirty-four  cars  of  sheep, 
he  saw  an  animal  come  out  of  a  fill  and  onto  the  track  about 
twenty-four  rods  ahead  of  him,  and  that  about  the  same 
time  the  fireman  notified  him  that  other  animals  were  in  the 
fill,  that  the  engineer  immediately  applied  the  brakes  and 
stopped  the  train  as  soon  as  possible,  but  not  until  the  stock 
had  been  killed  and  injured.  It  was  also  shown  that  the 
train  was  on  a  heavy  downgrade,  and  it  is  contended  by  the 
company  that  such  train  could  not  have  been  stopped  with 
safety  within  the  distance  to  the  stock  from  where  he  first 
saw  them.  Other  facts  were  shown  along  that  line  of  evi- 
dence and  in  corroboration  of  the  testimony  of  the  engineer 
and  fireman.  On  the  other  hand,  the  plaintiff  produced  sev- 
eral witnesses  who  lived  near  by  and  in  sight  of  the  track 
and  roadbed  where  this  injury  occurred,  and  they  testified 
that  they  saw  the  train  coming  in  on  that  day,  and  that  it 
began  whistling  and  tooting  at  stock  over  a  quarter  of  a 
mile  above  where  these  animals  were  killed,  and  that  it  kept 
up  whistling  imtil  it  reached  them,  but  that  the  train  did 
not  appear  to  slow  up  any  until  it  reached  the  place  where 
the  animals  were  killed;  they  also  testified  that  the  animals 
were  in  plain  view  of  the  engineer  all  this  time,  and  that  they 
afterw^ard  went  to  the  place  and  tested  by  experiment  to  as- 
certain whether  he  could  have  seen  them  or  not,  and  that 
they  found  that  he  could  have  done  so.  Many  details  are 
narrated  on  both  sides  in  corroboration  of  the  respective 
views  taken  and  positions  assumed,  but  it  is  needless  to  re- 
cite them  here.  Reasonable  men  might  differ  as  to  whom 
they  would  believe  in  this  case  and  as  to  whether  negligence 
has  been  shown,  and  in  all  such  cases  the  verdict  must  stand. 
{Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408,  36  L.  ed.  485,  72 
Sup.  Ct.  Eep.  679.) 

Appellant  has  also  urged  that  the  evidence  is  not  sufficient 
to  establish  the  value  of   the  animals  killed   and  injured. 


Digitized  by  LjOOQIC 


200     McKissiCK  V.  Oregon  Short  Line  Ry.  Co.     [13  Idaho, 

Opinion  of  the  Court — ^Ailshie,  C.  J. 

Complaint  is  made  that  the  witnesses  who  testified  as  to  the 
value  of  the  animals  did  not  show  themselves  competent  to 
testify  as  to  that  fact.  It  is  true  that  they  did  not  show 
themselves  to  be  experts  as  to  the  value  of  cattle,  but  we  do 
not  think  it  takes  much  of  an  expert  to  testify  to  the  value 
of  a  cow.  Although  witnesses  may  differ  widely  as  to  the 
value,  it  is  the  privilege  of  each  side  to  produce  the  most 
favorable  .ones  they  can,  and,  after  all,  the  jury  generally 
know  as  much  about  those  things  as  the  witnesses  do,  and 
notwithstanding  the  legal  proposition  that  they  must  follow 
the  evidence,  every  lawyer  and  judge  knows  that  jurors  who 
want  to  deal  justly  between  litigants  will  call  to  their  aid  in 
reconciling  conflicts  their  common  knowledge  of  every-day 
facts  with  which  they  are  familiar,  and  will  apply  them 
in  a  large  measure  in  arriving  at  their  verdict. 

The  most  objectionable  thing  appearing  in  this  connection 
in  the  case  at  bar  is  the  method  employed  to  prove  the 
amount  of  damage  done  to  the  animal  that  was  maimed  but 
not  killed.  The  witness  was  asked:  **To  what  extent  was  the 
animal  damaged?"  and  answered:  ** Fifteen  dollars."  It 
must  be  conceded  that  this  is  not  the  proper  way  to  prove 
damages,  but  it  should  be  borne  in  mind  that  the  witness  had 
already  stated  the  nature  of  the  injury  to  the  animal.  He 
said:  **She  had  a  leg  broken  and  hip  knocked  down.  She 
is  a  red  cow,  four  years  old.*'  The  jury  also  had  before  them 
the  value  of  such  an  animal.  Notwithstanding  the  evidence 
was  not  elicited  in  a  proper  manner,  it  is  clear  that  the  wit- 
ness considered  the  animal  with  a  leg  broken  and  a  hip 
knocked  down  worth  $15  less  than  it  was  when  its  bones  were 
whole  and  in  the  right  place,  and  the  jury  evidently  agreed 
with  him  and  we  are  in  accord  with  both  the  witness  and 
jury.  The  error  in  the  method  of  proof  of  damage  has  not 
prejudiced  or  injured  the  appellant,  and  a  new  trial  should 
not  be  granted  on  that  account. 

The  other  errors  complained  of  in  the  admission  and  re- 
jection of  evidence  are  of  still  less  consequence  than  the  one 
just  considered,  and  have  in  no  respect  injured  or  preju- 
diced the  appellant. 
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When  one  of  the  plaintiff's  witnesses  was  testifying,  the 
court  interrupted  him  with  the  following  statement:  **I 
think  cattle  on  the  track  that  way  or  near  it,  when  a  train 
comes  along,  they  want  to  cross  the  track,"  and  when  counsel 
for  defendant  took  an  exception  to  this  statement,  the  court 
replied:  **I  have  often  heard  it  said  and  observed  it."  The 
court  then  further  manifested  some  feeling  over  the  action 
of  counsel  in  taking  exception  to  his  remarks.  There  was 
neither  occasion  nor  excuse  for  this  interruption  on  the  part 
of- the  court.  I'his  court  has  repeatedly  expressed  its  dis- 
approval of  such  action  on  the  part  of  trial  judges;  the  jury 
were  the  judges  of  the  facts,  and  it  is  entirely  improper  for  a 
trial  judge  to  comment  on  the  evidence  or  to  make  statements 
of  fact  in  their  presence  unless  it  be  when  he  is  called  as 
a  witness.  While  we  strongly  disapprove  of  the  action  of  the 
court  in  this  respect,  it  was  not  of  such  a  prejudicial  nature 
in  this  case  as  to  demand  a  reversal  of  the  judgment. 

Defendant's  first* requested  instruction  was  properly  de- 
nied, for  the  reason  that  it  was  a  peremptory  instruction 
to  return  a  verdict  for  defendant.  The  other  instructions 
requested  by  defendant  and  not  given  were  properly  re- 
fused. In  the  first  place,  they  were  argumentative,  and  in 
some  respects  each  was  misleading,  and  did  not  clearly  and 
properly  state  the  law  on  the  subject  treated.  In  the  second 
place,  the  court  properly  instructed  the  jury  on  his  own  mo- 
tion as  to  the  law  of  the  case  necessary  for  them  to  intelli- 
gently render  a  verdict. 

No  sufficient  reason  has  been  brought  to  our  attention  for 
a  reversal  of  the  judgment.  Judgment  is  affirmed  with  costs 
in  favor  of  the  respondent. 

Sullivan,  J.,  concurs. 
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(March  26,  1907.) 

JAMES    H.    VAN    CAMP  et  al.,    Respondents,  v.    O.  W. 
EMERY,  Administrator,  Appellant. 

[89  Pac.  752.] 

Statbment  on  Motion  for  New  Trial — ^When  Filed — ^Motion  foe 
New  Trial  Passed  upon  by  Judge  Who  did  not  Try  the  Cask — 
Rule  in  Such  Case  as  to  Conflict  of  Etidince — Irrigation — 
Priority  of  Appropriation  and  Use  of  Waters — Injunctive  Aip 
OF  Court  to  Protect  Bight. 

1.  Where  a  statement  on  motion  for  new  trial  appears  to  have 
been  filed  several  months  after  the  date  of  settlement  of  the  same, 
and  objection  is  made  to  the  use  of  such  statement  on  motion  for 
new  trial,  on  the  ground  that  it  was  not  filed  immediately  after  its 
settlement,  such  objection  will  be  properly  overruled  where  it  is 
not  accompanied  bj  some  showing  of  fraud  or  misconduct  on  the 
part  of  the  party  who  seeks  to  have  it  used  and  considered  on  such 
motion,  or  that  the  failure  to  file  has  been  knowingly  and  intention- 
ally caused  by  the  adverse  party. 

2.  Where  a  certificate  of  the  judge  in  settling  a  statement  on 
motion  for  new  trial  recites  that  the  statement  ''contains  all  the 
evidence  introduced  or  considered  herein,"  the  statement  will  be 
treated  on  appeal  as  containing  all  the  evidence  in  the  case,  al- 
though it  may  appear  from  some  part  of  the  record  that  soma 
documentary  evidence  used  on  the  hearing  has  been  ondtted  there- 
from, and  in  such  case  the  appellate  court  will  presume  that  such 
document  or  other  evidence  as  has  been  omitted  was  treated  as  im- 
material and  of  no  consequence,  both  by  the  trial  judge  and  the 
respective  parties  to  the  action. 

3.  Where  a  motion  for  a  new  trial  is  heard  and  passed  upon  by 
a  judge  who  did  not  preside  at  the  trial  of  the  case,  and  an  appeal 
is  taken  from  the  order  granting  a  new  trial,  the  appellate  court 
will  review  the  evidence  with  reference  to  its  weight  and  prepon- 
derance in  the  same  manner  and  under  the  same  rule  as  would 
apply  to  the  trial  judge  who  passed  upon  the  motion. 

4.  A  prior  appropriator  of  the  water  of  a  stream  may  divert  an«l 
use  the  amount  of  water  to  which  he  is  legally  entitled,  but  when 
he  has  once  done  so,  he  may  not  dam  the  stream  below  him,  or  hinder 
or  impede  the  flow  of  the  remaining  waters  of  the  stream  to  the 
headgate  of  the  next  appropriator. 

5.  The  fact  that  a  stream  in  its  original  native  condition  was 
dammed  so  as  to  cause  the  waters  to  percolate  through  and  sub- 
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irrigate  adjaeent  meadow  lands  will  not  of  itself  justify  the  owner 
of  such  lands  in  maintaining  the  stream  dammed  in  such  condition 
to  the  injuTj  of  other  appropriators,  but  may,  on  the  other  hand,  be 
sufficient  to  initiate  a  right  for  a  quantity  of  the  waters  of  such 
stream  adequate  for  the  surface  irrigation  of  the  lands  previously  so 
sobirrigated  therefrom. 

6.  The  appropriators  and  users  of  the  waters  within  this  state 
will  be  required  and  commanded  to  so  divert,  use  and  apply  the 
waters  as  to  secure  the  largest  duty  and  greatest  service  therefrom. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  Custer  County. 

Motion  for  a  new  trial  heard  before  Hon.  Geo.  H.  Stewart. 
Judge  of  the  Third  Judicial  District  at  Boise,  Ada  County. 

Action  to  determine  the  priorities  to  the  use  of  the  waters 
of  Warm  Springs  creek,  Custer  county.  Judgment  and  de- 
cree determining  the  several  rights  of  the  parties.  Plaintiff 
moved  for  a  new  trial  and  the  motion  was  granted  and  de- 
fendant appealed  from  the  order.  Order  granling  a  new 
trial  affirmed. 

L.  H.  Johnson  and  Perky  ft  Blaine,  for  Appellant. 

The  statement  on  motion  for  new  trial  was  not  filed  with 
the  clerk  of  the  court  as  required  by  law.  The  statement  was 
settled  on  October  7,  1902,  and  again  on  December  31,  1902, 
and  was  not  filed  with  the  clerk  until  May,  1903. 

**When  settled,  the  statement  shall  be  signed  by  the  judge 
or  referee,  with  his  certificate  to  the  effect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk."  (Rev.  Stats. 
4441,  subd.  3.)  "Then"  does  not  mean  four  months  after- 
ward. Webster  defines  "then"  as  follows:  At  that  time,  re- 
ferring to  a  time  specified,  either  past  or  present  Soon 
afterward ;  immediately. 

If  it  can  be  lost  for  four  months  and  still  be  efficient  as 
a  valid  statement  without  being  identified  as  the  original, 
then  why  not  for  a  year  or  four  years  I 
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It  does  not  contain  that  which  the  certificate  of  the  judge 
says  it  contained  at  the  time  he  made  the  settlement.  The 
certificate  was  not  attached  to  this  particular  statement  for 
several  months  after  the  certificate  was  made.  No  one  gives 
any  account  of  its  whereabouts  during  said  months ;  the  attor- 
neys' then  having  it  in  charge  are  dead,  and  it  is  not  a  com- 
plete and  full  statement  of  the  evidence.  {Stickney  v,  Han- 
rahan,  7  Idaho,  424,  428,  63  Pac.  189.) 

On  application  for  a  new  trial  it  must  appear  that  sub- 
stantial justice  has  not  been  attained,  that  the  applicant 
is  entitled  to  succeed,  and  that  a  new  trial  will  probably 
change  the  result.     (14  Ency.  of  PI.  &  Pr.  774,  934.) 

It  cannot  be  seriously  contended  that  the  appellant  is  not 
entitled,  under  the  evidence,  to  the  forty-five  inches  of  water 
decreed  him. 

The  general  rule  that  an  order  granting  a  new  trial  will 
not  be  reversed  on  appeal  unless  there  has  been  a  manifest 
abuse  of  discretion,  is  invoked  only  in  behalf  of  the  judge 
who  sat  at  the  trial  of  the  case  on  its  merits.  But  the  judge 
who  granted  this  motion  for  a  new  trial  was  not  present  at 
the  trial  of  the  case,  and  knows  nothing  of  the  character  or 
conduct  of  the  witnesses. 

His  decision  must  stand  or  fall  upon  its  merit  without  be- 
ing tempered  by  the  ** abuse  of  discretion'*  rule.  (Roby  v. 
Roby,  10  Idaho,  139,  77  Pac.  213 ;  Houghley  v.  Wabasha,  69 
Minn.  245,  72  N.  W.  78 ;  Minneapolis  First  Nat  Bank  v.  St. 
Cloud,  73  Minn.  219,  75  N.  W.  1054.) 

N.  H.  Clark,  for  Respondents. 

The  record  as  shown  by  the  certificate  of  the  judge  shows 
that  statement  was  settled  without  objection. 

The  statute  does  not  give  a  definite  number  of  days  for 
filing  the  statement.  In  Reay  v.  Butler,  69  Cal.  572,  11  Pac. 
463,  the  supreme  court  in  discussing  the  question  says:  "It 
is  said  that  the  bill  was  not  filed  until  more  than  six  months 
after  it  was  allowed  by  the  judge;  we  do  not  consider  this 
a  reason  why  it  should  be  disregarded.  ....  The  delay  in 
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filing  after  settlement  does  not  authorize  this  court  to  disre- 
gard it." 

On  December  31,  1902,  the  learned  judge  certifies  that 
the  statement  contains  all  the  evidence,  which  certificate  he 
makes  as  the  judge  of  the  court;  which  certificate  is  ac- 
quiesced in  by  all  the  counsel  for  all  the  parties  for  a  period 
of  about  three  years,  and  to-day,  as  counsel  for  the  def end- 
tnts,  he  certifies  that  it  does  not  contain  the  evidence. 
Which  certificate  should  be  taken  t 

Defendant  Treloar  testifies  it  would  take  forty-five  inches 
of  water  to  irrigate  his  farm  after  plaintiff  spaded  out  the 
stream,  for  which  he  gets  judgment;  he  then  gets  this  in- 
jimction  giving  him  back  the  stream  as  it  was.  Whatever  he 
gets  by  seepage,  percolation  and  overflow  is  what  he  got  in 
the  early  days  undisputed,  and  this  only. 

AILSHIE,  G.  J. — This  action  was  originally  commenced  in 
the  district  court  in  and  for  Custer  county  in  the  year  1898, 
to  determine  the  rights  and  priorities  of  the  plaintiffs  in 
and  to  the  waters  of  Warm  Springs  creek  within  that  county. 
Issue  was  thereafter  joined  and  a  stipulation  was  filed  by 
counsel,  whereby  judgment  was  authorized  in  favor  of  the 
plaintiffs  and  was  thereafter  accordingly  entered.  On  the 
twenty-second  day  of  June,  1898,  the  defendant,  having  in 
the  meanwhile  discharged  his  former  counsel  and  employed 
other  counsel,  began  proceedings  to  have  the  judgment  set 
aside  and  vacated.  After  a  hearing,  Hon.  C.  O.  Stockslager, 
then  judge  of  the  fourth  judicial  district,  granted  the  ap- 
plication and  set  aside  the  judgment.  The  case  appears  to 
have  then  taken  a  long  rest  until  1901,  when  it  was  again 
tried,  but  findings  and  judgment  were  not  made  and  entered 
until  June  24,  1902.  A  motion  for  a  new  trial  was  there- 
after made  and  a  statement  to  be  used  on  motion  for  a  new 
trial  was  prepared,  served  and  thereafter  settled.  The  case 
was  then  transferred  to  the  judge  of  the  third  judicial  dis- 
trict for  hearing  upon  the  motion  for  a  new  trial,  and  on 
the  sixth  day  of  January,  1906,  an  order  was  duly  made 
granting  a  new  trial,  and  this  appeal  is  from  that  order. 
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The  only  question  involved  in  the  litigation  is  the  right 
to  the  use  of  the  waters  of  Warm  Springs  creek  in  Custer 
county.  The  plaintiffs,  Van  Camp  and  Rogers,  claim  a  prior 
right  to  the  use  of  the  entire  volume  of  water  flowing  in  that 
stream,  and  claim  their  right  should  date  from  the  year 
1877.  On  the  other  hand,  the  defendant  claims  the  prior 
right  to  a  large  portion  of  the  waters  of  the  same  stream 
This  case  has  back  of  it  a  somewhat  lengthy  and  dreary  his- 
tory. It  seems  that  the  attorneys  first  employed  by  defend- 
ant were  soon  thereafter  discharged  by  him.  Since  that 
time  three  attorneys  who  have  been  employed  in  the  case 
and  appeared  in  various  stages  of  the  proceedings  have  died. 
The  case  has  been  before  four  different  trial  judges,  and 
when  it  appears  in  this  court,  its  identity  is  really  seriously 
questioned.  In  other  words,  counsel  has  insisted  with  con- 
siderable earnestness  that  the  statement  appearing  in  the 
record  is  not  the  statement  that  was  settled  in  this  case. 

Our  examination  of  the  entire  record  and  the  briefs  and 
arguments  of  counsel  satisfies  us  that  the  case  does  not  de- 
mand any  lengthy  or  extensive  consideration  in  this  opinion. 
We  will,  therefore,  briefiy  mention  the  leading  questions  pre- 
sented and  announce  our  views  thereon. 

It  is  first  insisted  by  counsel  for  appellant  that  the  state- 
ment on  motion  for  a  new  trial  should  not  have  been  con- 
sidered by  the  court  on  the  motion  for  new  trial,  for  the 
reason  that  it  had  not  been  filed  for  some  four  to  six  months 
after  it  was  settled  and  allowed.  The  statement  bears  two 
dates  of  settlement;  first,  October  7,  1902,  and,  second,  De- 
cember 31,  1902.  This  statement  does  not  appear  to  have 
been  filed  until  April  22,  1903.  There  is  nothing  disclc^ed  in 
the  record  that  would  have  justified  the  court  in  rejecting 
the  statement,  although  not  filed  for  several  months  after 
settlement.  {Reay  v,  Butler ,  69  Cal.  572,  11  Pac.  463.)  It 
is  the  duty  of  the  party  preparing  a  statement  to  serve 
the  same  on  the  adverse  party,  and  in  due  time  it  must  be 
"presented  to  the  judge  who  tried  or  heard  the  case  for  set- 
tlement, or  be  delivered  to  the  clerk  of  the  court  for  the 
judge."     (Eev.  Stats.,  sees.  4430,  4441.)     When  settled,  it 
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becomes  the  duty  of  the  judge  to  deliver  it  to  the  clerk  and 
cause  it  to  be  filed.  Where  a  statement  has  been  settled  but 
shows  no  filing  mark,  the  fault  would,  on  first  impression, 
appear  to  be  that  of  the  clerk.  It  is  clearly  not  proper  for 
either  the  judge  or  the  clerk  to  allow  counsel  or  anyone  else 
to  take  possession  of  a  settled  statement  until  it  has  first 
been  filed,  and  then  only  under  such  rules  and  regulations 
88  are  adopted  by  the  court  in  such  cases. 

It  is  argued  here,  however,  that  the  statement  clearly  fails 
to  contain  all  the  evidence  introduced  in  the  case,  and  for 
that  reason  alone  it  shoidd  not  have  been  considered  for  the 
purpose  of  passing  on  the  sufficiency  of  the  evidence  to  sus- 
tain the  findings  and  judgment.  It  is  true  that  it  does  ap- 
pear that  some  documentary  evidence  was  introduced  that  is 
not  contained  in  the  record  or  brought  up,  but  it  is  also  true 
that  the  judge  in  settling  the  statement  certified  that  it  is 
"correct  and  contains  all  the  evidence  introduced  or  con- 
sidered herein."  With  this  certificate  from  the  judge  and 
counsel  on  both  sides  chargeable  with  knowledge  thereof,  we 
must  assume  that  whatever  was  left  out  was  unimportant 
and  immaterial,  and  in  no  way  influenced  the  decision  of  the 
trial  judge. 

On  the  question  of  reviewing  the  action  of  the  judge  of 
the  third  district  in  granting  a  new  trial,  counsel  for  appel- 
lant urge  that  under  the  rule  heretofore  considered  and  an- 
nounced by  this  court  in  Bohy  v.  Roby,  10  Idaho,  139,  71  Pac. 
213,  we  should  review  and  weigh  all  the  evidence  contained 
in  the  record,  the  same  as  if  the  case  were  here  in  the  first 
instance  for  determination  on  the  weight  and  preponderance 
of  the  evidence. 

It  will  be  remembered  that  the  judge  who  heard  the  motion 
and  granted  a  new  trial  did  so  entirely  on  the  evidence  as  it 
appeared  in  the  statement  of  the  case;  the  trial  had  not 
taken  place  before  him,  and  he  had  not  seen  nor  heard  any 
of  the  witnesses  while  testifying.  In  this  condition  of  the 
cage,  we  agree  with  counsel  that  it  becomes  our  duty  to  ex- 
amine and  weigh  the  evidence  the  same  as  the  nisi  prius 
court  should  do. 


Digitized  by  LjOOQIC 


208  Van  Camp  v.  Emert.  [13  Idaho, 

Opinion  of  the  Court — Ailshie,  C.  J. 

This  case  has  been  pending  a  long  while,  and  should  in 
the  course  of  time  be  disposed  of  and  the  rights  of  the  par- 
ties litigant  be  determined  and  settled,  but  such  has  not 
been  done,  and  in  the  meanwhile  the  rights  and  interests 
involved  are  continuing  privileges,  which  are  yearly  grow 
ing  more  valuable,  and  when  once  finally  judicially  deter- 
mined, that  adjudication  should  rest  on  a  somewhat  clearer 
and  more  comprehensible  presentation  of  facts  than  is  to  be 
found  in  the  record  before  us.  But  aside  from,  and  over 
and  above  the  uncertainty  and  difficulty  of  deciding  the  case 
upon  this  record,  it  is  self-evident  that  both  parties  to  the 
action  are  alike  entitled  to  the  injunctive  and  restraining 
aid  of  the  court  to  protect  them  in  the  use  and  enjoyment 
of  the  priorities  and  rights  decreed  them.  Whatever  may  be 
decreed  to  either  party,  the  other  is  clearly  entitled  to  have 
the  amount  of  water  left  for  him  flow  in  an  unobstructed 
manner  to  his  headgate,  and  for  such  purpose  may  clear  or 
repair  the  channel  or  ditch  until  it  will  do  so. 

If  the  defendant  who  lives  above  plaintiflf  is  entitled  to 
a  priority  for  forty-five  inches  of  water,  he  may  unquestion- 
ably divert  that  quantity,  but  when  he  has  once  done  so. 
he  may  not  dam  the  stream  below  or  hinder  or  impede  the 
flow  of  the  remaining  stream  to  the  plaintiff's  headgate.  The 
fact  that  such  dams  and  impediments  hold  the  water  and 
cause  a  subirrigation  of  the  adjacent  meadows  cannot  of  it- 
self justify  the  maintenance  of  such  obstructions.  Whatever 
amount  of  water  defendant  shows  himself  entitled  to  for  the 
irrigation  of  his  meadows  or  other  lands  as  a  prior  right  over 
the  plaintiff,  the  judgment  should  so  decree,  but  beyond  that 
he  cannot  go  under  any  other  pretext  or  claims  for  the 
natural  condition  of  the  stream.  ' 

In  this  arid  country  where  the  largest  duty  and  the  greatest 
use  must  be  had  from  every  inch  of  water  in  the  interest  of 
agriculture  and  home-building,  it  will  not  do  to  say  that  a^ 
stream  may  be  dammed  so  as  to  cause  subirrigation  of  a  few 
acres  at  a  loss  of  enough  water  to  surface-irrigate  ten  times 
as  much  by  proper  application. 


Digitized  by  LjOOQIC 


March,  1907.]  Van  Camp  v.  Breyeb.  209 

Ar^ment  for  BeBpondentf. 

We  think  this  case  should  properly  be  retried,  and  we  hope 
it  may  be  done  speedily,  and  since  a  new  trial  must  be  had, 
we  will  not  review  the  evidence  or  express  our  view  as  to 
the  weight  and  preponderance  thereof  more  than  to  say  that 
we  think  a  new  trial  was  properly  granted  by  the  trial  court. 

The  order  granting  a  new  trial  is  affirmed.  Costs  awarded 
in  favor  of  respondents. 

Sullivan,  J.,  concurs. 


(Mareh  29,  1907.) 

JAMES  H.  VAN  CAMP  et  al.,  Respondents,  v.  DANIEL 
BREYER,  AppeUant,  and  WILLIAM  J.  TRELOAR,  In- 
tervener. 

[89  Pac.  754.] 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  the  County  of  Custer. 

Motion  for  a  new  trial  heard  before  the  Hon.  George  H. 
Stewart,  Judge  of  the  Third  Judicial  District. 

Action  to  determine  the  rights  and  priorities  of  the  respec- 
tive parties  to  the  waters  of  Warm  Springs  creek,  Custer 
county.  Judgment  and  decree  determining  the  respective 
rights,  and  plaintiffs  moved  for  a  new  trial.  Motion  granted 
and  the  defendant  appealed.     Order  affirmed. 

L.  H.  Johnson  and  Perky  &  Blaine,  for  Appellant. 

N.  H.  Clark,  for  Respondents. 

Counsel  cite  no  authorities  on  points  decided  not  cited  in 
their  briefs  in  Van  Camp  v.  Emery. 
Idaho.  Vol.  13—14 
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AILSHIE,  C.  J. — This  action  was  commenced  in  the  year 
1900,  and  is  a  companion  case  to  that  of  Van  Camp  et  al,  v. 
Emery,  ante,  p.  202,  89  Pac.  752,  just  decided.  It  involves  the 
appropriation,  diversion  and  use  of  the  waters  of  Warm 
Springs  creek  in  Custer  county  of  this  state.  The  case  was 
originally  commenced  by  Van  Camp  and  Rogers  against 
Breyer,  and  upon  the  order  of  the  court  that  all  interested 
parties  be  brought  in,  Treloar  filed  his  complaint  in  interven- 
tion, and  the  case  proceeded  to  trial  and  judgment  upon  the 
issues  made  by  the  plaintiffs,  defendant  and  intervener.  The 
plaintiffs  moved  for  a  new  trial  and  the  motion  was  passed 
upon  by  Hon.  Geo.  H.  Stewart,  judge  of  the  third  judicial 
district,  at  the  same  time  that  he  considered  the  case  of  Van 
Camp  et  al,  v,  Emery,  and  a  new  trial  was  granted  in  this  case 
for  the  same  reasons  given  for  granting  a  new  trial  in  the 
other  case. 

This  case  should  have  been  properly  consolidated  with  the 
other  case  on  the  trial  in  the  lower  court,  as  both  cases  in- 
volve the  appropriation  and  use  of  the  waters  of  the  same 
stream,  and  the  same  parties  a^  interested  with  the  excep- 
tion of  Breyer,  who  was  the  defendant  in  this  case,  and  was 
not  made  a  party  to  the  other  case. 

For  the  reasons  given  in  the  case  of  Van  Camp  et  aL  v. 
Emery,  and  upon  the  authority  of  that  case,  the  order  grant- 
ing a  new  trial  will  be  affirmed. 

This  case,  we  think,  should  properly  be  consolidated  with 
the  other  case  upon  retrial,  as  one  trial  will  dispose  of  all  the 
issues  made  in  both  cases,  and  the  final  decree  will  determine 
the  rights  and  priorities  of  all  the  parties  in  and  to  the  waters 
of  Warm  Springs  creek. 

The  order  granting  a  new  trial  is  affirmed,  and  the  case 
is  remanded,  with  directions  to  consolidate  the  two  cases  and 
proceed  with  the  trial  therein  as  speedily  as  the  business  of 
the  court  and  the  interests  of  the  parties  will  permit  Costs 
awarded  in  favor  of  the  respondents. 

Sullivan,  J.,  concurs. 
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(April  4,  1907.) 

PHIL  HARRIS,  Respondent,  v.  FARIS-KESL  CONSTRUC- 
TION COMPANY,  Appellant. 

[89  Pac.  760.] 

Construction  of  Contract — Surrounding  Facts  and  Cibcumstances— 
Measure  of  Damages — Prospective  Profits. 

1.  Where  H.  and  the  P.-K.  Con.  Co.  entered  into  a  contract,  where- 
bj  H.  was  to  furnish  all  the  hardware  and  put  in  place  more  than 
two  millions  of  feet  of  lumber  in  the  construction  of  flumes,  trestles, 
etc.,  and  the  company  was  to  furnish  all  the  lumber  at  the  times 
and  places  where  demanded  by  H.,  and  it  fails  to  do  so,  and  suit  is 
brought  to  recover  prospective  profits,  the  court  in  construing  such 
contract  should  admit  in  evidence  the  facts  and  circumstances  sur- 
rounding the  making  of  the  contract  and  the  reasons  for  the  failure 
of  the  company  to  furnish  the  lumber  in  accordance  with  its  terms. 

2.  If  the  failure  to  perform  on  the  part  of  the  company  was  be- 
cause of  its  intention  to  force  or  compel  H.  to  terminate  the 
contract,  the  measure  of  damages  would  include  the  prospective 
profits  had  the  contract  been  completed;  but  if  the  company  was 
endeavoring,  in  good  faith,  to  comply  with  its  part  of  the  con- 
tract, but  was  prevented  in  doing  so  from  no  fault  of  its  own,  H. 
could  not  terminate  the  contract  and  recover  prospective  profits,  but 
he  might  terminate  it,  and  his  measure  of  damages  would  be  the 
value  of  his  work  already  performed,  and  whatever  damages  he  had 
sustained  by  reason  of  the  delays  occasioned  by  the  company,  and 
the  loss  occasioned,  if  any,  on  account  of  having  procured  the  neces- 
sary outfit  and  appliances  for  carrying  out  the  contract,  should  bo 
divided  between  the  parties  in  the  proportion  that  the  work  already 
done  bears  to  that  yet  to  be  done. 

3.  In  cases  where  prospective  profits  may  be  recovered,  the  rule 
for  arriving  at  the  prospective  profits  is  to  ascertain  the  difference 
betweeu  the  cost  of  doing  the  work  and  what  the  claimant  was  to 
receive  for  it,  making  therefrom  a  reasonable  deduction  for  the  less 
time  engaged  and  for  the  release  from  the  care,  trouble,  risk,  and 
responsibility  attending  a  full  execution  of  the  contract. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Third  Judicial  Dis- 
trict for  Ada  County.    Hon.  Geo.  H.  Stewart,  Judge. 
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Action  to  recover  prospective  profits  for  the  violation  of  a 
contract  for  the  construction  of  a  fliime,  trestles,  etc.  Judg- 
ment for  the  plaintiff.    Reversed. 

S.  H.  Hays,  for  Appellant. 

In  order  to  properly  construe  the  contract  between  the  pap- 
ties,  the  court  should  have  admitted  evidence  showing  the 
surrounding  conditions  and  circumstances  at  the  time  of 
making  the  contract.  (Page  on  Contracts,  sec.  1123;  Mer- 
riam  v.  United  States,  107  U.  S.  437,  27  L.  ed.  531,  2  Sup. 
Ct.  Rep.  536;  True  v.  Rocky  Ford  C.  R.  &  L.  Co.  (Colo.),  85 
Pac.  842;  Westheimer  v.  Thompson,  3  Idaho,  560,  32  Pac. 
205 ;  Juliaetta  Tramway  Co.  v.  Vollmer,  4  Idaho,  408,  39  Pac. 
1115.) 

The  provision  of  the  contract  that  the  lumber  would  be 
delivered  at  the  time  desired  by  plaintiff  must  be  construed 
in  the  light  of  the  other  circumstances.  Defendants  were 
entitled  to  a  reasonable  time  in  which  to  deliver  the  lumber 
after  the  cutting  lists  were  received,  and  there  was  no  breach 
until  the  expiration  of  such  time.  The  ruling  of  the  court 
rejecting  the  evidence  offered  was  reversible  error.  An  er- 
roneous rule  of  damages  was  applied  by  the  court. 

Where  an  action  is  brought  by  the  contractor  before  the 
completion  of  the  work  to  authorize  a  recovery  for  prospective 
profits,  a  willingness  on  his  part  to  complete  the  work  and 
a  refusal  by  defendant  to  be  further  bound  by  the  contract 
or  an  abandonment  of  it  by  him  must  appear.  {Whartan  cfe 
Co,  V.  Winch,  140  N.  Y.  287,  35  N.  E.  589;  Lake  Shore  etc. 
Ry.  Co,  V.  Richards,  40  111.  App.  560 ;  Fitzgerald  v.  Hay  ward, 
50  Mo.  516.) 

The  principal  covenant  in  this  contract  was  that  defend- 
ant was  to  deliver  lumber  to  plaintiff  "at  various  points  along 
a  distance  of  sixteen  miles.  The  subordinate  or  incidental 
covenant  was  that  the 'lumber  was  to  be  delivered  **at  the 
time  and  place  desired''  by  plaintiff.  A  failure  to  deliver 
promptly  or  at  the  exact  place  desired  would  not  be  such  a 
breach  as  would  authorize  plaintiff  to  terminate  the  contract. 
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His  remedy  is  to  complete  the  work  and  sue  for  damages  for 
delay,  or  for  damages  caused  by  failure  to  deliver  at  the  place 
desired.  (Kaufman  v.  Raeder,  108  Fed.  171,  47  C.  C.  A. 
278,  54  L.  R.  A.  247 ;  Monmouth  Park  Assn.  v.  Warren,  55  N. 
J.  L.  598,  27  Atl.  932;  Page  on  Contracts,  sec.  1450.) 

The  fact  that  they  disagreed  as  to  who  should  stand  the 
expense  of  moving  does  not  change  the  rule.  (Warren  v. 
Stoddart,  105  U.  S.  224,  26  L.  ed.  1117.) 

Time  is  not  regarded  as  of  the  essence  of  the  contract 
where  it  concerns  a  provision,  a  breach  of  which  does  not 
constitute  a  total  failure  of  consideration.  (Page  on  Con- 
tracts, sees.  1159-1164;  Lynch  v.  Bechtel,  19  Mont.  548,  48 
Pac.  1112.) 

The  damages  were  improperly  computed  even  under  the 
rule  fixed  by  the  court.  No  allowance  was  made  for  the 
hazard  of  the  business  as  should  be  done.  (United  States  v. 
Speed,  8  Wall.  77,  19  L.  ed.  449;  Waco  Tap  R,  R.  Co.  v.  Sher^ 
ley,  45  Tex.  355;  Shoemaker  v.  Acker,  116  Cal.  239,  48  Pac. 
62  (247) ;  Insley  v.  Shepard,  31  Fed.  869.) 

S.  L.  Tipton,  for  Respondent. 

The  party  who  engages  to  do  work  has  a  right  to  proceed 
freely  without  any  let  or  hindrance  of  the  other  party,  and 
if  such  other  party  interferes,  hinders  and  prevents  the  doing 
of  the  work  to  such  an  extent  as  to  render  his  performance 
difiScult  and  largely  diminishes  the  profits,  he  may  treat  the 
contract  as  broken,  and  is  not  bound  to  proceed  under  the 
added  burdens  and  incurred  expense.  (A7ivil  Min,  Co.  v. 
Humble,  153  U.  S.  540,  38  L.  ed.  814,  14  Sup.  Ct.  Rep.  876.) 

A  failure  to  furnish  the  lumber  as  called  for  under  the 
contract  of  plaintiff  at  the  time  and  place  desired  and  when 
needed  went  to  the  very  substance  of  the  contract  of  plain- 
tiff. Without  the  lumber  of  the  kinds  needed  he  could  do 
nothing,  as  much  so  as  if  the  defendant  had  absolutely  re-  * 
pndiated  the  contract.  It  was  a  condition  precedent  to  its 
further  prosecution.  (Palm  v.  Ohio  ct  M.  R.  Co.,  18  111.  217; 
Lake  Shore  M.  8.  R.  Co.  v.  Richards,  40  111.  App.  560;  Good- 
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rich  V.  Hubbard,  51  Mich.  62,  16  N.  W.  232;  Dibol  v.  Minott, 
9  Iowa,  403.) 

*' Where  there  is  a  substantial  conflict  in  the  evidence,  a 
finding  of  fact  based  thereon  will  not  be  disturbed." 
(Spaulding  v.  Coeur  d'Alene  R.  d  Irr.  Co.,  5  Idaho,  528,  51 
Pac.  408.) 

The  contract  was  not  attacked  in  this  case  on  the  ground  of 
fraud,  and  it  is  not  claimed  that  through  mistake  or  inad- 
vertence of  the  parties  any  material  portion  thereof  was  left 
out  in  reducing  the  contract  to  writing,  and  it  appears  on  its 
face  to  be  full  and  complete ;  hence  we  must  regard  the  said 
contract  as  containing  the  entire  agreement  between  the  par- 
ties. (Tyson  v.  NeiLl,  8  Idaho,  607,  70  Pac.  790;  Jacobs  v. 
Shenon,  3  Idaho,  274,  29  Pac.  44.) . 

In  the  absence  of  fraud  or  mutual  mistake,  no  representa- 
tion, promise  or  agreement  made,  or  opinion  expressed  in 
the  previous  parol  negotiations  as  to  the  time  or  legal  effect 
of  the  resulting  written  contract  can  be  permitted  to  prevail, 
either  in  law  or  in  equity,  over  its  plain  provisions  and  proper 
interpretation.  {Connecticut  Fire  Ins.  Co.  v.  Buchannan, 
141  Fed.  877,  4  L.  R.  A.,  N.  S.,  758.) 

''This  evidence,  if  admitted,  would  change  the  contract 
from  a  certain  contract  to  a  contingent  contract. "  (Coving- 
ton V.  Kenewah  Coal  &  Coke  Co.  (Ky.),  89  S.  W.  1126,  3  L. 
R.  A.,  N.  S.,  248.) 

For  a  breach  of  this  contract  the  plaintiflf  can  recover  lost 
profits  as  damages.  (United  States  v.  Bekan,  110  U.  S.  344, 
28  L.  ed.  168,  4  Sup.  Ct.  Rep.  81;  Hale  v.  Trout,  35  Cal.  229; 
Tahoe  Ice  Co.  v.  Union  Ice  Co.,  109  Cal.  242,  41  Pac.  1020; 
Wells  V.  Nat.  Life  Assn.  of  Hartford,  99  Fed.  222,  39  C.  C. 
A.  476,  53  L.  R.  A.  33.) 

When  loss  of  profits  arising  from  a  breach  of  contract  can 
be  proved  with  a  reasonable  certainty,  and  such  loss  is  di- 
rectly traceable  to  the  breach  of  the  contract,  that  loss  may  be 
recovered  in  an  action  for  the  breach.  (AnvU  Min.  Co.  v. 
Humble,  supra;  Watson  v.  Oray's  Harbor  Brick  Co.,  3  Wash. 
283,  28  Pac.  527.) 
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SULLIVAN,  J. — This  is  an  action  brought  to  recover  dam- 
ages for  alleged  lost  profits  for  breach  of  a  contract  in  the 
sum  of  $4,504  and  for  balance  due  on  account  of  $33.75,  and 
for  material  furnished  of  the  value  of  $252.  The  cause  was 
tried  by  the  court  without  a  jury,  and  the  court  found  the 
plaintiff  was  entitled  to  recover  $3,897.06  as  lost  profits  for 
the  breach  of  the  contract,  and  found  against  the  plaintiff 
on  the  balance  of  account  claimed,  and  in  his  favor  for  the 
value  of  the  material  furnished.  No  question  is  raised  on  this 
appeal  in  regard  to  second  and  third  causes  of  action.  The 
questions  raised  by  the  appeal  are  based  on  the  judgment  ren- 
dered for  prospective  profits.  The  contract  upon  which  this 
suit  is  based  was  entered  into  by  the  plaintiff  and  defendant 
on  the  twenty-fifth  day  of  July,  1905,  for  the  construction 
of  all  flumes,  trestles,  etc.,  on  the  Canyon  County  Canal  there- 
after to  be  constructed  in  Canyon  county.  The  parts  of  the 
contract  material  to  a  decision  of  this  case  are  as  follows: 

''This  Agreement,  Made  and  entered  into  in  duplicate, 
this  25th  day  of  July,  A.  D.,  1905,  by  and  between  Phil  Har- 
ris, of  Enunett,  Canyon  County,  State  of  Idaho,  the  party 
of  the  first  part,  and  Faris-Kesl  Construction  Company, 
Limited,  a  corporation,  of  Boise,  County  of  Ada,  State  of 
Idaho,  the  party  of  the  second  part,  Witnesseth  : 

**That  the  said  party  of  the  first  part,  for  and  in  considera- 
tion of  the  covenants,  promises  and  agreements  hereinafter 
contained,  on  the  part  and  behalf  of  the  said  party  of  the 
second  part,  does  hereby  covenant,  promise  and  agree  to  and 
'With  said  party  of  the  second  part,  that  commencing  with  the 
25th  day  of  July,  1905,  that  he  will,  at  his  own  cost,  charge 
and  expense,  furnish  all  nails,  bolts  and  washers  of  every 
nature  and  kind  required  and  will  do  and  perform  all  labor 
and  work  whatsoever  required  and  necessary  in  the  building 
and  construction  of  all  flumes,  trestles,  bridges,  culverts, 
drain  boxes,  driving  of  piling,  cutting  of  piling  and  prepar- 
ing piling  for  trestles  and  bridges  (except  excavations,  which 
shall  be  made  by  second  party)  on  the  Canyon  Canal,  in 
Boise  and  Canyon  Counties,  State  of  Idaho,  in  strict  con- 
formity with  the  plans  and  specifications  furnished  by  the 
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Chief  Engineer  of  the  Canyon  Canal  Company,  and  to  the 
satisfaction  and  acceptance  of  the  said  Engineer,  and  have 
the  same  completed  and  ready  for  nse  on  or  before  the  first 
day  of  April,  A.  D.,  1906. 

**The  party  of  the  second  part,  for  and  in  consideration 
of  the  covenants,  promises  and  agreements  hereinbefore  con- 
tained on  the  part  and  behalf  of  the  said  party  of  the  first 
part,  hereby  agrees  to  and  with  said  first  party,  that  it  will 
at  the  time  and  place  desired  by  said  first  party,  and  when 
needed  by  said  first  party,  furnish  all  lumber  requisite  and 
necessary  for  the  construction  of  said  fiumes,  trestles,  bridges, 
culvert  and  drain  boxes,  and  will  deliver  the  same  to  said 
first  party  within  200  feet  of  each  piece  of  work.  The  same 
to  be  delivered,  at  option  of  said  first  party  (if  so  ordered 
at  the  time  of  delivery)  one-half  at  each  end  of  each  piece 
of  work  (provided,  that  if  the  said  second  party  should  run 
any  of  such  lumber  down  the  Payette  River  instead  of  de- 
livering by  wagon,  then  in  that  case  said  lumber  is  to  be 
delivered  by  said  second  party  within  1,000  feet  of  the  line 
of  the  ditch,  and  where  the  same  is  to  be  used,  and  from  such 
point  said  second  party  is  to  pay  fifty  cents  per  thousand 
feet  on  the  cost  of  delivering  such  lumber  from  said  point 
to  where  the  same  is  to  be  used,  and  remainder  to  be  paid 
by  said  first  party;  Provided,  further,  that  if  said  second 
party  should  deliver  any  such  lumber  within  said  200  feet 
as  hereinbefore  stated,  then  in  that  case  the  expense  thereof 
is  to  be  wholly  borne  by  said  first  party)  and  to  make  all 
excavations  necessary  for  the  laying  of  said  flumes  and  tres- 
tles, and  also  to  do  all  filling  in  around  any  fiume,  trestle, 
culvert  or  bridge  that  may  be  necessary  and  will  pay  to  the 
said  party  of  the  first  part  the  sum  of  five  dollars  and  fifty 
cents  for  each  and  every  one  thousand  feet  of  lumber  (board 
measure)  used  under  this  contract 

'*The  party  of  the  second  part  hereby  agrees  to  pay  said 
first  party  the  sums  of  $5.50  per  thousand  for  lumber  used 
and  fifty  cents  per  foot  for  piling  used,  at  the  time  and  in 
the  manner  following,  to  wit:  Ninety  (90  per  cent)  per  cen- 
tum of  said  contract  prices,  on  the  20th  day  of  each  and 
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every  month,  the  same  to  be  determined  and  estimated  by 
the  said  Engineer  of  the  Canyon  Canal  Company,  and  the 
remainder  of  said  contract  prices  upon  the  completion  of  all 
of  the  terms  and  conditions  of  this  contract  by  said  first 
party." 

It  appears  from  the  record  that  the  appellant  had  con- 
tracted with  the  Canyon  Canal  Company  for  the  construc- 
tion of  the  Canyon  canal,  an  extensive  work,  thirty-four  miles 
long,  having  a  large  amount  of  flume  and  trestle  work  along 
the  first  sixteen  miles  of  its  course.  The  flume  and  trestle 
work  the  respondent  had  contracted  with  the  appellant  to 
build  under  said  written  contract.  The  contract  was  entered 
into  July  25,  1905,  and  about  August  1st,  following,  the  re- 
spondent commenced  work,  and  he  stopped  work  about  Feb- 
ruary, 1906. 

The  contract  required  the  respondent  to  furnish  all  hard- 
ware and  to  do  the  work  necessary  in  the  building  and  con- 
struction of  all  flumes,  trestles,  etc.,  required  to  be  constructed 
on  said  canal  and  required  the  appellant  to  furnish  and  de- 
liver the  lumber  therefor.  It  appears  from  the  record  that 
after  the  respondent  had  placed  in  such  flumes  and  trestles 
about  two  hundred  and  forty-eight  thousand  feet  of  lumber, 
that,  at  the  point  at  which  he  was  then  at  work,  there  was 
not  sufficient  lumber  to  complete  the  work  there,  but  there 
was  lumber  at  other  points  on  the  canal,  and  it  was  suggested 
that  respondent  move  his  camp  to  the  point  where  there  was 
lumber,  and  a  dispute  arose  between  the  manager  of  the  ap- 
pellant and  the  respondent  as  to  who  should  pay  the  cost  of 
moving  the  camp,  and  the  respondent  finally  claimed  under 
the  terms  of  his  contract  that  appellant  was  to  furnish  him 
the  lumber  "at  the  time  and  place  desired  by'*  him,  and 
thereupon  demanded  that  the  lumber  be  furnished  him  at 
the  point  where  he  was  then  at  work,  known  as  the  Plowman 
flume,  and  was  informed  by  the  appellant  that  they  could 
not  furnish  him  the  lumber  at  that  point,  but  that  they  had  a 
great  many  thousand  feet  of  lumber  at  other  points  along 
the  line  of  the  canal  ready  to  be  put  in.    The  respondent 
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thereupon  quit  the  contract  and  brought  suit  to  recover 
prospective  or  future  profits. 

That  provision  of  the  contract  on  which  the  respondent 
particularly  relies  is  as  follows:  "The  said  party  of  the  second 
part  hereby  agrees  to  and  with  the  said  first  party  that  it 
will  at  the  time  and  place  desired  by  said  first  party,  and 
when  needed  by  said  first  party,  furnish  all  lumber  requisite 
and  necessary  for  the  construction  of  said  flumes,  trestles," 
etc. ;  and  the  allegation  of  the  plaintiff  in  regard  to  the  viola- 
tion of  that  provision  of  the  contract  is  as  follows:  ''That 
the  defendant  failed  to  comply  with  said  agreement  in  the 
following  particular:  The  defendant  did  not  furnish,  and 
failed  to  deliver,  to  plaintiff  the  lumber,  board  measure, 
necessary,  requisite  and  of  sufficient  amount  and  quantity  so 
as  to  enable  the  plaintiff  to  construct  or  complete  all  flumes, 
trestles,  bridges,  culverts  and  drain  boxes  as  was  required  to 
be  constructed  and  completed  under  the  terms  of  the  said 
'agreement." 

The  trial  was  had  before  the  court  without  a  jury,  and  the 
court  found  that  the  appellant  had  failed  to  make  delivery 
of  the  lumber  as  required  by  said  contract,  and  that  the 
amount  of  lumber  required  to  complete  said  work  was 
1,968,216  feet;  that  the  cost  to  the  plaintiff  to  put  the  lum- 
ber in  the  structure  was  $3.52  per  thousand;  that  the  con- 
tract price  was  $5.50  per  thousand,  and  that  the  profit  at 
$1.98  per  thousand  would  amount  to  $3,897.06.  The  court 
held  that  as  the  defendant  had  failed  to  furnish  the  lumber 
at  the  time  and  place  demanded  by  the  respondent,  the  re- 
spondent was  justified  or  had  a  right  to  quit  the  work  and 
recover  the  entire  prospective  profits  of  the  job. 

The  question,  then,  is  directly  presented  whether,  under 
the  contract  and  the  law,  the  respondent  was  justified  in  quit- 
ting the  work  under  the  contract,  and  is  entitled  to  recover 
the  profits  that  he  would  have  realized  had  he  continued  and 
completed  the  work  thereunder. 

Recurring  to  the  facts:  said  flume,  trestles,  etc.,  were  to 
be  constructed  in  strict  conformity  with  plans  and  specifica- 
tions to  be  thereafter  furnished  by  the  chief  engineer  of 
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said  canal  company,  and  it  appears  from  the  record  that  such 
plans  and  specifications  were  not  complete  at  the  time  of  the 
making  of  said  contract;  that  in  the  construction  of  said 
canal  and  flumes,  changes  in  the  plans  and  specifications  were 
made  and  anticipated  as  shown  by  the  contract.  The  evi- 
dence showed  that  very  extensive  changes  were  made.  The 
canal  itself,  in  some  instances,  was  constructed  a  mile  from 
its  original  location.  The  original  estimate  of  the  amount  of 
lumber  required  was  1,500,000  feet,  and  the  amount  actually 
used  was  over  two  million  feet.  Just  when  the  specifications 
were  prepared  was  not  shown,  as  the  court  would  not  per- 
mit any  evidence  to  be  introduced  on  that  question,  but  it 
does  appear  that  there  were  no  definite  or  certain  plans  or 
specifications,  and  no  definite  or  certain  location  of  the  canal 
on  the  ground  at  the  time  said  contract  was  made.  Under 
these  facts,  it  is  evident  that  the  steps  to  be  pursued  were, 
first,  the  location  of  the  canal  with  certainty,  and  after  that 
the  preparation  of  plans  and  specifications  by  the  chief  en- 
gineer, who  was  not  an  officer  of  the  appellant  company,  but 
was  an  officer  of  the  canal  company. 

Said  plans  and  specifications  included  what  was  called 
"catting  lists,"  which  were  lists  of  the  length,  dimensions 
and  quantity  of  lumber  and  timbers  required  for  said  flumes 
and  trestles.  After  those  were  made  and  the  cutting  lists 
delivered  to  the  appellant  and  their  delivery  to  the  sawmills 
or  to  those  who  furnished  the  lumber,  the  lumber  must  be  cut 
and  delivered  on  the  line  of  the  canal. 

Considerable  testimony  in  regard  to  these  matters  went  in 
without  objection,  but  when  the  matter  was  called  to  the 
attention  of  the  court,  the  evidence  of  the  circumstances  and 
conditions  surrounding  the  making  of  the  contract  was  re- 
jected over  the  objection  of  the  plaintiff,  and  that  action  of 
the  court  is  assigned  as  error. 

The  record  shows  that  this  work  was  one  of  considerable 
magnitude.  The  canal  was  about  thirty-four  miles  long,  the 
line  of  which  was  not  established  at  the  date  of  signing  said 
contract.  The  timber  work  involved  in  the  contract  con- 
sisted of  trestles  and  flumes  along  the  first  sixteen  miles  of 
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the  canal.  One  of  the  trestles  was  sixty-five  feet  high  and 
another  forty-five  feet  high.  Those  facts  indicate  that  in 
the  construction  of  a  work  of  such  a  character,  plans  and 
specifications  of  a  definite  character  must  be  the  guide. 
That  being  true,  the  dimensions  of  the  material  and  lumber 
to  be  used  therein  and  the  manner  in  which  it  was  to  be  put 
together  must  be  known  in  advance.  Then  the  question  is 
directly  presented  whether  a  proper  construction  of  the  con- 
tract  would  justify  the  court  in  taking  into  consideration  the 
facts  and  circumstances  surrounding  its  making. 

After  carefully  considering  the  whole  matter,  we  conclude 
that  the  court  erred  in  rejecting  evidence  of  the  facts  and 
circumstances  surrounding  the  making  of  the  contract. 

It  is  clear  that  the  parties  to  the  contract  knew  that  the 
plans,  specifications  and  cutting  lists  must  be  furnished  be- 
fore the  work  could  proceed,  and  as  it  was  not  the  duty  of 
the  appellant  to  furnish  said  plans,  specifications  and  cutting 
lists,  but  the  duty  of  the  canal  company  to  do  so,  we  think  it 
essential  to  a  proper  construction  of  the  contract  that  the 
facts  and  circumstances  surrounding  its  making  must  be 
taken  into  consideration  by  the  court  in  construing  it.  Es- 
pecially is  that  true  where  a  party  quits  and  abandons  a 
contract,  like  the  one  under  consideration,  and  seeks  to  re- 
cover prospective  or  future  profits  on  the  ground  that  the 
contractor  failed  to  furnish  the  material  at  the  exact  time 
and  place  demanded,  and  where  it  appears  that  there  was 
material  at  other  points  on  the  canal  that  might  have  been 
put  in  place  by  the  contractor. 

We  do  not  hold  that  the  respondent  might  not  have  quit 
the  job  and  recovered  what  was  then  due  him  because  of  the 
failure  of  the  appellant  to  furnish  the  lumber  at  the  times 
and  places  demanded,  but  we  do  hold  that  under  those  facts 
and  circumstances  he  could  not  quit  the  job  and  recover 
prospective  profits  for  the  completion  of  the  job. 

In  order  to  properly  construe  the  contract  sued  upon,  the 
court  will  place  itself  in  the  position  of  the  parties  who  made 
the  contract,  as  nearly  as  can  be  done,  by  admitting  evidence 
of  the  surrounding  facts  and  circumstances.     (Page  on  Con- 


Digitized  by  LjOOQIC 


April,  1907.]    Habbis  v.  Faris-Kesl  Construction  Co.    221 

Opinion  of  the  Conrt— Sullivan,  J. 

tracts,  sec.  1121 ;  Merriam  v.  United  States,  107  U.  S.  437,  27 
L.  ed.  531,  2  Sup.  Ct.  Rep.  536 ;  True  v.  Rocky  ford  Canal  etc. 
Co,  (Colo.),  85  Pac.  842;  Westheimer  v.  Thompson,  3  Idaho.. 
560,  32  Pac.  205.) 

It  certainly  was  contemplated  by  the  parties  that  the  plans 
or  cutting  lists  would  be  made  by  the  engineer  in  chief,  who 
was  an  agent  or  employee  of  the  canal  company  and  not  of 
the  appellant,  and  that  these  would  be  delivered  to  the  de- 
fendant and  by  it  to  the  millmen,  after  which  the  lumber 
would  be  delivered.  Under  those  circumstances,  there  would 
be  no  breach  of  the  contract  by  the  appellant  if  it  used  all 
reasonable  diligence  in  having  sawed  and  in  delivering  the 
lumber  after  the  lists  were  delivered  to  it,  and  the  delay  by 
the  engineer  would  not  make  it  liable  for  prospective  profits 
nnless  it  was  shown  that  appellant  terminated  the  contract 
and  compelled  respondent  to  abandon  it. 

That  provision  of  the  contract  requiring  the  lumber  to  be 
delivered  at  the  time  desired  by  the  respondent  must  be  con- 
strued in  the  light  of  other  circumstances.  The  appellant 
was  certainly  entitled  to  a  reasonable  time  in  which  to  de- 
liver the  lumber  after  the  cutting  lists  were  received,  and 
there  certainly  would  have  been  no  breach  until  the  expira- 
tion of  such  time,  that  would  warrant  the  recovery  of  future 
or  prospective  profits.  If  the  appellant  has  by  its  neglect  or 
failure  to  comply  with  the  exact  terms  of  said  contract,  oq- 
casioned  the  respondent  any  injury  or  damage,  the  respondent 
has  his  action  therefor. 

While  it  is  true  the  contract  required  the  respondent  to 
have  said  trestles,  flumes,  etc.,  completed  and  ready  for  use 
on  or  before  the  first  day  of  April,  1906,  it  is  also  true  that 
the  engineer  of  the  company  was  to  prepare  plans,  specifica- 
tions and  cutting  lists  for  such  work,  and  if  he  failed  to 
furnish  the  same  in  time  to  have  the  work  completed  as  con- 
tracted for,  the  failure  could  not  be  charged  up  to  the  re- 
spondent or  appellant;  and  if  the  respondent  was  damaged 
because  of  the  failure  to  furnish  the  lumber,  he  had  his 
remedy  for  such  damages,  but  could  not  quit  the  work  of  his 
own  accord  simply  because  of  the  inability  of  the  appellant 
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to  furnish  the  lumber  at  the  times  and  places  agreed  upon, 
and  recover  prospective  profits. 

If  the  appellant  prevented  the  respondent  from  going  on 
with  the  contract  by  refusing  to  furnish  the  lumber  and  thus 
terminating  the  contract,  the  respondent  might  then  recover 
his  prospective  profits,  provided  he  could  prove  them  with 
reasonable  clearness. 

The  case  of  AnvU  Min.  Co.  v.  Humhle,  153  U.  S.  540, 
38  L.  ed.  814,  14  Sup.  Ct.  Rep.  876,  is  cited  by  counsel  for 
respondent  as  sustaining  their  contention  herein.  That  case 
involved  a  contract  for  mining  certain  iron  ore.  It  appears 
that  the  plaintiffs,  Humble  et  al.,  were  making  a  profit  of  about 
thirty  cents  a  ton  for  mining  such  ore  and  the  mining  com- 
pany became  desirous  of  terminating  the  contract,  and  they 
proceeded  to  do  that  by  preventing  Humble  and  his  associates 
from  mining  the  ore.  It  appears  that  the  mining  company 
went  deliberately  to  work  to  terminate  the  contract,  or  hinder, 
delay  and  prevent  the  mining  of  the  ore,  and  the  court  there 
held  that  a  party  to  a  contract  under  those  facts  and  cir- 
cumstances had  a  right  to  quit  the  contract,  terminate  it, 
and  recover  the  prospective  profits  which  would  have  re- 
sulted to  them  from  its  completion. 

That  is  a  very  different  case  from  the  one  at  bar.  It  no- 
where appears  that  the  appellant  refused  to  furnish  the  lum- 
ber at  the  points  desired  by  the  respondent,  and  its  coun- 
sel undertook  on  the  trial  to  show  the  facts  and  circumstances 
surrounding  its  failure  to  furnish  the  lumber,  and  the  court 
refused  to  permit  them  to  do  so.  The  court  held  that  the  re- 
spondent was  entitled  to  have  his  contract  carried  out  to  the 
letter;  if  not,  he  might  terminate  the  contract  and  recover 
all  prospective  profits.  If,  on  a  retrial  of  the  case,  it  ap- 
pears that  the  failure  to  furnish  the  lumber  was  intentional 
on  the  part  of  the  plaintiff,  that  it  was  conducting  the  matter 
in  a  way  to  force  or  compel  the  respondent  to  quit  the  con- 
tract, then  and  in  that  case  the  respondent  would  be  en- 
titled to  recover  prospective  profits;  but  otherwise,  if  it  be 
shown  that  the  appellant  had  in  absolute  good  faith  done  all 
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that  it  could  reasonably  do  to  furnish  the  lumber  at  the  times 
and  places  demanded  by  the  respondent. 

The  inability  of  the  defendant  to  deliver  the  necessary  ad- 
ditional lumber  at  the  Plowman  flume  just  at  the  time  the 
respondent  wanted  it  would  not  authorize  plaintiflf  to  ter- 
minate his  employment  and  sue  for  all  prospective  profits. 
We  understand  the  correct  rule  to  be  in  a  case  like  the  one 
at  bar,  that  where  an  action  is  brought  by  the  contractor  be- 
fore the  completion  of  the  work,  to  authorize  a  recovery  for 
prospective  profits,  a  willingness  on  his  part  to  complete  the 
work  and  a  refusal  by  the  other  party  to  be  further  bound 
by  the  contract  or  an  abandonment  of  it  by  him  must  ap- 
pear. 

In  Wharton  et  al  v.  Winch,  140  N.  T.  287,  35  N.  B.  589, 
the  court  held:  *'In  view  of  the  structure  of  this  contract,  it 
would  seem  to  be  clear  that  the  mere  failure  of  the  defend- 
ant to  make  punctual  payment  of  an  installment  due  accord- 
ing to  its  provisions  was  not  such  a  breach  of  the  entire  con- 
tract as  to  permit  the  plaintiff  to  refuse  to  proceed  further 
under  it  and  recover  damages  for  the  profits  which  he  would 
have  earned  had  the  contract  been  fully  performed  on  his 
part" 

There  is  no  doubt  but  what  a  party  may  quit  a  contract 
before  it  is  fully  performed  on  a  breach  thereof  by  the  other 
party,  but  that  does  not  necessarily  in  all  cases  give  him  the 
right  to  recover  prospective  profits.  While  the  failure  on 
the  part  of  the  appellant  to  furnish  the  lumber  as  specified  in 
the  contract  would  have  justified  the  respondent  in  refusing 
to  proceed  further  with  the  contract,  under  some  circum- 
stances, it  would  not  have  entitled  him  to  recover  prospective 
profits. 

In  Lake  Shore  d  M,  8.  R.  Co.  v.  Richards,  40  111.  App. 
660,  it  is  stated  by  the  court:  *'We  have  no  doubt  that  the 
conduct  which  will  justify  a  party  in  abandoning  the  con- 
tract and  entitle  him  to  recover,  not  only  for  the  work  he  has 
done  but  for  the  profits  he  can  prove  he  would  have  made 
had  the  contract  gone  on,  must  be  such  as  in  effect  prevents 
the  performance  of  the  contract;  the  acts  for  which  the  aban- 
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donment  is  made  must  be  such  as  indicate  an  intention  not 
to  fulfill  and  such  as  affect  the  very  substance  of  the  contract; 
moreover,  we  think  it  should  appear  that  such  acts  are  de- 
liberately done,  and  are  not  the  result  of  something  inad- 
vertently overlooked." 

In  Fitzgerald  v.  Hayward,  50  Mo.  516,  it  was  held  that  a 
simple  breach  of  a  contract  on  the  part  of  the  other  party 
would  not  authorize  one  party  to  stop  work  and  recover  for 
the  unperformed  work.  It  might  justify  him  in  abandon- 
ing his  contract  and  entitle  him  to  recover  for  the  work  al- 
ready done,  and  to  entitle  him  to  a  recovery  for  prospective 
profits,  he  must  be  prevented  from  proceeding  with  his  work 
by  the  unauthorized  interference  of  the  other  party. 

The  inability  of  the  appellant  to  deliver  the  necessary  ad- 
ditional lumber  at  the  Plowman  flume  when  demanded  by 
the  respondent  did  not  authorize  him  to  terminate  his  em- 
ployment and  recover  all  the  prospective  profits,  as  it  is  not 
the  breach  of  every  covenant  of  a  contract  that  may  operate 
as  a  discharge  of  the  adversary  party.  To  have  that  effect, 
the  covenant  broken  must  be  a  vital  term  of  the  contract, 
the  breach  of  which  makes  the  performance  impracticable 
and  the  accomplishment  of  the  purposes  impossible.  In  such 
cases,  it  is  held  in  3  Page  on  Contracts,  section  1450,  the  party 
not  in  default  must  perform  and  sue  for  damages  if  he  has 
suffered  any.  {Kaufman  v.  Rader,  108  Fed.  171,  47  C.  C.  A. 
278,  54  L.  R.  A.  247 ;  Monmouth  Park  Assn.  v.  Warren,  55 
N.  J.  L.  598,  27  Atl.  932.) 

It  is  shown  by  the  record  that  a  dispute  arose  as  to  who 
should  pay  the  cost  of  moving  the  respondent's  camp,  but 
that  fact  alone  would  not  authorize  the  respondent  to  ter- 
minate the  contract  and  recover  prospective  profits  for  the 
completion  of  the  contract.  It  was  held  in  Warren  v.  Stod- 
dart,  105  U.  S.  224,  26  L.  ed.  1117,  that  where  a  party  is 
entitled  to  the  benefit  of  a  contract,  and  can  save  himself 
from  a  loss  arising  from  a  breach  of  it  at  a  trifling  expense 
and  with  a  reasonable  exertion,  it  is  his  duty  to  do  it,  and  he 
can  charge  the  delinquent  with  such  damages  only  that  with 
such  reasonable  endeavors  and  expense  he  could  not  prevent. 
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The  question  is  raised  as  to  the  rule  by  which  damages 
are  computed  in  this  class  of  cases,  or  in  cases  where  a  party 
has  been  prevented  from  completing  his  contract  and  is  per- 
mitted to  recover  prospective  profits.  In  the  case  of  United 
States  V.  Speed,  8  Wall.  77,  19  L.  ed.  449,  the  court 
said:  "We  do  not  believe  that  any  safer  rule  or  one  nearer 
to  that  supported  by  the  general  current  of  authorities  can 
be  found  than  that  adopted  by  the  court,  to  wit:  The  dif- 
ference between  the  cost  of  doing  the  work  and  what  the 
claimants  were  to  receive  for  it,  making  a  reasonable  de- 
duction for  the  less  time  engaged  and  for  the  release  from 
the  care,  trouble,  risk  and  responsibility  attending  a  full  ex- 
ecution of  the  contract."     (Insley  v.  Shepard,  31  Fed.  869.) 

If  the  rule  was  established  that  one  of  the  parties  to  a 
contract  could  terminate  it  at  any  time  upon  the  other  party 
failing  to  comply  with  all  its  provisions  and  thereafter  re- 
cover all  of  the  prospective  profits,  without  making  any 
deduction  whatever  for  the  time  that  it  would  have  taken 
to  complete  the  contract,  and  for  the  release  from  the  care, 
trouble,  risk  and  responsibility  attending  its  full  execution, 
that  would  apparently  place  a  premium  upon  the  termina- 
tion of  contracts  by  one  party  when  the  other  party  was  doing 
all  in  his  power  to  comply  with  its  provisions. 

Of  course,  it  is  not  intended  to  convey  the  idea  herein  or 
to  hold  that  parties  may  carelessly,  negligently  or  otherwise 
fail  to  comply  with  the  provisions  of  their  contract  and  not 
be  responsible  to  their  adversary  party  for  any  damages  that 
may  result  to  him  therefrom;  but  what  we  do  hold  is  that 
in  a  contract  like  that  under  consideration,  where  one  party 
is  endeavoring  in  good  faith  to  carry  out  its  provisions,  the 
other  party  cannot  terminate  the  contract  and  recover  all 
prospective  profits,  but  in  such  cases  the  measure  of  dam- 
ages is  the  value  of  the  work  already  performed,  and  what- 
ever damages  the  party  has  sustained  by  reason  of  the  delay 
occasioned  by  the  other  party,  and  the  loss  occasioned,  if  any, 
on  account  of  having  procured  the  necessary  outfit  and  ap- 
pliances for  carrying  out  the  contract,  should  be  divided  be- 
Idaho,  VoL  13—15 
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tween  the  parties  in  proportion  to  the  work  already  done  and 
that  yet  to  be  done. 

For  the  reasons  above  given,  the  judgment  must  be  re- 
versed and  a  new  trial  granted,  and  it  is  so  ordered. 

The  costs  of  this  appeal  are  awarded  to  the  appellant. 

Ailshie,  C.  J.,  concurs. 


(April  4,  1907.) 

CHRISTOPHER  B.  TAYLOR,  Appellant/ v.  REINHARD 
REISING  et  al..  Respondents. 

[89  Pae.  943.] 

Boundary  Line — ^Establishment  or — Acquiescbncs  in — ^Trus  Lini — 
Neoliqknce. 

1.  Where  a  township  of  land  has  been  segregated  under  the  Carey 
act,  and  a  water  company  has  contracted  to  furnish  water  to  re- 
claim such  tract,  and  the  government  comers  and  boundary  monu- 
ments have  become  obliterated,  and  such  water  company  procures 
a  private  surveyor  to  establish  the  lines  of  the  various  legal  sub- 
divisions of  said  township,  and  he  establishes  them,  and  such  land 
is  thereafter  taken  and  entered  by  divers  persons  in  accordance  with 
such  private  survey,  and  fences,  ditches,  buildings  and  other  im- 
provements are  located  upon  the  various  subdivisions  purchased  hy 
them  in  accordance  with  such  survey,  in  conflict  between  adjoining 
land  owners,  it  will  be  presumed  that  such  private  survey  conforms 
to  the  government  survey,  and  that  such  private  survey  correctly 
marks  the  boundaries  of  such  lands. 

2.'  Where  B.  entered  a  certain  tract  in  said  township,  the 
boundaries  thereof  as  represented  by  said  private  survey  having 
been  pointed  out  to  him  by  said  water  company,  and  he  having  entered 
bis  land  believing  that  such  lines  were  the  correct  boundary  lines, 
and  thereafter  T.  enters  an  adjoining  tract  and  the  boundaries  are 
pointed  out  to  him  as  represented  by  such  private  survey,  and  be 
enters  the  tract,  believing  that  such  boundaries  are  correct,  and 
erects  improvements  thereon,  and  R.  assists  him  in  building  a  lino 
fence  on  the  dividing  line  between  said  tracts,  held,  that  the  lino 
00  established  by  said  private  survey  and  marked  on  the  ground  is 
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the  true  diFiaion  line,  and  correctly  marks  the  dividing  line  be- 
tween their  lands. 

3.  The  parties  having  purchased  their  lands  under  the  guidance, 
direction,  and  assistance  of  the  agents  of  the  land  and  water  com- 
psnj,  each  having  full  knowledge  that  the  lines  bj  which  thev 
purchased  had  been  established  bj  private  survey,  are  bound .  bj 
such  lines, 

(Sjllabus  bj  the  court.) 

APPEAL  from  the  Digtrict  Court  of  Fourth  Judicial  Dis- 
trict for  Cassia  County.    Hon.  Lyttleton  Price,  Judge. 

Action  to  determine  the  boundaries  and  quiet  the  title  to 
certain  real  estate.  Demurrer  to  complaint  sustained,  judg- 
ment of  dismissal  entered.    Reversed. 

Sweeley  &  Sweeley,  for  Appellant 

Where  a  person  sells  or  purchases  according  to  the  bound- 
aries specificially  pointed  out,  marked  on  the  ground,  he 
is  estopped  subsequently  to  claim  other  boundaries  to  the  in- 
jury of  others.  (5  Cyc.  937 ;  Louks  v.  Kinniston,  50  Vt.  166 ; 
TJimpson  v.  Borg,  90  Minn.  209,  95  N.  W.  896;  Bolton  v. 
Egglestan,  61  Iowa,  163,  16  N.  W.  62;  Briscoe  v.  Puckett 
(Tex.),  12  S.  W.  978;  Anderson  v.  Jackson  (Tex.),  13  S.  W. 
30;  New  York  &  T.  Land  Co.  v.  Gardner  (Tex.),  25  S.  W. 
737;  Parrish  v.  WUliams  (Tex.  Civ.  App),  79  S.  W.  3097; 
Spiller  V.  Scribner,  36  Vt.  245;  Hefner  v.  Downing,  57  Tex. 
576;  McOee  v.  Stone,  9  Cal.  600.) 

"A  proprietor  who  points  out  to  a  settler  on  land  adjoin- 
ing his  own  a  line  as  the  true  boundary  line,  acquiescing  and 
assisting  him  in  a  settlement  and  improvement  thereon,  is 
thereby  estopped  from  afterward  asserting  claim  to  the  land 
covered  by  the  improvements,  though  a  subsequent  survey 
proved  it  to  be  his  own  land.''  (Tyler's  Law  of  Boundaries 
(1874),  p.  333,  citing  Jordan  v.  Deaton,  23  Ark.  704;  Her- 
man on  Estoppel,  sec.  508.) 

"A  man  will  not  be  permitted  to  recover  land  which  he 
has  encouraged  another  to  occupy  and  improve,  even  when  the 
encouragement  was  given  under  the  influence  of  a  mistake 
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and  in  ignorance  of  his  own  better  right.''     (Herman  on 
Estoppel,  1871   ed.,  sec.  419.) 

Where  there  is  doubt  or  ignorance  as  to  the  true  locality 
of  the  line,  a  parol  agreement  fixing  the  line  between  adjoin- 
ing owners  is  not  within  the  statute  of  frauds,  and,  where 
satisfactorily  established,  will  be  enforced  by  the  courts  not- 
withstanding it  may  afterward  be  demonstrated  that  the 
agreed  line  was  erroneously  fixed.  {Galbraith  v.  Lunsford, 
87  Tenn.  89,  9  S.  W.  365, 1 L.  R.  A.  522 ;  Rowell  v.  Weinemann, 
119  Iowa,  256,  97  Am.  St.  Rep.  310,  93  N.  W.  279.) 

C.  M.  Price  and  John  E.  Davies,  for  Respondents. 

The  citations  from  Herman  on  Estoppel  and  Tyler's  Law 
of  Boundaries  cited  by  the  appellant  in  his  brief  state  the 
correct  principles  when  the  facts  are  forthcoming  to  fit  them. 
But  the  facts  are  not  stated  in  the  complaint  in  this  action 
which  warrant  enforcing  those  rules.  The  principles  thus 
laid  down  apply  only  when  the  party  making  the  representa- 
tions alone  is  mistaken,  and  the  party  to  whom  they  are  made 
believes  in  good  faith  that  such  representations  are  true  and 
so  acts  upon  such  representations. 

It  is  well  settled  that  the  lines  actually  run  by  original 
government  surveyors  become  the  true  boundaries,  and,  if 
they  can  be  ascertained  through  monuments  erected  by  these 
oflScials,  they  will  control.  {Ufford  v.  Wilkins,  33  Iowa,  112; 
Say  era  v.  City  of  Lyons,  10  Iowa,  249 ;  Root  v.  Town  of  Cin- 
cinnati,  87  Iowa,  204,  54  N.  W.  206.) 

**A  land  owner  who,  in  good  faith,  points  to  the  owner  of 
adjoining  land  an  incorrect  division  line,  both  parties  be- 
ing ignorant  of  the  true  line,  is  not  estopped  to  deny  that  such 
line  is  the  true  boundary."  {Cheeney  v.  Nebraska  &  C 
Stone  Co.,  41  Fed.  740;  Titus  t;.  Morse,  40  Me.  348,  63  Am. 
Dec.  665 ;  Francois  v.  Moloney,  56  111.  399 ;  Heinz  v.  Cramer, 
84  Iowa,  497,  51  N.  W.  173 ;  De  Long  v.  Baldwin,  111  Mich. 
466,  69  N.  W.  831;  Coomhs  v.  Cooper,  5  Minn.  254  (Gil.  200)  ; 
Evans  v.  Miller,  58  Miss.  120,  38  Am.  Rep.  313;  Stuart  v. 
Luddington,  1  Rand     (Va.)    403,   10  Am,  Dec.   550;  Win- 
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nipisiogee  Paper  Co.  v.  New  Hampshire  Land  Co.,  59  Fed. 
542.) 

The  appellant  in  this  case  asks  that  the  court  establish  the 
government  line  between  lots  1  and  2,  226  feet  south  from  the 
place  where  the  government  survey  establishes  the  same. 
He  does  not  ask  that  he  be  permitted  to  maintain  title  to  all 
of  lot  1  and  a  strip  off  from  the  north  part  of  lot  2,  226  feet 
wide,  but  he  asks  that  he  be  given  title  to  lot  1  and  that  said 
lot  1  shall  include  said  strip  of  226  feet.  {Bowell  v,  Weine- 
mann,  119  Iowa,  256,  97  Am.  St.  Rep.  310,  93  N.  W.  279; 
JJfford  V.  WUkins,  33  Iowa.  112;  Sayers  v.  City  of  Lyons,  10 
Iowa,  249 ;  Eoot  v.  Town  of  Cincinnati,  87  Iowa,  204,  54  N.  W. 
206;  Rollins  v.  Davidson,  84  Iowa,  237,  50  N.  W.  1061.) 

The  contention  of  the  appellant  cannot  be  maintained, 
and  the  ruling  of  the  court  below  must  be  sustained  because 
it  is  uncertain  what  piece  or  parcel  of  land  the  appellant  is 
seeking  to  quiet  title  in  himself  and  against  respondent  Beis- 
ing. 

SULLIVAN,  J. — This  is  a  suit  brought  to  determine  the 
boundaries  and  quiet  title  to  lot  1,  section  7,  township  10 
south  of  range  17  east,  B.  M.,  situated  in  Cassia  county. 

A  demurrer  was  interposed  to  the  amended  and  substituted 
complaint,  to  which  we  shall  hereafter  refer  as  the  complaint, 
on  the  ground  that  it  does  not  state  facts  sufScient  to  con- 
stitute a  cause  of  action,  which  demurrer  was  sustained  by 
the  court,  and  the  plaintiff  having  elected  to  stand  on  his  com- 
plaint, judgment  was  entered  dismissing  his  action,  from 
which  judgment  this  appeal  is  taken. 

The  complaint  is  quite  voluminous,  and  we  shall  state  at 
some  length  its  allegations. 

It  is  first  alleged  that  under  and  by  virtue  of  an  act  of 
Congress,  commonly  known  as  the  Carey  act,  and  pursuant 
to  an  agreement  between  the  United  States  and  the  state  of 
Idaho,  a  large  tract  of  vacant  public  land,  desert  in  character, 
situated  in  Cassia  county,  was  selected  by  the  state  and  seg- 
regated from  the  public  domain  for  the  purpose  of  having 
the  same  reclaimed  under  a  system  of  irrigation;  that  for 
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that  purpose  the  state  entered  into  a  contract  with  the  de- 
fendant, the  Twin  Palls  Land  and  Water  Company,  a  cor- 
poration, whereby  said  corporation  agreed  to  construct  a 
system  of  irrigation,  consisting  of  a  dam  on  Snake  river 
and  certain  ditches  into  which  the  waters  of  Snake  river  were 
to  be  diverted  for  the  irrigation  of  said  land ;  that  said  cor- 
poration was  given  and  had  the  right  and  power  to  enter 
into  contracts  with  persons  who  entered  and  purchased  said 
lands  for  furnishing  them  with  water  and  selling  to  them 
shares  of  stock  in  said  corporation,  all  of  which  entrymen  and 
purchasers  being  required  by  law  to  contract  for  water  rights 
and  to  purchase  one  share  of  stock  in  said  corporation  for 
every  acre  of  land  so  entered ;  that  before  said  lands  were  en* 
tered  or  selected  by  entrymen,  and  before  a  sale  of  any  water 
rights  or  shares  of  stock  to  such  entrymen,  it  was  discovered 
that  certain  corners  of  the  government  survey  of  the  lands 
located  and  situated  in  said  township  10  had  become  ob- 
literated and  could  not  be  found,  and  for  the  purpose  of 
enabling  said  corporation  and  prospective  entr3anen  and  set- 
tlers to  determine  the  location  of  the  comers  and  lines  of  the 
several  subdivisions  of  the  land,  a  survey  of  all  the  landis 
in  said  township  was  made  by  one  Hayes  for  said  land  and 
water  company,  which  survey  was  intended  to  relocate  and 
re-establish  the  government  corners  of  said  several  subdivi- 
sions, and  that  said  survey  is  known  and  designated  as  the 
land  and  water  company  survey;  that  in  making  said  survey 
said  surveyor  marked  with  visible  and  easily  distinguish- 
able stakes  and  monuments  the  corners  of  the  several  sub- 
divisions of  lands  in  said  township,  by  which  intending  en- 
trymen could  readily  ascertain  and  determine  the  boundaries 
of  said  lands;  that  said  land  and  water  company,  assuming 
and  believing  that  said  survey  was  correct,  and  that  it  ac- 
curately showed  the  true  corners  and  located  the  true  lines 
of  said  lands,  assisted  the  entrymen  and  purchasers  of  such 
lands  in  selecting  and  locating  such  lands  as  the  entrymen 
might  desire  to  locate  and  enter,  and  for  which  such  pur- 
chasers might  wish  to  purchase  water  rights,  and  pointed  out 
to  all  such  entrymen  and  settlers,  including  the  plaintiff 


Digitized  by  LjOOQIC 


April,  1907.]  Taylor  v.  Reisino.  231 

Opinion  of  the  Court — Sullivan,  J. 

and  defendant  Beising,  before  selections  and  locations  and 
entries  were  made  by  them,  the  comers  and  lines  of  said 
lands  as  the  same  were  located  and  fixed  by  said  private 
survey,  and  informed  them  that  the  boundaries  of  said  lands 
were  as  shown  by  said  survey;  that  all  of  the  persons  who 
selected  lands  in  said  township  and  who  made  entry  thereof 
and  who  entered  into  contracts  for  water  rights  and  shares 
of  stock  in  relation  thereto,  assumed  and  believed  that  said 
survey  was  correct,  and,  acting  on  such  assumption  and  be- 
lief, selected  the  lands  they  wished  to  purchase,  made  their 
entries  therefor  and  entered  into  such  water  contracts  after 
having  seen  and  inspected  said  lands  and  the  boundaries 
thereof  as  shown  by  said  survey;  that  under  the  assumption 
and  belief  that  the  boundaries  of  said  lands  were  in  fact  as 
shown  by  said  survey,  a  large  number  of  persons  who  made 
entries  of  said  lands,  and  their  grantees,  have  settled  thereon, 
cleared  the  same  of  sage-brush,  constructed  irrigating  ditches, 
put  up  their  fences  and  built  houses  and  other  improvements 
with  reference  to  and  along  the  lines  of  said  survey,  and 
without  information  or  knowledge  that  the  same  did  not,  as 
18  now  claimed,  correspond  with  the  government  survey  of 
said  lands,  and  no  claim  was  ever  made  by  any  of  the  par- 
ties who  entered  any  of  the  land  in  said  township,  their  as- 
signs or  grantees,  until  after  all  of  said  lands  were  thus  en- 
tered, located  and  selected,  and  until  after  said  entrymen 
made  contracts  for  water  rights  and  shares  of  stock  and  paid 
in  part  therefor,  that  there  were  any  differences  or  discrep- 
ancies between  said  survey  and  the  government  survey  of 
said  lands;  that  in  the  month  of  November,  1904,  the  de- 
fendant Reising,  under  the  conditions  and  in  the  manner 
aforesaid,  selected  and  made  entry  of  a  portion  of  si^id  lands 
described  as  lot  2  in  section  7  of  said  township,  and  selected 
and  entered  said  lot  as  the  same  was  shown,  located  and 
boimded  by  said  private  survey,  and  in  the  belief  and  under- 
standing on  his  part  that  the  corners  and  lines  of  said  lot 
were  as  shown  by  said  private  survey;  that  he  entered  into  a 
contract  for  water  rights  and  shares  of  stock  with  reference 
thereto,  and  supposed  and  believed  at  said  time  that  said 
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shares  and  water  right  related  to  said  lot  2  as  the  same  was 
shown  and  bounded  by  said  private  survey,  and  did  all  of 
such  matters  in  the  belief  on  his  part  that  said  private  sur- 
vey correctly  fixed  and  showed  the  true  boundaries  of  said 
lot;  that  thereafter,  in  the  month  of  February,  1905,  un- 
der the  conditions  and  in  the  manner  aforesaid,  the  plain- 
tiff selected  from  said  public  lands  as  the  tract  he  wished  to 
enter  and  for  which  he  wished  to  purchase  water  rights  and 
shares  of  stock,  the  tract  described  as  lot  1  of  said  section  7, 
Tvhich  lies  immediately  north  of  and  contiguous  to  said  lot 
2,  and  that  pursuant  to  said  selection  the  plaintiff  entered 
said  lot  1,  paid  part  of  the  purchase  price  and  entered  into 
a  contract  for  water  rights  and  shares  of  stock  with  reference 
thereto,  and  that  in  doing  so,  he  acted  in  the  belief  that  the 
boundaries  of  said  lot  1  were  as  shown  by  the  corners  and 
lines  located  and  fixed  by  said  private  survey;  that  many 
of  the  cornerstones,  mounds,  pits  and  other  monuments  of  the 
government  survey  of  said  lands  in  said  township,  includ- 
ing the  tracts  entered  by  plaintiff  and  defendant  Reising 
were  obliterated  and  could  not  be  found  at  the  time  said  par- 
ties made  their  selections  and  entries;  that  at  and  before  the 
time  of  making  said  selection  and  entry,  the  plaintiff  could 
not  readily  and  without  great  inconvenience  and  expense 
ascertain  where  the  lines  of  said  lots  1  and  2  existed  accord- 
ing to  the  government  survey,  and  could  not  ascertain  same 
without  having  a  new  survey  made  of  said  township  and  a 
relocation  made  of  said  government  comers,  and  could  not 
without  such  new  survey  determine  just  where  the  lines  and 
boundaries  of  said  lots  1  and  2  existed  according  to  the 
government  survey,  if,  in  fact,  they  were  different  from 
said  private  survey,  and  that  to  have  such  survey  and  relo- 
cation made  would  have  caused  plaintiff  much  inconvenience, 
expense  and  loss  of  time,  but  that  knowing  where  the  lines 
of  said  lots  were  according  to  said  private  survey,  which 
he  believed  to  be  correct,  and  in  the  belief  and  with  the  under* 
standing  that  said  private  survey  was  correct  and  accurately 
showed  the  true  lines  and  corners  of  said  lots,  he  made  said 
selection  and  entry,  and  purchased  said  shares  of  stock  and 
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made  payment  in  part  therefor,  and  made  his  improvements 
on  said  land  as  herein  stated;  that  before  and  at  the  time 
of  the  making  of  plaintiff's  selection  of  said  lot  1,  and  his 
entering  the  same  and  making  the  contract  for  water  rights 
and  the  purchase  of  shares  of  stock,  the  plaintiff  was  in- 
formed of  the  entry  so  made  by  the  defendant  Reising  of  the 
said  lot  2  and  of  the  place  where  it  was  claimed  by  said 
Beising  the  boundary  line  existed  between  said  lots  1  and  2, 
which  was  where  the  same  was  located  by  said  private  sur* 
vey,  and  with  such  information  and  knowledge  and  assuming 
and  believing  that  said  boundary  line  existed  in  fact  at  the 
place  shown  by  said  private  survey  and  as  claimed  by  said 
defendant  Reising,  the  plaintiff  selected  and  entered  said  lot 
1  and  entered  into  said  contract  for  a  water  right  therefor 
and  made  payment  thereon ;  that  after  plaintiff  had  entered 
said  lot  1,  he  settled  thereon  for  the  purpose  of  improving 
the  same  and  making  it  his  home,  and  with  the  knowledge  of 
the  defendant  Reising  and  without  any  notice,  knowledge  or 
information,  and  without  any  notice  or  claim  on  the  part  of 
said  defendant  that  said  private  survey  did  not  properly  lo- 
cate the  boundary  line  between  said  lots  1  and  2,  the  plaintiff 
permanently  improved  said  property  by  erecting  a  fence  on 
what  he  supposed  was  a  true  division  line  between  said  two 
lots,  and  which  was  in  fact  the  line  so  fixed  by  said  private 
survey,  and  built  his  dwelling-house  and  other  improvements 
near  said  line,  and  ever  since  said  time  he  has  occupied  the 
same  as  the  place  of  residence  for  himself  'and  family,  and 
has  used  and  occupied  all  of  said  lot  1  up  to  said  division  line ; 
that  with  the  knowledge  that  the  plaintiff  claimed  and  was 
acting  in  the  belief  that  the  boundary  line  between  said  lots 
was  as  fixed  by  said  private  survey,  and  that  the  plaintiff 
claimed  to  own  all  of  lot  1  up  to  said  line  and  that  plaintiff's 
property  extended  thereto,  the  defendant  Raising  assisted 
the  plaintiff  in  constructing  said  fence  and  other  improve- 
ments  where  they  are  now  located;  that  it  is  now  claimed 
by  persons  owning  or  interested  in  different  tracts  of  land 
located  in  said  township  that  there  are  discrepancies  between 
the  government  survey  and  said  private  survey,  and  it  is 
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claimed  that  there  are  errors  in  said  government  survey,  and 
by  reason  of  said  claims  there  exists  a  confusion  of  boundaries, 
and  that  if  in  fact  said  claims  are  shown  to  be  correct,  and  if 
in  fact  the  boundaries  of  said  several  divisions  of  the  lands 
embraced  in  said  township  are  as  claimed  to  be  by  said  gov- 
ernment survey,  and  if  the  persons  who  entered  the  lands  in 
said  township  as  aforesaid,  their  assigns  and  grantees,  are 
compelled  to  accept  such  government  survey  as  the  bound- 
.aries  of  their  lands  and  lines  as  established  by  said  survey 
as  now  claimed,  then  none  of  said  entrymen,  their  as- 
signs and  grantees,  will  receive  and  hold  the  exact  lands 
they  inspected,  and  which  they  intended  to  enter  and  for 
which  they  supposed  they  were  making  contracts,  and  on 
which  they  intended  the  payments  so  made  by  them  to  apply, 
and  a  great  number  of  them  will  be  most  seriously  damaged 
and  inconvenienced  by  being  compelled  to  remove  and  change 
the  location  of  their  improvements  and  by  losing  labor  ex* 
pended  thereon,  while  if  the  lines  of  said  subdivisions  are  as 
fixed  by  said  private  survey,  and  if  said  entrymen,  their 
assigns  and  grantees,  can  hold  their  lands  according  to  said 
last-named  survey,  then  all  of  said  persons  will  receive  and 
have  the  identical  lands  they  selected  and  for  which  they 
supposed  they  were  making  payment,  and  for  which  they  in- 
tended to  enter  into  contracts  for  water  rights  and  shares 
of  stock;  that  as  against  the  defendant  Beising,  the  plaintiff 
is  the  absolute  and  unqualified  owner  in  fee  simple  of  all  of 
said  lot  1,  including  that  portion  thereof  which  consists  of 
a  strip  two  hundred  and  twenty-six  feet  in  width,  north  and 
pouth,  extending  entirely  across  lot  1,  and  lying  contiguous  to 
and  immediately  north  of  the  division  line  between  said  lot 
1  and  said  lot  2,  as  the  same  was  and  is  located  and  fixed 
by  the  said  land  and  water  company  survey,  and  which  is 
more  particularly  described  as  follows :  Beginning  at  a  point 
one  thousand  and  ninety-four  feet  south  of  the  southeast 
corner  of  section  1,  in  township  10  south,  of  range  16  east 
of  the  Boise  meridian,  as  said  corner  is  located  and  fixed  by 
the  government  survey  of  section  1,  running  thence  east 
to  the  east  line  of  said  lot  1,  in  section  7,  in  township  10 
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south,  of  range  17  east  of  the  Boise  meridian,  running  thence 
east  to  the  east  line  of  said  lot  1,  thence  south  two  hundred 
and  twentynsix  feet,  thence  west  to  a  point  two  hundred 
and  twenty-six  feet  south  of  the  point  of  beginning,  thence 
north  to  the  place  of  beginning;  and  that  the  plaintiff  owns 
and  holds  the  same  free  and  clear  of  any  and  all  lawful 
elaims  of  the  said  defendant;  that  the  defendant  Reising  is 
now  claiming  and  was  claiming  at  the  time  of  the  commence- 
ment of  this  action,  that  the  true  boundary  between  said 
lots  1  and  2  is  two  hundred  and  twenty-six  feet  north 
of  the  line  so  located  and  established  by  the  said  land  and 
water  company  survey,  and  is  claiming  title  adverse  to 
the  estate  of  the  plaintiff  to  that  portion  of  said  lot  1 
which  consists  of  said  strip  of  land  two  hundred  and  twenty- 
six  feet  wide,  north  and  south,  extending  entirely  across 
the  south  lend  of  lot  1,  and  lying  contiguous  to  and  im- 
mediately north  of  the  division  line  between  said  lots  1  and 
2  as  the  same  was  located  and  fixed  by  the  survey  last 
above  mentioned ;  the  same  being  the  strip  or  parcel  of  land 
particularly  described  in  paragraph  numbered  14  of  plain- 
tiff's complaint;  but  plaintiff  alleges  that  said  defendant 
is  not  now,  and  was  not  at  the  time  of  the  commencement 
of  this  action,  the  owner  of  any  portion  of  said  lot  1  lying 
north  of  said  division  line  so  fixed  and  established,  and  has 
no  interest  therein  or  right  or  title  thereto;  that  all  of  the 
persons  who  made  entries  for  said  lands  in  said  township, 
because  of  their  having  selected  and  entered  the  same  de- 
pending upon  the  lines  and  boundaries  as  fixed  by  said  private 
survey,  and  because  of  the  matters  and  things  therein  set 
forth,  are  each  and  all  estopped  from  claiming  as  against 
one  another  that  the  lines  of  their  said  lands  are  not  as  fixed 
by  said  survey,  but  that  they  exist  elsewhere,  and  that  all  of 
said  persons,  their  grantees  and  assigns,  are  estopped  by 
reason  of  said  facts,  from  claiming  title  by  reason  of  any 
inaccuracies  or  errors  in  said  private  survey  or  any  dis- 
crepancies between  said  survey  and  the  government  survey, 
to  any  land  extending  beyond  or  outside  of  the  boundaries  of 
their  lands  as  fixed  by  said  private  survey,  and  that  by  reason 
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of  the  matters  and  things  herein  set  forth,  the  defendant 
Beising  is  now  estopped  from  claiming  that  the  line  between 
his  land  and  that  of  the  plaintiff  is  other  or  different  from 
the  line  so  accepted  by  the  parties  to  this  suit  as  above  stated 
and  as  fixed  by  said  land  and  water  company  survey;  and 
that  said  defendant  Beising  is  estopped  from  having  or 
claiming  as  against  the  plaintiff  any  right  or  title  to  or  in- 
terest or  estate  in  any  portion  of  said  lot  1  lying  north 
of  said  division  line  as  the  same  was  and  is  so  fixed  and  es- 
tablished. 

The  foregoing  contains  substantially  all  of  the  allegations 
of  the  complaint,  and  no  doubt  contains  much  matter  that 
it  was  not  absolutely  necessary  to  plead,  but  contains  a  state- 
ment of  the  facts  and  conditions  existing  as  to  said  township 
of  land,  and  the  one  question  presented  is  whether,  under 
the  facts  alleged,  the  respondent  Beising  is  estopped  from 
claiming  title  to  said  strip  of  land  two  hundred  and  twenty- 
six  feet  wide  along  the  north  side  of  said  lot  2,  and  whether 
the  plaintiff  is  entitled  to  have  the  title  to  said  strip  quieted 
in  himself. 

It  is  contended  by  counsel  for  appellant  that  the  defendant 
is  estopped  from  claiming  that  the  line  of  division  between 
said  two  lots  is  other  than  where  they  both  supposed  it  to  be 
when  they  selected  their  lands  and  made  their  purchases, 
whether  that  line  is  where  the  same  was  located  by  the  gov- 
ernment survey  or  not,  and  regardless  of  whether  it  is 
where  it  was  located  by  the  government  survey;  that  the 
rights  of  plaintiff  and  defendant  as  to  the  dividing  line  be- 
tween them  does  not  depend  upon  the  government  survey; 
and  counsel  insist  that  the  rule  of  law  which  must  determine 
the  equities  between  the  parties  to  this  suit  is  that  where  two 
persons  purchase  adjoining  lands  with  reference  to  a  division 
line  which  is  accepted  by  them  at  the  time  of  purchase,  neither 
can  thereafter  question  the  correctness  of  that  line,  even 
though,  as  a  matter  of  fact,  a  mistake  has  been  made  in  lo* 
eating  it. 

The  allegations  of  the  complaint  show  that  the  government 
monuments  had  been  obliterated  and  could  not  be  found,  and 
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that  before  these  parties  made  selections  of  their  lands  and 
before  they  purchased,  said  township  had  been  surveyed 
by  a  competent  surveyor  and  visible  monuments  set  at  the 
comers  of  the  legal  subdivisions  thereof,  and  that  the  parties 
hereto  selected  their  lands  according  to  the  lines  thus  estab- 
lished; that  the  defendant  made  his  selection  first  and  knew 
at  the  time  appellant  was  making  his  selection  that  the  latter 
was  depending  upon  the  line  so  fixed  by  said  survey,  and 
also  knew  that  appellant  made  valuable  and  lasting  improve- 
ments on  his  side  of  said  division  line  with  the  full  knowledge 
of  the  defendant,  and  defendant  is  now  claiming  that  the 
true  boundary  line  between  these  parties  is  at  a  place  other 
than  at  the  one  accepted  by  them  at  the  time  they  made  their 
purchases  of  said  land;  and  if  the  claim  of  the  respondent 
is  allowed,  he  will  be  given  some  land  he  did  not  think  he 
was  getting,  and  the  appellant  will  be  compelled  to  give  up 
a  portion  of  his  land,  including  his  improvements. 

It  is  virtually  conceded  that  about  the  same  condition  ex- 
ists throughout  said  township  of  land.  Roads  have  been 
established  on  the  lines  established  by  said  private  survey; 
fences  have  been  built  according  to  that  survey;  trees  and 
orchards  have  been  planted;  buildings  and  other  improve- 
ments have  been  constructed  all  over  said  township  of  land 
in  accordance  with  the  lines  of  said  private  survey.  It  ap- 
pears that  the  whole  township  of  land  has  been  settled  up 
in  the  last  two  or  three  years,  and  that  this  is  a  suit  to  test 
the  question  whether  the  people  who  selected  their  lands 
and  made  purchases  in  accordance  with  said  private  survey 
shall  now  be  compelled  to  change  everything  and  conform 
to  some  other  survey. 

If  the  contention  of  the  respondent  is  correct,  all  persons 
in  said  township  who  purchased  their  lands  according  to  the 
lines  established  by  said  private  survey  will  have  the  lines 
of  their  lands  changed,  and  no  doubt  many  of  them  will  be 
compelled  to  change  their  fences,  buildings,  orchards,  irri- 
gating ditches  and  other  improvements.  This  certainly  is 
a  peculiar  case,  and  the  decision  of  it  will  no  doubt  have 
a  far-reaching  effect. 
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Under  the  facte  above  stated,  can  the  rule  of  estoppel  in  pais 
be  applied  as  against  the  respondent!  It  is  stated  in  5  Cyc, 
at  page  937,  as  follows:  ''A  person  who,  by  his  conduct 
or  by  erroneous  statements  and  representations  as  to  the 
boundaries  of  land,  induces  another  to  purchase  in  reliance 
on  such  conduct  or  statements  will  be  concluded  thereby. 
Conversely,  where  a  person  purchases  according  to  bound- 
aries specifically  pointed  out,  marked  on  the  ground,  he  is 
estopped  subsequently  to  claim  other  boundaries  to  the  in- 
jury of  others." 

In  the  case  at  bar,  it  appears  that  the  land  and  water 
company  was  interested  in  the  sale  of  this  land,  had  said 
private  survey  made,  as  the  comers  and  boundaries  of  the 
government  survey  had  been  obliterated,  and  that  company 
induced  the  respondent  to  purchase  said  lot  2  and  pointed 
out  to  him  the  lines  of  said  private  survey  as  being  the  lines 
of  said  lot  and  he  purchased  with  that  understanding.  They 
thereafter  pointed  out  to  the  appellant  lot  1  with  its  bound- 
aries as  established  by  said  private  survey,  and  he  purchased, 
believing  that  said  boundaries  were  the  correct  boundaries 
of  said  lot.  The  respondent  assisted  the  appellant  in  con- 
structing the  division  fence  between  said  lots  on  the  line 
established  by  said  private  survey.  While  it  is  not  alleged 
that  the  lines  of  said  private  survey  were  specifically  pointed 
out  to  the  appellant  by  the  respondent,  they  each  purchased, 
respectively,  lots  1  and  2,  in  accordance  with  said  private 
survey,  and  we  think  under  those  facts  the  respondent  is  es- 
topped from  claiming  a  different  boundary  between  said 
lots  to  the  injury  of  appellant. 

While  it  is  true  that  the  defendant  may  not  have  induced 
the  appellant  to  purchase  said  lot,  it  is  true  that  they  both 
bought  believing  that  said  line  was  the  correct  dividing  line 
between  the  lots  and  established  their  improvements  thereon 
with  reference  thereto.  The  dividing  line  fence  was  built 
with  the  acquiescence  and  the  assistance  of  the  respondent. 
In  Heffner  et  al.  v.  Downing,  57  Tex.  576,  it  was  held  that  if 
a  party  establishes  and  marks  a  boundary  to  his  land  without 
the  exercise  of  proper  care  in  determining  the  true  line,  his 
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negligence  has  the  same  effect  as  to  the  parties  misled  by  it  as 
if  he  had  acted  knowingly,  and  that  the  agreement  to  estab- 
lish a  boundary  line  may  be  implied  from  acquiescence. 

It  is  held  in  Tyler's  Law  of  Boundaries,  edition  of  1874, 
page  333,  that  "In  a  contest  of  boundary  between  two  parties 
who  have  purchased  adjoining  tracts  from  a  conmion  vendor, 
the  line  which  their  vendor  had  caused  to  be  run  as  the 
dividing  line  between  the  two  tracts  before  he  sold  them  will 
be  recognized  as  the  dividing  line  between  the  parties  deriv- 
ing title  from  hiuL*' 

While  in  the  case  at  bar  the  government,  the  real  vendor, 
did  not  point  out  the  boundaries,  the  land  and  water  com- 
pany did  point  out  the  boundaries,  and  that  company  in  fact 
controlled  the  sale  of  the  land  included  in  said  township. 
They  controlled  it  to  this  extent :  Water  had  to  be  purchased 
from  them  to  irrigate  the  same  and  reclaim  it  from  its  desert 
condition.  The  land  had  been  segregated  under  the  Carey 
act  and  the  settler  was  only  required  to  pay  fifty  cents  an 
acre  for  the  land  and  twenty-five  dollars  an  acre  for  water. 
The  Twin  Palls  Land  and  Water  Company,  therefore,  con- 
trolled the  sale  of  said  land,  to  a  large  extent,  at  least,  and 
both  the  appellant  and  respondent  purchased  their  lands 
upon  the  representations  and  showing  made  to  them  by  the 
agents  of  that  company — at  least  so  far  as  the  boundaries 
thereof  were  concerned. 

The  respondent,  no  doubt,  would  have  been  perfectly  satis- 
fied with  his  boundaries  as  established  by  said  private  survey 
had  not  other  boundaries  given  him  better  land  or  better 
advantages;  and  perhaps  the  appellant  would  not  have  pur- 
chased the  lot  that  he  did  purchase  if  the  respondent  had 
claimed  to  the  boundary  that  he  is  now  claiming.  He, 
therefore,  encouraged  the  plaintiff  in  making  said  purchase, 
to  the  extent  that  he  at  that  time  claimed  the  boundaries 
of  his  lot  as  made  by  said  private  survey. 

It  is  sjaid  by  Herman  on  Estoppel,  section  419,  that  **a  man 
will  not  be  permitted  to  recover  land  which  he  has  encouraged 
another  to  occupy  and  improve,  even  when  the  encourage- 
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ment  was  given  under  the  influence  of  a  mistake  and  in 
ignorance  of  his  own  better  right." 

And  in  section  422,  the  author  states:  "When  a  man  has 
encouraged  another  to  settle  oti  and  improve  land  and  ex- 
pend money  upon  it,  he  will  not  be  permitted  afterward  to 
take  it  from  him  although  he  has  an  older  and  better  title, 
and  acted  himself  in  ignorance  of  his  own  right." 

It  was  held  in  Galbraitk  v.  Lunsford,  87  Tenn.  89,  9  S.  W. 
365,  1  L.  R.  A.  522,  that  where  there  is  a  doubt  or  ignorance 
as  to  the  true  locality  of  a  line,  a  parol  agreement  fixing  the 
line  between  the  adjoining  owners  is  not  within  the  statute 
of  frauds,  and  where  satisfactorily  established,  will  be  en- 
forced by  the  courts,  notwithstanding  it  may  afterward  be 
demonstrated  that  the  agreed  line  was  erroneously  fixed. 

In  that  case  there  was  acquiescence  of  parties  and  the 
expenditure  of  money  in  making  permanent  improvements 
with  knowledge  on  the  part  of  both  parties.  The  case  of 
Rowell  V,  Weinemann,  119  Iowa,  256,  97  Am.  St.  Rep.  310, 
93  N.  W.  279,  was  a  case  where  the  plats  and  field-notes  of  the 
government  survey  differed  from  lines  as  actually  run  and 
monuments  placed  by  the  surveyors  on  the  ground  to  mark 
the  corners,  and  it  was  held  that  the  monuments  placed  on 
the  ground  to  mark  the  corners  would  control  and  not  the 
field-notes  and  plats,  and  the  court  in  that  case  said:  ''On 
the  face  of  the  record  it  would  be  most  unjust  and  inequitable 
to  hold  that  all  these  corners  and  boundaries  should  now  be 
changed  to  correspond  with  the  plat  and  field-notes  which 
are  clearly  shown  to  be  erroneous  and  incorrect.  To  do  so 
would  mean  much  more  than  a  mere  decree  for  the  plaintiff 
in  this  particular  case.  It  would  necessitate  the  relocation  of 
highways,  the  removal  of  schoolhouses  and  bridges;  in  fact, 
an  entire  rearrangement  of  fences  and  improvements  over 
the  whole  of  the  north  end  of  the  township." 

So  in  the  case  at  bar,  if  it  be  true  that  this  entire  town- 
ship of  land  has  been  settled  upon  and  improved  in  accord- 
ance with  the  lines  established  by  said  private  survey,  it 
would  necessitate  the  relocation  of  highways  and  the  removal 
of  improvements  and  bridges,  and  would  in  all  probability 
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require  a  rearrangement  of  the  land  owners'  improvements 
all  over  said  township  of  land.  While  that  case  differed 
from  the  one  at  bar,  in  that  there  was  a  conflict  between  the 
plats  and  field-notes  of  the  government  survey  and  the 
monuments  marking  the  corners,  in  the  case  at  bar  the  monu- 
ments marking  the  comers  whereby  the  lines  of  the  govern- 
ment survey  could  be  traced  were  all  obliterated  and  had  been 
torn  down — destroyed — or  perhaps  had  never  been  put  there, 
and  all  of  the  purchasers  on  said  tract  of  land  had  purchased 
and  were  holding  their  lands  in  accordance  with  the  lines 
established  by  said  private  survey.  (See,  also,  Thompson  v. 
Borg,  90  Minn.  209,  95  N.  W.  896;  Briscoe  v.  Pucketi 
(Tex.),  12  S.  W.  978;  Anderson  v.  Jackson  (Tex.),  13  S.  W. 
30;  ParHsh  v.  Waiiams  (Tex.  Civ.  App.),  79  S.  W.  1097; 
SpiUer  v.  Scribner,  36  Vt.  245.) 

In  McOee  v.  Stone,  9  Cal.  600,  the  court  held  the  fact 
that  such  a  line  was  fixed  by  mistake  as  to  the  true  bound- 
aries, areas  and  comers  makes  no  difference  as  to  the  subse- 
quent purchaser  who  purchased  with  a  view  to  this  line. 

It  was  known  to  both  respondent  and  the  appellant  that 
the  government  survey  marks  and  monuments  had  been 
obliterated  or  could  not  be  found  within  said  township, 
and  that  the  land  was  being  sold  and  disposed  of  under  said 
private  survey. 

To  establish  estoppel  in  cases  like  the  one  at  bar,  it  is 
not  necessary  to  show  that  there  was  any  intent  to  mislead, 
deceive  or  defraud,  and  the  fact  that  the  line  was  fixed  by 
mistake  makes  no  difference.  The  old-time  doctrine  of  es- 
toppel that  there  must  be  an  intent  to  deceive  or  defraud  by 
word,  act  or  deed  is  not  necessary  to  establish  an  equitable 
estoppel.  But  it  is  sufficient  to  establish  such  estoppel  if, 
as  under  the  facts  of  this  case,  the  parties  purchased  their 
lands  under  the  guidance  and  direction  of  the  agents  of  the 
land  and  water  company,  each  having  full  knowledge  that  the 
lines  by  which  they  purchased  had  been  established  by  private 
survey,  each  having  viewed  the  lands  and  its  boundaries  as 
established  by  such  survey,  and  purchased  supposing  that 
Idaho,  Vol.  13—16 
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said  survey  was  correct.  Those  facts  are  sufficient  to  estop 
the  first  purchaser  from  thereafter  claiming  any  portion  of 
the  land  without  the  boundaries  of  the  land  so  purchased  by 
him  as  marked  on  the  ground  by  such  survey. 

The  judgment  must  be  reversed  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrer  to  the  complaint 
and  permit  the  respondent  to  answer,  in  case  he  desires  to  do 
so.  If  he  does  not  desire  to  answer,  judgment  must  be  en- 
tered  in  favor  of  the  appellant  as  prayed  for  in  the  complaint. 

Costs  of  this  appeal  are  awarded  to  appellant 

AILSHIE,  C.  J.,  Concurring. — ^I  concur  in  a  reversal  of  the 
judgment  of  the  lower  court.  In  doing  so,  however,  I  have 
thought  it  best  to  make  some  observations  as  to  my  reasons 
therefor,  in  view  of  the  position  taken  by  my  associate  in  his 
opinion  herein.  I  do  not  think  the  right  of  the  plaintiff  de- 
pends upon  his  invoking  the  doctrine  of  estoppel  against  his 
adversary;  neither  can  I  concur  in  that  broad,  and,  as  it 
seems  to  me,  too  dangerously  liberal  doctrine  of  estoppel 
announced  by  my  associate.  In  order  that  a  man  be  estopped 
from  thereafter  urging  in  a  court  of  justice  the  true  facts 
in  his  case,  it  must  be  made  to  appear  that  he  has  either 
spoken  to  or  acted  toward  his  adversary  in  such  an  uncon- 
scionable or  deceptive  manner  as  to  render  it  inequitable  and 
unjust  to  allow  him  thereafter  to  tell  the  real  truth  in  his 
case  and  assert  what  would  otherwise  be  his  true  rights.  I 
know  of  no  instance  in  which  a  man  who  has  acted  honestly, 
fairly  and  truthfidly  toward  his  adversary  can  or  should  be 
precluded  from  thereafter  asserting  his  rights  based  upon 
the  facts  in  his  case,  irrespective  of  the  loss  it  may  entail 
upon  his  adversary. 

The  case  at  bar  differs  from  the  ordinaiy  case  in  this 
country  where  lands  have  been  located  upon  or  purchased 
and  title  taken  in  accordance  with  the  government  surveys. 
In  all  such  cases  the  grantee  takes  his  title  with  notice  and 
the  understanding  that  his  boimdaries  are  wherever  the 
government  surveys  are  established.  In  this  case,  however, 
the  parties,  while  receiving  their  grant  from  the  general 
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government,  were  in  fact  dealing  with  the  land  and  water 
company,  which  was  in  effect  the  representative  of  the  state. 
This  land  was  purchased  after  the  parties  had  been  taken 
upon  it  and  shown  the  boundary  lines  established  and  marked 
by  monuments,  and  if  the  allegations  of  the  complaint  are  to 
be  believed,  as  they  must  be  for  the  purposes  of  this  case, 
this  land  was  purchased  by  specific  tracts  clearly  and 
plainly  marked  upon  the  surface,  rather  than  with  refer- 
ence to  the  government  boundaries  and  subdivisions.  In 
other  words,  when  the  parties  went  upon  the  ground,  they 
found  it  marked  off  and  staked,  and  it  was  represented  to 
them  that  the  stakes  set  and  marks  found  upon  the  surface 
coincided  with  the  government  lines,  and  that  a  description 
given  by  government  subdivisions  would  conform  to  and  co- 
incide with  that  found  upon  the  surface  of  the  ground. 

In  such  a  case,  if  it  should  thereafter  appear  that  there 
was  an  actual  difference  between  the  description  as  given  in 
the  instrument  and  the  physical  marks  and  boundary  placed 
upon  the  ground,  the  former  would  necessarily  yield  to  the 
latter,  and  so  it  is  here.  The  question  resolves  itself  to  this : 
"What  land  did  the  plaintiff  purchase!  Did  he  purchase  the 
land  as  marked  and  bounded  by  physical  monuments  upon 
the  surface  thereof,  or  did  he  buy  land  to  be  bounded  by  an 
imaginary  line  that  it  was  represented  to  him  coincided  with 
the  actual  markings  upon  the  ground?  The  only  thing  to  be 
determined  in  this  case  is  what  land  the  plaintiff  purchased, 
and  we  answer  that  question  by  saying  that  he  purchased 
the  land  as  it  appeared  staked  and  marked  and  bounded  upon 
the  surface  thereof  when  he  went  upon  it,  inspected  it  and 
purchased  it,  and  that  is  the  land  he  is  entitled  now  to  have, 
and  he  should  have  a  decree  quieting  his  title  and  establish- 
iog  his  right  to  this  specific  and  identical  tract  of  land. 
For  the  foregoing  reasons  I  concur  in  reversing  the  order 
and  judgment  of  the  trial  court  and  remanding  the  cause 
for  further  proceedings. 
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VILLAGE  OF  KENDRICK,  a  Municipal  Corporation,  Re- 
spondent, V.  ANNA  E.  NELSON,  Appellant 

[89  Pao.  755.] 

ynXAOE  TREASUREIb — ^POWZB  OF  VILLAGE  TBUSTEES  TO  BeMOVE   TbSAS- 

UBEB — Grounds  of  Removal  must  Appeabt— Biqht  of  Nones  and 
Hearing. 

1.  Under  the  provisions  of  section  64  of  an  act  approved  Feb- 
ruary. 10,  1899  (Sess.  Laws '  1899,  p.  201),  entitled  "An  act 
to  provide  for  the  organization,  government  and  powers  of  eities 
and  villages,"  providing  that  if  the  village  treasurer  " neglect  or  fail 
for  the  space  of  ten  days  from  the  end  of  each  and  eveiy  month 
to  render  the  said  account,  the  office  shall  be  declared  vacant^  &nil 
the  city  council  or  board  of  trustees  shall  fill  the  vacancy  by  ap- 
pointment until  the  next  election  for  city  or  village  officers,"  the 
board  of  village  trustees  must  first  find  the  fact  to  exist  that  the 
treasurer  has  failed  or  neglected  to  make  reports  as  required  by 
law  before  they  can  declare  the  office  vacant. 

2.  While  the  statute  provides  that  the  office  of  village  treasarer 
"shall  be  declared  vacant"  on  the  happening  of  certain  contingen- 
cies, the  board  of  village  trustees  must  first  find  that  the  facta  ac- 
tually exist  upon  which  the  vacancy  may  be  declared  before  any 
vacancy  can  exist  or  be  filled  by  appointment;  the  statute  is  not 
mandatory  and  self -executing  to  the  extent  that  it  can  determine 
and  declare  the  existence  of  the  fact  upon  which  the  law  operates. 

3.  Where  a  board  of  village  trustees  is  authorized  to  declare  an 
office  vacant  and  appoint  a  successor  on  failure  or  neglect  of  the 
incumbent  to  discharge  certain  duties,  it  is  necessary  for  the  board 
to  find  and  determine  that  the  officer  has  failed  to  discharge  the 
duties  for  a  failure  to  discharge  which  the  vacancy  may  be  de- 
clared, before  they  have  jurisdiction  or  authority  to  proceed  to  the 
appointment  of  a  successor  in  office. 

4.  Where  a  statute  provides  that  an  officer  may  be  removed  for 
certain  specified  causes,  the  order  of  removal  must  be  based  and 
founded  upon  some  one  or  all  of  such  causes,  and  cannot  be  made  for 
other  causes. 

5.  Where  the  board  of  trustees  of  a  village  have  made  an  order 
removing  an  officer  and  specified  no  grounds  for  the  removal,  and 
have  thereafter  applied  to  the  court  for  a  writ  of  mandate  to  com- 
pel the  officer  so  removed  to  turn  over  the  books,  papers  and  moneys 
in  her  hands  belonging  to  the  municipality  to  her  successor  in  ofilcc. 
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and  have  alleged  that  her  removal  was  made  upon  the  grounds  that 
she  had  failed  to  make  monthly  reports  as  required  by  law,  they 
will  not  be  heard  upon  appeal  to  the  supreme  court  to  urge  as  a 
ground  for  the  issuance  of  the  writ  that  the  officer  was  not  qualified 
under  the  eonstitution  to  hold  such  office  on  account  of  her  sex. 
(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  the  County  of  Latah.  Hon.  Edgar  C.  Steele, 
Judge. 

Action  by  the  yillage  of  Eendrick  to  obtain  a  writ  of 
mandate  against  the  defendant,  treasurer  of  the  plaintiff 
corporation,  to  require  her  to  turn  over  to  her  successor  in 
office  all  the  books,  papers  and  moneys  in  her  hands  belong- 
ing to  the  municipality.  Case  heard  before  the  court  and 
writ  granted.  The  defendant  treasurer  appealed  from  the 
judgment  and  order.    Reversed. 

Stewart  S.  Denning  and  Wm.  E.  Lee,  for  Appellant. 

Where  the  appointment  to  an  office  is  during  good  be- 
havior, or  the  removal  can  only  be  for  certain  specified 
causes,  the  power  of  removal  cannot  be  exercised  unless  there 
be  a  formulated  charge  against  the  officer,  notice  to  him  of 
the  accusation  and  a  hearing  of  the  evidence  in  support  of 
the  charge,  and  an  opportunity  given  to  the  party  making 
the  defense.  (Dillon  on  Municipal  Corporations,  6th  ed., 
sees.  250,  253,  254,  255;  Field  v.  Commonwealth,  32  Pa.  St. 
478;  In  re  Hennen,  13  Pet.  (U.  S.)  230,  10  L.  ed.  138;  Board 
of  Aldermen  of  Denver  v.  Darrell,  13  Colo.  460,  16  Am.  St. 
Rep.  215,  22  Pac.  784;  Shurtleff  v.  United  ^States,  189  U.  S. 
311,  47  L.  ed.  828,  23  Sup.  Ct.  Hep.  535,  and  authorities 
therein  cited ;  Christy  v.  City  of  Kingfisher,  13  Okla.  585,  76 
Pac.  135  (citing  all  the  authorities) ;  Dullam  v.  Willson,  53 
Mich.  392,  51  Aju.  Rep.  128,  19  N.  W.  112;  Meade  v.  Deputy 
Marshal,  Fed.  Cas.  No.  9372,  1  Brock.  324;  Price  v.  City  of 
SeattU,  39  Wash.  376,  81  Pac.  847;  Biggs  v.  McBryde,  17 
Or.  640,  21  Pac.  878,  5  L.  R.  A.  115;  Pratt  v.  Swan,  16  Utah, 
483,  52  Pac.  1092;  State  v.  Bryce,  7  Ohio  (pt.  II),  82;  Mur^ 
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dock  V.  Academy,  12  Pick.  (Mass.)  244;  State  v.  8t.  Louis,  90 
Mo.  19,  1  S.  W.  757 ;  Carter  v.  City  of  Durango,  16  Colo. 
537,  25  Am.  St.  Rep.  294,  27  Pac.  1057 ;  Mechem  on  Public 
Officers,  455,  456;  Stockwell  v.  Board,  22  Mich.  341;  Ken- 
nard  v.  Louisiana,  92  U.  S.  480,  23  L.  ed.  478 ;  High  on 
Extraordinary  Remedies,  407;  Merrill  on  Mandamus,  147; 
Board  of  Trustees  v.  People,  13  Colo.  App.  36,  59  Pac.  72; 
2  Abbott  on  Municipal  Corporations,  sec.  704,  p.  164;  Plait 
V.  Swan,  16  Utah,  483,  52  Pac.  1092.) 

T.  B.  West  and  I.  N.  Smith,  for  Respondent. 

No  form  of  procedure  to  declare  the  vacancy  is  set  out 
in  the  statute.  It  is  not  stated  that  the  council  has  to  give 
notice.  Neither  is  it  stated  that  the  case  must  be  tried  in 
eourt.  But  the  legislature  has  said  that:  ''If  said  treasurer 
neglect  or  fail,  for  the  space  of  ten  days  from  the  end  of 
each  and  every  month,  to  render  his  said  account,  his  office 
shall  be  declared  vacant."  The  construction  of  this  clause 
depends  upon  the  meaning  of  the  words  ''shall  be." 

"The  word  'shall'  as  used  in  the  statute  will  be  construed 
as  meaning  'may'  where  no  public  or  private  right  is  im- 
paired by  such  construction;  but  where  the  public  are  in- 
terested, or  where  public  or  third  persons  have  a  claim 
de  jure  that  the  act  shall  be  done,  it  is  imperative  and  will 
be  construed  to  mean  'must.'  "  {City  of  Madison  v,  Daly, 
58  Fed.  751 ;  Whitman  v.  Bank,  20  Sup.  Ct.  Rep.  477,  176  U. 
S.  559,  44  L.  ed.  587 ;  In  re  O'Rouke,  30  N.  Y.  Supp.  375-377, 
9  Misc.  Rep.  564;  Mason  v.  Pherson,  9  How.  248  (50  U.  S.), 
13  L.  ed.  125;  City  of  New  York  v.  Furz,  3  Hill,  612;  Hudson 
V.  City  of  New  Ytrk,  9  N.  Y.  163-168,  59  Am.  Dec.  526.) 

It  is  very  plain  from  the  language  of  section  64,  above 
quoted,  that  the  law  itself  declares  a  vacancy,  because:  The 
provision  relates  to  the  discharge  of  a  public  duty;  it  re- 
lates to  conditions  created  by  the  treasurer  himself,  and  con- 
cerning which  the  treasurer  has  absolute  notice  and  knowl- 
edge; it  affects  a  public  right,  to  wit,  the  right  of  the  city 
at  all  times  to  know  the  condition  of  the  treasury;  no  pro- 
cedure for  removal  is  designated  or  pointed  out;  the  office 
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is  declared  vacant  and  the  council  empowered  to  fill  the 
yacancy.  For  these  reasons  it  is  claimed  that  the  provisions 
of  section  64  of  the  act  relating  to  cities  and  villages  con- 
tained in  the  laws  of  1899  are  mandatory  and  self -executing. 
"Where  the  tenure  of  the  office  is  not  fixed  by  law,  and 
no  other  provision  is  made  for  removals,  either  by  the  con- 
stitution or  by  statute,  it  is  said  to  be  a  sound  and  necessary 
rule  to  consider  the  power  of  removal  as  incident  to  the  power 
of  appointment."  (Citing  Ex  parte  Hennen,  13  Pet.  230- 
259, 10  L.  ed.  138;  Newsom  v.  Coke,  4A  Miss.  352,  7  Am.  Bep. 
386;  People  v.  HUl,  7  Cal.  97;  Smith  v.  Brown,  59  Cal.  672; 
People  V.  Shear  (Cal.)^  15  Pac.  92;  Williams  v,  Boughner, 
6  Cold.  (Tenn.)  486;  Patton  v.  Vaughn,  39  Ark.  211; 
People  V.  Durston,  3  N.  Y.  Supp.  522;  People  v.  Board  of 
Fire  Commrs.,  73  N.  Y.  437;  People  v.  Mayor,  5  Barb.  43.) 

AILSHIE,  C.  J. — This  action  was  commenced  in  the  dis- 
trict court  in  and  for  the  county  of  Latah,  by  the  plaintiff, 
the  village  of  Kendrick,  praying  for  the  issuance  of  a  writ 
of  mandate  against  the  defendant,  requiring  her  to  deliver 
up  the  books,  papers,  vouchers  and  moneys  in  her  hands 
as  the  treasurer  of  the  plaintiff  village. 

The  case  went  to  trial,  which  resulted  in  a  judgment  in 
favor  of  the  plaintiff,  and  a  peremptory  writ  was  issued 
against  defendant. 

The  sole  cause  of  the  controversy  appears  to  have  arisen 
out  of  what  the  plaintiff  claims  was  a  failure  on  the  part  of 
the  defendant  to  make  and  file  her  monthly  reports  as  re- 
quired by  section  64  of  the  act  of  February  10,  1899,  en- 
titled, **An  act  to  provide  for  the  organizf^tion,  government 
and  powers  of  cities  and  villages"  (Sess.  Laws  1899,  p.  201). 
That  section  contains,  among  other  things,  the  following  pro- 
visions: ''If  said  treasurer  neglect  or  fail  for  the  space  of 
ten  days  from  the  end  of  each  and  every  month  to  render 
the  said  account,  the  office  shall  be  declared  vacant  and  the 
city  council  or  board  of  trustees  shall  fill  the  vacancy  by 
appointment  until  the  next  election  for  city  or  village  offi- 
cers,'' 
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The  village  alleged  in  its  complaint  that  the  defendant 
had  failed  and  neglected  to  make  and  file  the  report  re- 
quired by  the  statute,  and  that  in  accordance  with  the  pro- 
visions thereof  the  board  had  declared  the  office  vacant  and 
appointed  her  successor. 

Upon  the  trial,  the  village  introduced  in  evidence  a  copy 
of  the  minutes  of  the  proceedings  of  the  village  council  of 
their  meeting  held  on  the  sixth  day  of  June,  1906,  which  is  as 
follows:  ''It  is  the  report  of  the  finance  committee  that  the 
office  of  viUage  treasurer  be  declared  vacant.  Motion  by 
Callison,  seconded  by  Mcintosh,  that  the  office  of  treasurer 
be  declared  vacant.  Motion  carried.  B.  Hines,  Chairman, 
Harry  Mcintosh,  Clerk." 

The  contention  made  by  the  appellant  treasurer  in  this 
court  is  that  before  the  board  could  remove  her,  it  was 
necessary  that  the  charge  be  made  against  her  that  she  had 
failed  to  comply  with  the  law,  and  that  she  should  have  had 
the  right  to  be  heard  before  they  could  make  an  order  dis- 
missing her  and  declaring  her  office  vacant.  It  is  also  urged 
that  they  could  only  declare  the  office  vacant  upon  the  grounds 
and  for  the  reasons  designated  in  the  statutes,  namely:  That 
she  had  neglected  or  failed  for  the  space  of  ten  days  from 
the  end  of  the  month  to  render  her  account. 

It  is  contended  on  the  other  hand  by  the  village  that 
the  statute  is  mandatory  and  self -executing.  The  difficulty, 
however,  that  at  once  confronts  that  proposition  is  this :  The 
office  cannot  become  vacant,  whether  by  operation  of  law  or 
by  action  of  the  board,  until  the  fact  of  failure  to  comply 
with  the  statute  actually  exists.  Since  the  statute  provides 
that  it  shall  be  declared  vacant  for  failure  to  file  the  report 
within  the  specified  time,  it  necessarily  follows  that  some 
body  or  authority  duly  constituted  by  law  must  first  find 
that  such  facts  exist  before  it  can  declare  the  vacancy  that 
follows  upon  the  existence  of  those  facts. 

Now,  it  appears  to  us  that  if  the  vacancy  must  be  de- 
clared and  filled  by  the  board,  that  it  is  incumbent  on  the 
board  to  first  find  that  the  fact  exists  upon  which  the  vacancy 
can  be  declared.    In  the  case  at  bar,  however,  the  minutes 
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of  the  board  of  trustees  does  not  show  that  any  cause  existed 
for  the  removal  of  the  treasurer.  It  does  not  show  upon 
what  grounds  or  for  what  reason  the  board  attempted  to  re- 
move the  treasurer.  So  far  as  we  have  been  able  to  examine 
the  authorities,  it  has  been  uniformly  held  that  where  the 
statute  provides  that  an  officer  may  be  removed  for  specified 
causes  or  upon  doing  or  failing  to  do  some  specific  act,  the 
board  or  body  making  the  removal  and  declaring  the  vacancy 
must  first  find  the  existence  of  the  fact  which  entitles  them 
to  make  such  removal  and  declare  such  vacancy,  and  that 
until  they  have  first  done  so,  they  have  no  jurisdiction  or 
authority  to  remove  the  officer  or  appoint  his  successor.  It 
is  also  worthy  of  observation  here  that  a  very  respectable 
Une  of  authorities  holds  that  before  an  officer  can  be  removed 
for  any  of  these  grounds  or  causes,  the  board  or  body  mak- 
ing the  removal  should  f ormxdate  charges  and  notify  the  offi- 
cer and  give  him  an  opportunity  to  be  heard. 

We  have  heretofore  considered  the  principle  involved  in 
this  case  in  Etvin  v.  Independent  School  Diet.  No,  8,  10 
Idaho,  102,  77  Pac.  222.  In  that  case  this  court  held  that 
where  the  board  or  body  has  power  and  authority  to  remove 
at  pleasure,  they  need  not  give  any  reason  or  cause  for  re- 
moval, nor  are  they  required  to  give  notice  and  the  oppor^ 
tunity  for  a  hearing;  but  that,  on  the  other  hand,  where  the 
power  of  removal  is  restricted  or  limited  to  certain  reasons 
or  causes,  then  and  in  that  case  the  board  or  body  must  find 
that  such  reasons  or  causes  exist,  and  that  the  courts  have 
the  power  and  authority  to  review  the  action  of  the  board 
making  the  removal.  We  have  no  doubt  in  this  case  but  that 
it  was  incumbent  upon  the  board  of  trustees  to  find  that  the 
treasurer  was  guilty  of  a  failure  to  make  her  reports  as  re- 
quired by  statute  before  they  could  declare  her  offi'^e  vacant 
or  appoint  her  successor. 

Mechem  on  Public  Officers,  at  section  454,  in  discussing 
the  general  question  here  under  consideration,  says:  ''In 
those  cases  in  which  the  office  is  held  at  the  pleasure  of  the 
appointing  power,  and  where  the  power  of  removal  is  exer- 
cisable at  its  mere  discretion,  it  is  well  settled  that  the  officer 
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may  be  removed  without  notice  or  hearing.  But,  on  the 
other  hand,  where  the  appointment  or  election  is  made  for  a 
definite  term  or  during  good  behavior,  and  the  removal  is  to 
be  for  cause,  it  is  now  clearly  established  by  the  great  weight 
of  authority  that  the  power  of  removal  cannot,  except  by  clear 
statutory  authority,  be  exercised  without  notice  and  hearing, 
but  that  the  existence  of  the  cause  for  which  the  power  is  to 
be  exercised  must  first  be  determined  after  notice  has  been 
given  to  the  officer  of  the  charges  made  against  him,  and  he 
has  been  given. an  opportunity  to  be  heard  in  his  defense." 

The  text-writers  are  very  generally  agreed  as  to  the  prin- 
ciple applicable  in  such  cases.  (See  Throop  on  Public  Offi- 
cers, sees.  354-368;  Dillon  on  Municipal  Corporations,  6th 
ed.,  sees.  250-255;  2  Abbott  on  Municipal  Corporations,  p. 
1663;  also  Christy  v.  City  of  Kingfisher,  13  Okla.  585,  76  Pac. 
135 ;  State  ex  rel.  Denison  v.  City  of  St.  Louis,  90  Mo.  19,  1  S. 
W.  757 ;  Board  of  Aldermen  of  Denver  v,  Darrow,  13  Colo.  460, 
16  Am.  St.  Rep.  215,  22  Pac.  784;  Dvllam  v,  Willson,  53 
Mich.  392,  19  N.  W.  112,  51  Am.  Rep.  128;  Arkle  v.  Board 
of  Commrs.,  41  W.  Va.  471,  23  S.  E.  804.) 

It  is  contended  that  the  village  treasurer  is  not  appointed 
for  any  definite  length  of  time,  and  that  the  office  must  there- 
fore be  held  at  the  pleasure  of  the  board.  It  is  true  that 
the  statute  does  not  specifically  designate  the  length  of  time 
for  which  an  appointee  shall  serve,  yet  section  64  of  the  law 
which  authorizes  the  board  to  appoint  a  successor  in  certain 
contingencies  provides  that  such  appointee  shall  hold  **  until 
the  next  election  for  city  or  village  officers."  This  provi- 
sion clearly  indicates  that  the  legislature  intended  to  make 
the  term  of  office  the  same  as  the  term  of  the  board  of  trus- 
tees. If  one  appointed  to  ffil  a  vacancy  caused  in  the  office 
of  treasurer  is  to  hold  until  the  next  village  election,  then  it 
would  seem  to  have  been  the  intention  of  the  legislature  that 
the  original  appointee  was  to  hold  until  the  next  general  elec- 
tion. 

It  has  been  urged  by  counsel  for  respondent  in  this  case 
that  the  defendant  and  appellant  has  no  standing  in  court, 
for  the  reason  that  under  the  provisions  of  section  2  of 
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article  6  of  the  state  constitution,  a  woman  is  prohibited  from 
holding  any  office  except  ''school  offices."  We  are  cited  to  a 
long  line  of  authorities  from  this  court,  the  last  of  which  is 
Bank  of  Commerce  v.  Baldwin,  12  Idaho,  202,  85  Pac.  498,  in 
which  the  court  held  that  '*all  our  legislation  with  reference  to 
the  contracts,  powers  and  liabilities  of  married  women  must  be 
viewed  and  construed  as  grants  instead  of  restrictions  of 
power  and  authority  to  contract.''  It  is  argued  by  counsel 
that  the  same  view  should  be  taken  with  reference  to  grants 
made  by  the  constitution  to  women  touching  their  political 
rights;  that  primarily  and  originally  they  had  no  right  to 
hold  office,  and  since  the  constitution  has  failed  to  specifically 
grant  that  power  to  theni  for  any  position  other  than  ''school 
oflSces,"  it  was  therefore  the  intention  to  restrict  their  office- 
holding  power  and  capacity  to  such  offices  and  to  prohibit 
them  from  holding  any  others. 

The  difficulty  in  which  the  respondent  finds  itself,  how- 
ever, in  this  case  relieves  us  of  the  necessity  of  examining  or 
considering  as  to  whether  there  is  any  merit  in  its  contention. 
The  village  authorities  appointed  this  woman  to'  the  office  of 
treasurer,  and  she  entered  upon  the  discharge  of  the  duties 
and  continued  therein  for  several  years.  They  attempted 
to  remove  her,  and  while  in  their  order  of  removal  they  spec- 
ified no  grounds  or  reasons  therefor,  they  alleged  in  their 
petition  for  a  writ  of  mandate  that  she  had  been  removed  for 
a  failure  to  comply  with  the  statutes  in  making  reports. 
They  alleged  in  their  petition  that  she  was  the  duly  appointed, 
acting  and  qualified  treasurer  of  the  village,  and  thereupon 
prayed  that  she  be  required  and  commanded  to  surrender  up 
the  books,  papers  and  moneys  to  her  successor  in  office.  The 
village  is  in  no  position  now  to  charge  that  they  removed  her 
because  she  is  a  woman,  and  for  the  reason  that  a  woman  can- 
not hold  office  in  this  state.  The  judgment  that  was  entered 
in  this  case  in  the  lower  court  was  not  based  or  founded  upon 
any  such  assumption  or  theory  of  the  law.  The  village  is  the 
actor  in  this  case — the  defendant  treasurer  is  asking  nothing. 
She  is  not  seeking  to  establish  any  right,  but  is  rather  de- 


Digiti 


ized  by  Google 


252  State  v.  Quarles.  [13  Idaho, 

Points  Decided. 

fending  a  legal  status  which  the  village  admits  existed  prior 
to  its  order  of  removal. 

In  view  of  the  conditions  of  this  case  and  the  reluctance 
of  courts  to  inquire  into  constitutional  questions  in  such  pro- 
ceedings as  this,  the  respondent  village  will  not  be  heard  in 
this  case  to  question  the  right  of  a  woman  to  hold  the  office 
to  which  appellant  has  been  regularly  appointed. 

We  conclude  that  the  writ  of  mandate  was  improperly  is- 
sued, and  that  the  judgment  and  order  granting  the  same 
should  be  reversed,  and  it  is  so  adjudged. 

The  judgment  is  reversed  and  the  case  is  remanded,  with 
direction  to  the  district  court  to  dismiss  the  actioiL 

Costs  are  awarded  in  favor  of  the  appellant. 

Sullivan,  J.,  concurs. 


(April  9,  1907.) 

STATE  OP  IDAHO,  Plaintiff,  v.  T.  L.  QUARLES,  Clerk  of 
the  District  Court,  Defendant. 

[89  Pac.  636.] 

Weit  or  Mandate — Peoper  Party — State — ^Prosecutino  Attorney- 
Allegations  OF  Complaint — No  Sp|:edy  and  Adequate  Remedy- 
District  Judge — Jurisdiction — ^Filing  Information — ^Duty  of 
Clerk — Indictments — ^Filing  of. 

1.  In  an  original  proceeding  in  this  court  for  writ  of  mandate  to 
compel  the  clerk  of  the  district  court  to  file  an  information  pre- 
sented by  the  prosecuting  attorney,  the  state  is  the  party  intereste«l, 
and  the  prosecuting  attorney  represents  the  state,  and  may  verify 
the  complaint  or  petition. 

2.  Held,  that  the  complaint  states  facts  sufficient  to  warrant  the 
issuance  of  the  writ. 

3.  The  plaintiff  had  no  speedy  and  adequate  remedy  at  law  in 
this  matter. 

4.  Held,  that  the  district  judge  acted  without  any  jurisdiction 
whatever  when  he  directed  the  clerk  not  to  file  the  information  ro- 
f erred  to. 
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5.  Under  the  provisionB  of  our  statnte,  it  it  made  the  dutjr  of 
the  elerk  of  the  court  to  file  an  information  when  presented  by  tho 
prosecuting  attorney,  and  the  district  judge  has  no  jurisdiction  over 
the  elerk  in  that  matter. 

6.  Under  the  provisions  of  section  7669,  Bevised  Statutes,  when 
an  indictment  is  found  by  the  grand  jury,  it  must  be  presented  by 
the  foreman  to  the  court  in  the  presence  of  the  grand  jury  and  muct 
he  filed  by  the  derlL  The  court  har  no  authority  to  prohibit  the 
clerk  from  filing  such  indictment  when  so  presented,  as  the  court 
has  no  jurisdiction  to  determine  against  whom  informations  may  bo 
filed. 

(Syllabus  by  the  court.) 

OKIQINAL  proceeding  in  this  court  for  a  writ  of  mandate 
to  compel  the  clerk  to  file  an  information.  Peremptory  writ 
granted, 

J.  J.  Goheen,  Attorney  General,  Edwin  Snow  and  Ezra  B. 
Whitla,  for  the  State. 

Edwin  McBee,  for  the  Defendant 

Counsel  file  no  briefs. 

SULLIVAN,  J. — This  is  an  original  proceeding  for  writ  of 
mandate  commenced  by  the  prosecuting  attorney  of  Kootenai 
county.  The  application  was  presented  to  this  court  on  the 
sixth  day  of  January,  1907,  but  was  not  filed  until  the  twenty- 
first  day  of  that  month. 

The  petition  is  entitled:  **The  State  of  Idaho  v.  B.  T.  Mor^ 
gan,  Judge  of  the  First  Judicial  District  of  Idaho,  T.  L. 
Quarles,  Clerk  of  said  District  Court  in  and  for  Kootenai 
county,  and  James  A.  Foster,  Deputy  Clerk  of  said  Court." 

It  appears  from  the  petition  that  Joseph  T.  Scott  was,  on 
the  ninth  day  of  October,  1906,  held  to  answer  to  the  district 
court  in  and  for  said  county,  on  a  charge  of  criminal  libel, 
and  waived  preliminary  examination;  that  the  next  term  of 
said  district  court  in  said  county  began  on  the  last  Monday 
in  November,  1906,  and  continued  in  session  until  the  fifth 
day  of  January,  1907 ;  that  on  the  third  day  of  January,  said 
prosecuting  attorney,  while  said  court  was  in  session,  pre- 
sented for  filing  an  information  charging  said  Scott  with 
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criminal  libel,  for  which  he  had  been  held  to  answer,  and 
James  A.  Foster,  deputy  clerk,  refused  to  file  the  same,  acting 
under  instructions  given  by  said  judge. 

Upon  the  showing  made  by  the  petition,  this  court  issued 
the  alternative  writ  of  mandate  against  said  Quarles  as  clerk 
of  said  court,  but  did  not  issue  a  writ  to  either  of  the  other 
defendants.  Said  writ  was  served  upon  the  said  Quarles, 
and  he  appeared  and  moved  to  quash  the  writ  and  demurred 
thereto  and  answered. 

The  motion  to  quash  is  based  upon  four  several  grounds, 
to  wit:  (1)  That  the  petition  is  not  signed  or  verified  by  any 
officer  in  the  state  of  Idaho;  (2)  That  there  is  a  nusjoinder 
of  parties;  (3)  That  the  petition  does  not  state  facts  suffi- 
cient on  which  to  base  the  issuance  of  a  writ;  (4)  That  the 
plaintiff  has  a  plain,  speedy  and  adequate  remedy. 

The  demurrer  is  based  upon  a  number  of  the  grounds  stated 
in  the  motion,  and  on  the  further  ground  that  the  petition 
does  not  comply  with  the  rules  of  this  court  and  that  the 
court  has  no  jurisdiction  of  the  subject  matter. 

In  answer  to  the  grounds  of  the  motion,  we  will  say  that 
the  petition  was  verified  by  the  prosecuting  attorney  of  Koote- 
nai county,  and  he  is  the  person  authorized  to  represent  the 
state  in  such  cases  in  his  county;  that  while  Morgan,  judge, 
and  Foster,  deputy  clerk,  were  named  as  defendants,  this 
court,  in  the  issuance  of  said  writ,  did  not  issue  a  writ  against 
them  and  dropped  them  as  parties  to  th^s  action;  the  peti- 
tion states  facts  sufficient  to  present  the  question  to  this  court 
as  to  whether  the  clerk  of  the  court  must  file  informations 
presented  to  him  by  the  prosecuting  attorney.  The  plaintiff 
has  no  speedy  and  adequate  remedy  at  law  in  this  matter. 

These  observations  dispose  of  some  of  the  grounds  of  the 
demurrer,  and  the  other  ground  that  this  court  has  no  jur- 
isdiction of  the  subject  matter  is  without  any  merit  whatever. 
The  state  is  a  party  interested  and  the  prosecuting  attorney 
was  the  proper  party  to  institute  this  proceeding.  The  mo- 
tion to  quash  and  the  demurrer  must,  therefore,  be  overruled. 

The  defendant  has  filed  an  answer  herein  and  set  up  cer- 
tain facts  and  states  the  reason  why  he  refused  to  file  said 
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information,  which  are  based  on  the  ground  that  the  district 
Judge  directed  him  not  to  file  the  same.  Upon  the  hearing  of 
this  case,  it  was  suggested  by  the  court  to  respective  counsel 
that  in  case  the  motion  to  quash  and  the  demurrer  were  over- 
raled  and  the  court  came  to  the  conclusion  that  there  was  an 
issue  of  fact  presented  which  should  be  tried  before  the  final 
determination  of  the  case,  the  court  would  refer  the  matter  to 
the  district  judge  or  some  other  person  in  said  county,  to 
take  the  evidence.  As  we  view  it,  there  is  no  issue  of  fact 
in  this  case  that  requires  the  taking  of  any  testimony.  The 
only  question  presented  is  whether  the  clerk  must  file  an  in- 
formation when  presented  during  the  term  of  the  court  by 
the  prosecuting  attorney  for  filing. 

It  appears  from  the  record  that  on  the  second  day  of  Jan- 
naiy,  1907,  during  the  absence  of  the  prosecuting  attorney, 
connsel  for  the  defendant  Scott  moved  to  dismiss  the  case 
against  him  (Scott).  The  court  thereupon  granted  the  mo- 
tion to  dismiss  the  case.  At  that  time  Scott  had  been  held  to 
answer  but  no  information  had  been  filed.  The  prosecuting 
attorn^  on  the  following  day  appeared  in  open  court  and 
presented  the  information  to  the  clerk  for  filing.  The  judge 
thereupon  directed  the  clerk  not  to  file  the  same,  and  the 
prosecuting  attorney  at  once  instituted  this  proceeding  to 
tompel  the  clerk  to  file  such  information. 

The  district  judge  acted  without  any  jurisdiction  whatever 
in  this  matter  when  he  directed  the  clerk  not  to  file  said  in- 
fonnation,  and  his  order  was  without  any  force  or  effect  in 
law. 

Under  the  provisions  of  our  statute,  it  is  made  the  duty 
of  the  clerk  of  the*  court  to  file  an  information  when  presented 
by  the  prosecuting  attorney.  Under  the  provisions  of  an 
act  of  the  legislature  (Sess.  Laws  1899,  p.  125)  it  is  made 
the  duty  of  the  prosecuting  attorney  therein  to  prepare  and 
have  filed  by  the  clerk  of  the  court  all  informations  in  crim- 
inal cases,  and  it  does  not  require  the  consent  of  the  judge 
or  the  court  to  have  the  same  filed.  The  district  judge  has 
no  jurisdiction  over  the  clerk  in  that  matter,  for  the  clerk 
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must  file  such  informations  when  presented  by  the  proseeat- 
ing  attorney. 

In  prosecuting  offenses  by  indictment  the  grand  jury  finds 
the  indictment,  and  under  the  provisions  of  section  7669, 
Revised  Statutes,  when  an  indictment  is  found,  it  must  be 
presented  by  the  foreman  to  the  court  in  the  presence  of  the 
grand  jury  and  must  be  filed  by  the  clerk.  The  court  has  no 
authority  to  prohibit  the  clerk  from  filing  such  indictment 
when  so  presented,  and  in  the  case  of  prosecuting  cases  on 
information,  the  law  makes  it  the  duty  of  the  prosecuting 
attorney  to  prepare  the  information  and  present  it  to  the  clerk 
for  filing  during  term  time,  and  when  so  presented,  it  is  the 
duty  of  the  clerk  to  file  it,  and  the  law  clearly  points  out  the 
proceedings  that  may  be  had  after  the  filing  of  the  indict- 
ment or  information.  The  court  is  not  required  to  determine 
against  whom  informations  may  be  filed;  that  is  the  duty  of 
the  prosecuting  attorney,  and  the  judge  cannot  exercise  that 
duty  or  prohibit  the  clerk  from  filing  an  information  pre- 
sented to  him  for  filing  by  the  prosecuting  attorney. 

The  peremptory  writ  must  issue  against  T.  L.  Quarles, 
clerk  of  said  court,  as  prayed  for  in  the  petition,  and  that 
said  clerk  file  said  information,  nunc  pro  tunc,  as  of  the  date 
it  was  presented  for  filing,  to  wit,  January  3, 1907. 

Ailshie,  C.  J.,  concurs. 
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(April  11,  1907.) 

LEWISTON  LUMBER  AND  BOX  COMPANY,  a  Corpora- 
tion, Appellant,  v.  FRANK  GARVEY  et  al.,  Respond- 
ents. 

[89  Pao.  940.] 

Contract  Mads  by  Agent  oi"  Corporation — Notice  to  Cobpobation— 
CoNTBACT  Binding  on  Ck>RP0BATi0N. 

1.  Where  S.  is  the  superintendent,  general  manager,  secretary  and 
treasurer  of  a  eorporation,  and  as  sueh  officer  employs  laborers  to 
cut  timber  and  place  the  same  in  the  river  and  fails  to  pay  them 
therefor,  and  they  thereafter  procure  judgments  against  the  cor- 
poration, and  executions  are  issued  to  enforce  such  judgments  and 
levied  upon  the  logs  so  eat  and  placed  in  the  river,  and  thereafter 
an  agreement  is  made  between  the  said  superintendent,  general  man- 
ager, secretary  and  treasurer  and  one  B.,  as  trustee  or  agent  for  said 
judgment  creditors,  whereby  the  said  B.  is  to  take  possession  of 
Bald  logs  and  float  them  down  the  river  to  the  mill  or  plant  of  the 
corporation,  which  was  done,  and  the  logs  and  timber  are  there  sold 
under  sueh  agreement,  the  contract  so  entered  into  by  the  superin- 
tendent, general  manager,  secretary  and  treasurer,  although  he  does 
not  sign  the  contract  as  such  superintendent  and  general  manager, 
is  binding  on  the  corporation. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  recover  damages  for  the  alleged  conversion  of 
certain  timber  products.  Judgment  for  the  defendant.  Af^ 
firmed. 

J.  0.  Bender,  for  Appellant. 

Blake  is  estopped  to  claim  that  he  believed  Scott  was  the 
owner  of  the  property,  because  he  represented  the  lien  claim- 
ants against  the  corporation.  In  order  to  establish  an  es- 
toppel it  must  be  proven  that  the  representations  were  false 
and  that  the  party  did  not  know  of  their  falsity. 

There  is  no  claim  that  this  corporation  granted  Scott  the 
authority  to  enter  into  this  agreement  with  Blake  for  the  sale 
Idaho,  Vol  13—17 
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of  this  property,  but  the  defense  is  purely  one  of  an  estoppel, 
and  the  false  representation  alleged  is  that  Scott  claimed  to 
be  the  owner  of  the  property.  This  representation  Blake  well 
knew  to  be  false,  and  is  in  fact  estopped  to  claim  the  truth 
of  it  or  even  to  claim  he  believed  it  to  be  true.  (Leland  v. 
Isenbeck,  1  Idaho,  475;  16  Cyc.  734,  note  23,  and  738,  note 
25;  Meyendorf  v.  Frohner,  3  Mont.  282;  Centennial  Eurehn 
Min.  Co.  V.  Juab  Co.,  22  Utah,  395,  62  Pac.  1027;  Ergen- 
bright  V.  Henderson,  72  Kan.  524,  82  Pac.  524.) 

It  is  impossible  to  get  away  from  this  agreement  between 
Scott  and  Blake.  It  constitutes  the  gist  of  the  alleged  de* 
f ense,  whether  this  be  an  estoppel  based  upon  false  representsr 
tions  or  predicated  upon  a  contract,  and  it  remains  that  the 
fraudulent  character  of  this  agreement  must  operate  to  de- 
test any  claim  to  an  equitable  estoppel.  (Lamson  v.  Beard, 
94  Fed.  30^2,  36  C.  C.  A.  56,  45  L.  R.  A.  822;  McCutcheon 
V.  Merz  Capsule  Co.,  71  Fed.  795,  19  C.  C.  A.  108,  31  Ii.  B. 
A.  415.) 

Chas.  L.  McDonald,  for  Respondents. 

Appellant  seems  to  lose  sight  of  the  fact  that  it  admits  we 
have  alleged  and  established  by  proof  that  Blake  believed 
Scott's  statement  to  be  true.  On  the  one  hand  we  have  the  ab- 
solute admission  to  that  effect ;  and  on  the  other,  a  flimsy  pre- 
sumption that  he  must  have  known  it  to  be  false  because  his 
(Blake's)  principals  had  claimed  in  their  action  that  the  cor- 
poration owned  the  property.  In  the  face  of  the  direct  ad- 
mission, there  can  be  no  weight  given  to  the  presumption,  if 
any  presumption  exists. 

The  facts  as  admitted  herein  bring  the  appellant  clearly 
within  the  rule  laid  down  as  to  what  facts  are  necessary  to 
constitute  an  estoppel  in  pais.  The  evidence  shows  the  cor- 
poration concealed  the  material  facts  of  its  ownership  of  the 
property  after  Blake,  with  its  knowledge,  had  taken  posses- 
sion of  the  same  on  the  assumption  that  it  belonged  to  Scott; 
the  corporation  admits  that  it  knew  of  Scott's  claim  of  owner- 
ship and  Blake's  actions  performed  in  reliance  on  the  truth 
of  Scott's  statements.     {Trii^t  Co.  v.  Wagener,  12  Utah,  1,  40 
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Pac.  764;  Swain  v.  Seamens,  9  Wall.  254,  19  L.  ed.  554; 
Carpy  v.  Dowdell,  115  Cal.  677,  47  Pac.  695.) 

''The  vital  principle  is  that  he  who  by  his  language  or 
eonduct  leads  another  to  do  what  he  would  not  otherwise  have 
done,  shall  not  subject  such  person  to  loss  or  injury  by  dis- 
appointing the  expectations  upon  which  he  acted.  Such  a 
change  of  position  is  sternly  forbidden.  It  involves  fraud 
and  falsehood,  and  the  law  abhors  both."  (Dickeraon  v. 
Cdgrove,  100  U.  S.  580,  25  L.  ed.  618.) 

SULLIVAN,  J. — This  action  was  brought  by  the  appellant 
corporation  against  the  defendants  to  recover  $3,750  for  cer- 
tain  logs,  post  timber  and  shingle  bolts  which  it  is  alleged 
the  defendants  wrongfully  converted  to  their  own  use  and 
benefit 

The  issues  made  by  the  pleadings  were  tried  by  the  court 
without  a  jury  upon  stipulated  facts.  The  court  made  find- 
ings of  fact  and  conclusions  of  law  and  entered  judgment 
in  favor  of  the  respondents.  The  appeal  is  from  the  judg- 
ment 

The  main  contention  of  counsel  for  appellant  is  that  the 
evidence  is  insufScient  to  sustain  the  findings  made  by  tho 
court,  and  that  the  judgment  is  not  supported  by  the  find- 
ings. 

The  court  found  upon  all  of  the  material  issues.  It  found 
that  George  E.  Scott  was  acting  as  superintendent,  general 
manager,  secretary  and  treasurer  of  the  corporation  plaintiff 
during  the  year  1905,  and  while  acting  as  such  he  caused  to 
be  cut  and  placed  in  the  Clear  Water  river,  for  the  purpose 
of  floating  the  same  to  the  city  of  Lewiston,  certain  cedar 
posts  and  shingle  bolts,  all  of  which  were  floated  a  portion 
of  the  way  down  the  Clear  Water  river  toward  their  intended 
destination. 

The  court  also  finds  that  certain  persons,  naming  them, 
were  judgment  creditors  of  said  corporation,  and  that  J.  W. 
Blake  represented  a  number  of  such  creditors;  that  execu- 
tions were  issued  to  enforce  said  judgments  and  levied  upon 
such  posts  and  shingle  bolts ;  that  said  timber  products  were 
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of  very  little  or  no  value  where  they  were  then  situated,  for 
the  reason  that  they  were  in  danger  of  being  lost  by  the  river 
freezing  and  the  timber  going  out  with  the  ice,  and  for  the 
further  reason  that  there  was  no  market  for  the  same  at  the 
point  where  they  were  located;  that  said  Scott  while  acting 
as  the  superintendent,  manager  and  secretary  of  the  appel- 
lant corporation,  and  in  possession  of  said  timber  products, 
represented  to  said  Blake,  who  was  then  acting  as  agent  for 
all  of  said  judgment  creditors,  except  Dinsmore,  that  he, 
Scott,  was  the  owner  of  said  timber  products,  and  said  Scott 
for  himself  and  as  agent  for  said  Dinsmore,  for  the  purpose 
of  realizing  the  greatest  amount  possible  out  of  said  timber 
products,  made  and  entered  into  a  written  contract,  dated 
the  tenth  day  of  January,  1907,  with  said  Blake ;  that  in  ac- 
cordance with  the  terms  of  said  agreement  said  Blake,  rely- 
ing upon  the  representations  of  said  Scott  to  the  effect  that 
he  had  full  power  and  authority  to  make  said  contract,  took 
possession  of  said  timber  products  and  caused  the  same  to  be 
floated  down  the  Clear  Water  river  to  Lewiston;  that  the 
same  were  landed  at  the  site  and  mill  of  the  appellant  cor- 
poration; that  thereafter  said  Blake  in  accordance  with  the 
terms  of  said  contract,  proceeded  to  sell  the  same  and  sold 
them  to  the  defendants  Qarvey  and  Emmery  for  the  sum  of 
$800;  that  the  appellant  corporation  had  full  knowledge  and 
notice  of  the  fact  that  said  Blake  had  taken  possession  of 
said  timber  products  under  and  by  virtue  of  said  contract 
and  that  no  objection  was  made  by  the  said  corporation  or 
by  any  of  its  officers  to  the  said  Blake  taking  possession  there- 
of ;  that  it  had  full  knowledge  of  the  intention  of  Blake  to 
pell  the  same  and  had  ample  time  prior  to  the  sale  to  object 
thereto,  but  nep:lected  and  failed  to  do  so;  that  said  Blake 
acted  in  good  faith  in  said  matter  in  taking  possession  of  and 
selling  the  same,  and  that  the  value  of  said  property  at  the 
time  it  was  sold  was  $800  and  no  more.  And  as  conclusions 
of  law,  the  court  held  that  said  Blake  came  into  the  posses- 
sion of  said  timber  products  rightfully  and  lawfully,  and  law- 
fully disposed  of  the  same ;  that  none  of  the  defendants  in  this 
action  are  guilty  of  the  conversion  of  said  timber  products,  but 
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that  the  same  were  sold  .with  full  knowledge  and  acquiescence 
of  the  appellant  corporation ;  and  that  said  appellant  corpora- 
tion is  estopped  from  claiming  any  right,  title  or  interest  in 
said  timber  products,  or  to  dispute  the  authority  of  said  Scott 
to  enter  into  said  contract  with  said  Blake,  and  entered  a 
judgment  of  dismissal  of  said  action. 

'It  is  stipulated  that  said  Scott  was  the  superintendent, 
treasurer  and  manager  of  said  corporation ;  that  he  had  em- 
ployed said  judgment  creditors  to  go  into  the  forest  and 
cut  said  timber  and  place  it  in  the  Clear  Water  river,  and 
failed  to  pay  them  for  their  services,  and  that  they  procured 
judgment  against  said  corporation,  and  had  execution  issued 
and  levied  upon  said  timber  products,  and  after  the  levy 
of  said  executions  Scott  entered  into  said  agreement  with 
Blake,  and  he,  Blake,  took  possession  of  said  property,  floated 
it  down  to  the  city  of  Lewiston,  sold  the  same,  paid  the  ex- 
pense thereof,  and  is  ready  to  distribute  whatever  surplus 
remains  among  the  judgment  creditors. 

While  the  corporation  may  not  have  directly  authorized 
Scott,  who  was  apparently  the  whole  corporation,  to  enter  into 
said  contract  with  Blake,  Scott  had  full  knowledge  of  all  of 
said  facts,  and  such  knowledge  must  be  imputed  to  the  cor- 
poration in  which  he  held  so  many  important  oflftces.  It 
would  be  most  unjust  and  inequitable,  under  the  facts  of  this 
case,  to  permit  the  appellant,  whose  complaint  is  verified  by 
this  identical  man  Scott,  to  now  mulct  said  defendants  in 
damages  for  having  done  just  what  its  general  manager  had 
authorized  them  to  do. 

There  is  not  a  particle  of  evidence  in  the  record  indicating 
that  there  was  any  fraud  or  collusion  between  this  trusted 
officer  of  the  appellant  corporation  and  Blake  or  the  judg- 
ment creditors.  If  there  was,  the  court  would  protect  the 
corporation  from  the  fraud  of  its  officer,  but  it  is  stipulated 
that  Blake  acted  with  perfect  fairness  and  good  faith  in  the 
matter,  and  to  permit  the  appellant,  under  the  facts  of  this 
case,  to  recover  $800,  the  value  of  said  products  delivered  in 
Lewiston,  and  relieve  it  from  paying  the  cost  and  expense  of 
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floating  said  timber  products  to  Lewiston,  would  be  most 
unjust. 

The  judgment  must  be  sustained  and  it  is  so  ordered,  with 
costs  of  this  appeal  in  favor  of  the  respondents. 

Ailshie,  C.  J.,  concurs. 


(April  11,  1907.) 

KOOTENAI  COUNTY,  Appellant,   v.   THE  HOPE  LUM- 
BER  CO.,  Respondent 

[89  Pae.  1054.] 

BoAO    Poll    Tax— Collection    of— CJountt    Pabtt    in    Intkbssv^ 

PBOSEGUTING    ATTOBNSY — GSRTIllCATB    TO     TRANSCRIPT — PaTMXNT 

or  Ck>sTS  NOT  Waivkb  or  Bight  to  Appeal — Identifioation  of 
Papers — Collection  of  Boao  Poll  Tax — ^Emplotxr— Liabilitt— 
Seizure  and  Sale  of  Personal  Property — ^Additional  Method- 
Action  TO  Becover. 

1.  In  an  action  hj  a  eounty  to  recover  a  road  poll  tax  from 
a  corporation  due  the  eounty  from  an  employee,  the  appeal  may 
be  taken  by  the  eounty  and  in  the  name  of  the  eounty,  as  the  county 
is  the  party  in  interest. 

2.  Held,  under  the  facts  of  this  case,  that  the  board  of  county  com- 
missioners  authorized  the  prosecuting  attorney  to  take  this  appeaL 

3.  The  certificate  of  the  clerk  to  the  transcript  held  sufficient. 

4.  The  payment  of  the  costs  in  a  case  which  has  been  decided 
against  the  county  is  not  a  bar  to  the  prosecution  of  an  appeal 
by  the  county. 

6.  Where  a  motion  is  heard  by  the    trial  court  upon  certain  i 

papers  and  records,  in  order  to  have  the  question  decided  on  ap-  | 

peal,  the  transcript  must  contain  the  records  and  papers  used  by  i 

the  court  on  such  hearing  properly  identified,  so  that  thia  court 
may  know  that  it  is  passing  upon  the  same  facts  that  were  before 
the  trial  judge. 

6.  Under  the  provisions  of  section  901,  Bevised  Statutes,  cor- 
porations or  other  employers  of  residents  in  a  highway  district 
may  be  made  responsible  for  the  road  poll  tax  assessed  against 
their  employees,  by  proper  notice  being  given  to  the  employer  or 
managing  agent;  provided  that  at  the  time  such  notice  is  given, 
or  thereafter,  the  employer  becomes  indebted  to  the  employee. 
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7.  Under  the  proTisions  of  section  1  of  an  aet  entitled,  "An 
Act  Providing  for  the  Colleetion  of  Boad  Poll  Taxes"  (Sees.  Laws 
1899,  p.  392),  the  legislature  has  provided  another  method  or  man- 
ner for  collecting  road  poll  taxes,  hj  seizure  and  sale  of  personal 
property.  That  method  is  simplj  an  additional  one  for  the  col- 
leetion of  road  poll  taxes,  and  does  not  repeal  the  provisions  of 
said  section  901. 

8.  After  a  corporation  or  an  employer  has  become  liable  fo? 
the  payment  of  the  road  poll  tax  of  an  employee,  the  prosecuting 
attorney  of  the  county  may,  in  the  name  of  the  county,  bring  an 
action  to  recover  such  tax  if  tho  corporation  or  person  liable  there- 
for refuses  to  pay  the  same. 

(Syllabus  by  the  coort.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Kootenai  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Action  to  recover  road  poU  tax  from  an  employer  of  the 
persons  owing  the  tax.  Judgment  for  the  defendant.  £6- 
versed. 

Peter  Johnson,  County  Attorney,  and  Ezra  Whitla,  for 
AppeUant. 

The  statute  providing  for  seizure  and  sale  of  personal 
property  by  the  road  overseer  in  case  of  nonpayment  of 
the  road  poll  tax  is  an  accumulative  remedy,  and  not  an 
exclusive  remedy.  The  existence  of  this  additional  remedy 
does  not  in  any  manner  interfere  with  the  remedy  which 
formerly  existed,  and  the  means  of  enforcement  do  not  in 
the  least  interfere,  but  each  can  be  exercised  under  certain 
cases  in  which  they  are  applicable,  and  each  is  entirely  in- 
dependent of  the  other. 

If  the  act  of  1899  repealed  or  abrogated  the  provision  of 
the  Revised  Statutes  of  1887  on  this  point,  the  same  must 
necessarily  have  been  done  by  implication  as  no  express  re- 
peal is  made;  neither  is  there  anything  in  the  act  of  1899 
to  show  that  any  repeal  was  intended. 

Repeals  by  implication  are  not  favored  by  law.  (Suther- 
land on  Statutory  Construction,  138,  153,  248 ;  Brown  v. 
McCormick,  28  Mich.  215;  Stephens  v.  Ballon,  27  Kan.  594; 
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In  re  Mitchell,  120  Cal.  384,  52  Pac.  799 ;  Central  Iowa  By. 
Co.  V.  Board  of  Supervisors,  67  Iowa,  199,  25  N.  W.  128.) 

Where  a  statute  gives  a  new  remedy  for  a  right  existing 
and  enforceable,  either  at  common  law  or  in  equity,  and 
contains  no  negative,  express  or  implied,  of  the  old  remedy, 
the  new  one  provided  by  it  is  cumulative,  and  the  party 
may  elect  between  the  two.  (Sutherland  on  Statutory 
Construction,  202.  To  same  effect  see  Colorado  Milling 
dk  Elevator  Co.  v.  Mitchell,  26  Colo.  284,  58  Pac.  28;  23 
Am.  &  Eng.  Ency.  of  Law,  p.  393;  8  Cyc.  1072.) 

Subdivision  9  of  section  1759,  Rev.  Stat.,  1887,  expressly 
makes  it  the  duty  of  the  county  commissioners  to  make  collec- 
tions of  all  money  belonging  to  the  county,  or  in  which  the 
county  has  any  benefit  or  use. 

The  road  overseer  is  not  the  real  party  in  interest,  and 
in  fact  is  not  personally  interested  in  the  collection  of  this 
tax  in  any  sense  of  the  word.  Kootenai  county,  the  plain- 
tiff in  this  action,  is  the  real  party  in  interest  in  this  case. 
{United  States  v.  Shoup,  2  Idaho,  493,  21  Pac.  656;  Jackson 
V.  Hamm,  14  Colo.  58,  23  Pac.  88 ;  Bassett  v.  Inman,  7  Colo. 
270,  3  Pac.  383 ;  Cedar  Co.  v.  Sager,  90  Iowa,  11,  57  N.  W. 
634;  Board  of  Commissioners  v.  Young,  3  Wyo.  684,  29  Pac 
1002;  McConnel  v.  Wall,  67  Tex.  323,  3  S.  W.  287.) 

Payment  of  costs  in  this  case  by  the  county  commissioners 
was  not  a  compromise  or  settlement  of  the  action.  {Chap- 
man V.  Sutton,  68  Wis.  657,  32  N.  W.  683;  Sloan  v,  Ander- 
son, 57  Wis.  123,  13  N.  W.  684,  15  N.  W.  21;  Piano  Mfg. 
Co.  V.  Racey,  69  Wis.  246,  34  N.  W.  85;  State  v.  Martland, 
71  Iowa,  543,  32  N.  W.  485;  Richeson  v.  Ryan,  14  111.  74, 
56  Am.  Dec.  493;  Hayes  v.  Nourse,  107  N.  Y.  577,  1  Am. 
St.  Rep.  891,  14  N.  E.  508;  O'Hara  v.  McConneU,  93  U.  S. 
150,  23  L.  ed.  840;  2  Cyc.  647.)  County  commissioners 
must  pay  judgments.     (Rev.  Stats.,  sec.  1735.) 

Edwin  McBee,  for  Respondent. 

It  is  the  duty  of  the  attorney  general  and  not  the  county 
attorney  to  take  such  appeals  and  represent  the  county  in 
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the  supreme  court.  (Sess.  Laws  1901,  p.  163  (amending  Rev. 
Stats.,  sec.  250) ;  Sess.  Laws  1899,  p.  75,  sec.  3.)  But  neither 
the  county  attorney,  attorney  general,  or  anyone  else  was  au- 
thorized to  take  this  appeal.  The  board  of  county  commission- 
ers, which  has  the  matter  in  charge,  recognized  the  decision  of 
the  district  judge  as  final  and  paid  the  judgment  for  costs. 

The  record  on  appeal  has  not  been  authenticated  or  iden- 
tified by  a  bill  of  exceptions,  or  in  any  manner,  or  at  all. 

A  bill  of  exceptions  is  not  necessary  in  such  cases,  but 
the  papers  used  upon  the  hearing  in  the  court  below  must  be 
identified  by  certificate  from  the  judge,  clerk,  or  attorneys, 
so  that  this  court  may  know  that  it  is  passing  upon  the  same 
facts  which  were  before  the  district  judge.  {Simmons  Hard- 
ware  Co,  v.  Alturas  Commercial  Co.,  4  Idaho,  386,  39  Pac. 
553;  Village  of  Sandpoini  v.  Doyle,  9  Idaho,  236,  74  Pac. 
861.) 

The  road  overseer  and  not  Kootenai  county  is  the  proper 
person  to  collect  the  road  poll  tax.  It  is  not  Kootenai  county, 
but  the  road  district  that  is  to  be  benefited  by  the  collection 
of  these  poll  taxes. 

If  this  judgment  should  be  sustained,  what  could  Kootenai 
county  do  with  the  money!  There  is  no  provision  of  law  al- 
lowing such  a  suit  to  be  maintained,  and  no  authority  for 
the  disbursement  of  money  so  received. 

If  the  corporation  is  liable  for  the  poll  tax  of  an  em- 
ployee, this  act  of  1899,  providing  for  seizure  and  sale,  is 
an  exclusive  remedy,  and  an  action  will  not  lie.  {Mason 
Co.  V.  Simpson,  13  Wash.  250,  43  Pac.  33;  Faribault  v.  Mise- 
ner,  20  Minn.  347  (Gil.  347) ;  Nebraska  City  v.  Gas  Light 
Co.,  9  Neb.  339,  2  N.  W.  870-873;  Danforth  v.  McCook,  11 
S.  Dak.  258,  74  Am.  St.  Rep.  808,  76  N.  W.  940;  Marshall 
Co.  V.  Knoll,  102  Iowa,  573,  69  N.  W.  1146,  71  N.  W.  571; 
Montezuma  Water  Co.  v.  Bell,  20  Colo.  175,  36  Pac.  1102; 
People  V.  Biggins,  96  111.  481;  Crawford  Co.  v.  Laub,  110 
Iowa,  355,  81  N.  W.  590;  Pierce  Co.  v.  Merrill,  19  Wash.  175, 
52  Pac.  854;  Richards  v.  Commissioners,  40  Neb.  45,  42  Am. 
St.  Rep.  650,  58  N.  W.  594;  Commissioners  v.  Furay  (Neb.), 
99  N.  W.  271;  Chamberlain  v.  Wollsey,  66  Neb.  141,  92  N. 
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W.  181,  95  N.  W.  38;  Copley  on  Taxation,  2d  ed.,  p.  16; 
Black  on  Tax  Titles,  sec.  45;  Sutherland  on  Statutory  Con- 
struction,  2d  ed.,  sec.  672.) 

^SULLIVAN,  J.— This  action  was  brought  by  Kootenai 
county,  in  the  probate  court  of  that  county,  against  the  Hope 
Lumber  Company  for  the  purpose  of  collecting  from  that 
corporation  the  road  poll  taxes  of  some  of  its  employees. 
The  plaintiff  alleges  the  corporate  existence  of  the  plaintiff 
as  well  as  of  the  defendant.  It  also  alleges  that  one  Jeny 
Slavins  was  the  duly  appointed  road  overseer  of  road  dis- 
trict No.  7  in  said  county,  and  the  service  of  notice  upon 
the  Hope  Lumber  Company  to  pay  the  road  poll  taxes  of 
certain  employees  of  that  company,  a  copy  of  which  notice 
is  attached  to  the  complaint.  It  is  also  alleged  that  all 
the  parties  whose  names  are  on  the  list  attached  to  said  no- 
tice were  male  inhabitants  of  said  road  district,  over  the  age 
of  twenty>one  and  under  the  age  of  fifty  years,  and  liable 
to  pay  a  road  poll  tax,  and  that  the  action  was  commenced 
by  order  of  the  board  of  county  commissioners  of  said  county. 

Defendant  demurred  to  the  complaint  on  two  grounds,  to 
wit:  1.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  2.  A  nonjoinder  of  parties  de- 
fendant. 

That  demurrer  was  overruled  by  said  court  and  defend- 
ant answered.  After  a  trial  of  the  cause,  judgment  was  en- 
tered as  prayed  for  against  the  defendant.  The  cause  was 
then  appealed  to  the  district  court  by  the  defendant.  When 
the  matter  came  on  for  hearing  in  the  district  court,  the 
plaintiff  moved  to  dismiss  the  appeal  upon  several  grounds, 
the  main  point  being  that  the  appeal  was  not  perfected  within 
the  time  required  by  law.  After  denying  said  motion,  the 
cause  came  on  for  hearing  on  defendant's  demurrer  to  the 
complaint  and  the  court  sustained  the  demurrer  on  two 
grounds.  The  court  in  its  decision  uses  the  following  lan- 
guage: '*It  is  the  opinion  that  an  action  at  law  cannot  be 
maintained  by  the  plaintiff  for  the  recovery  of  the  road  poll 
tax  sought  to  be  collected  herein,  for  the  reason  that  the 
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remedy  by  seizure  and  sale  provided  by  statute  is  exclusive; 
also  that  the  road  overseer  and  not  the  county  of  Kootenai 
is  the  proper  party  to  collect  said  road  poll  tax." 

The  plaintiff  thereupon  declined  to  amend  and  the  action 
was  dismissed  and  judgment  of  dismissal  was  entered.  This 
appeal  is  from  the  judgment. 

The  notice  of  appeal  contains  a  notice  of  the  appeal  from 
the  judgment  and  declares  that  the  plaintiff  also  appeals 
from  the  order  made  and  entered  by  the  district  court  on  the 
eighteenth  day  of  June,  1906,  overruling  plaintiff's  motion 
to  dismiss  the  defendant's  appeal. 

The  respondent  now  moves  to  dismiss  this  appeal  on  sev- 
eral grounds;  the  first  of  which  is  that  the  appeal  is  not 
taken  by  or  in  the  name  of  the  attorney  general  of  the  state. 
There  is  nothing  in  that  contention.  The  county  was  the 
plaintiff  in  the  court  below  and  had  the  right  to  have  the 
case  appealed  to  this  court,  and  is  the  party  in  interest  in 
this  matter,  and  the  prosecuting  attorney  had  the  author- 
ity to  take  this  appeal. 

The  second  ground  is  that  the  appeal  was  not  authorized 
to  be  taken  by  the  board  of  county  commissioners.  While 
the  transcript  itself  does  not  show  that  fact,  the  county  is 
here  by  its  representatives,  the  county  attorney  and  attor- 
ney general,  and  we  also  have  the  afiSdavit  of  the  county  at- 
torney that  the  board  of  county  commissioners  did  authorize 
him  to  take  this  appeal. 

The  third  point  is  that  the  transcript  does  not  contain  the 
proper  certificate  as  to  the  correctness  of  said  transcript. 
The  clerk  has  certified  that  the  transcript  constitutes  a  full 
and  complete  record  of  the  cause,  to  wit:  "Complaint,  de- 
murrer, memorandum  of  costs,  judgment  of  probate  court, 
notice  of  appeal,  undertaking  on  appeal,  transcript  of  docket 
containing  defendant's  answer,  motion  and  notice  of  motion 
to  dismiss  appeal,  order  denying  motion  to  dismiss  appeal, 
order  dismissing  action,  notice  of  appeal  and  affidavit  of  ser- 
vice of  notice  of  appeal." 

And  he  further  certifies  as  follows:  **And  I  hereby  cer- 
tify that  the  said  record  constitutes  a  full,  true  and  correct 
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record  of  the  above-entitled  action,  with  indorsements  there- 
on as  the  same  are  now  of  record  and  on  file  in  my  office." 

This  action  was  determined  by  the  district  court  upon  a 
demurrer  to  the  complaint,  the  demurrer  being  sustained  and 
a  judgment  of  dismissal  entered.  All  the  court  could  take 
into  consideration  on  the  decision  of  said  demurrer  was  the 
complaint  and  demurrer,  and  the  clerk  certifies  that  the 
transcript  contains  true  copies  of  those  papers. 

Section  4819,  Revised  Statutes,  provides  that  on  an  appeal 
from  a  judgment  rendered  on  appeal,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  the  appeal  of 
the  judgment  and  of  the  papers  used  on  the  hearing  in  the 
court  below.  We  have  copies  of  all  of  those  papers  in  the 
transcript  certified  to  by  the  clerk  as  correct. 

The  fourth  point  or  ground  for  said  motion  to  dismiss  is 
that  the  cause  has  been  settled  and  finally  determined  by 
said  Kootenai  county  by  the  payment  of  the  costs  awarded 
in  said  action  in  favor  of  defendant.  There  is  nothing  in 
that  contention,  as  it  is  shown  by  the  affidavit  of  the  county 
commissioners  how  it  happened  that  the  costs  of  this  action 
were  paid,  and  that  it  was  not  their  intention  to  finally  settle 
said  case  by  the  payment  of  said  costs.  The  payment  of  costs 
under  those  circumstances  was  not  a  waiver  of  the  right  of 
appeal. 

It  is  next  contended  that  the  transcript  does  not  show  or 
identify  what  papers  were  used  or  submitted  to  the  district 
court  on  the  hearing  of  the  motion  to  dismiss  the  appeal 
from  the  probate  court,  and  for  that  reason  this  court  can- 
not pass  upon  the  action  of  the  court  in  that  matter. 

Upon  an  examination  of  the  record,  we  find  that  it  con- 
tains a  copy  of  all  the  records  and  files  in  the  action,  but 
none  of  the  papers  are  identified  as  having  been  used  on 
said  motion  to  dismiss  the  appeal  from  the  probate  court  to 
the  district  court.  So  far  as  appears  from  the  transcript, 
the  court  may  have  used  all  or  only  a  part  of  said  papers. 
This  court  held  in  the  Village  of  Sandpaint  v.  Doyle,  9  Idaho, 
236,  74  Pac.  861,  that  a  certificate  reciting  ''that  the  papers 
are  true  copies  of  the  originals  on  file  is  not  enough  with- 
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out  showing  that  they  are  the  papers  used  upon  the  hear- 
ing." In  an  appeal  from  sueh  an  order,  the  papers  and 
records  used  by  the  trial  court  upon  the  hearing  of  such  mo- 
tion should  be  identified  so  that  this  court  may  have  the 
identical  papers  and  records  used  by  the  trial  court  in  pass- 
ing upon  the  question  here.  The  transcript  in  this  case  fails 
to  identify  the  papers  used  by  the  trial  court  on  the  hearing 
of  such  motion,  and  for  that  reason  this  court  cannot  pass 
upon  the  action  of  the  trial  court  in  that  regard. 

The  motion  to  dismiss  the  appeal  must  be  denied,  and  the 
ease  is  before  this  court  upon  the  proposition  whether  the 
district  court  erred  in  sustaining  the  demurrer  and  entering 
the  judgment  of  dismissal.  The  trial  court  first  held  that 
this  action  could  not  be  maintained,  for  the  reason  that  the 
remedy  by  seizure  and  sale  provided  by  the  statute  is  ex- 
elnsive. 

Under  our  law  there  are  two  methods  of  collecting  a  road 
poll  tax.  Section  901,  Revised  Statutes  of  1887,  is  as  fol- 
lows: "Corporations  or  other  employers  of  residents  in  any 
highway  district  are  responsible  for  the  road  poll  tax  as- 
sessed against  their  employees,  and  a  notice  to  the  employer 
or  managing  agent  requiring  the  payment  of  the  road  poll 
tax  of  the  employee  charges  such  employer  or  corporation 
with  such  road  poll  tax." 

That  section  makes  corporations  or  other  employers  of  per- 
sons subject  to  pay  road  poll  tax  responsible  for  such  tax 
upon  proper  notice  to  them.  It  was  not  intended  by  the 
legislature  in  the  enactment  of  that  section  to  make  the  em- 
ployer liable  for  the  tax,  regardless  of  whether  he  was  in- 
debted to  his  employee  or  not.  Of  course,  if  the  employer, 
is  not  indebted  to  the  employee  at  the  time  of  the  service 
of  the  notice,  and  does  not  become  indebted  to  him  after 
the  service  of  such  notice,  the  employer  will  not  be  liable  for 
such  tax. 

In  1899,  the  legislature  passed  an  act  providing  for  the 
collection  of  road  poll  taxes.  Section  1  of  that  act  is  as  fol- 
lows: "Every  road  overseer  is  hereby  authorized  to  demand 
payment  of  road  poll  tax  from  every  person  liable  there- 
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for,  and  on  the  refusal  of  such  person  to  work  or  pay  the 
same,  he  must  collect  by  seizure  and  sale  of  any  personal 
property  owned  by  such  person.  The  sale  may  be  made  af- 
ter five  days'  notice  of  tinie  and  place  of  such  seizure  and 
sale."     (See  Sess.  Laws  1899,  p.  392.) 

Said  act  does  not  possess  a  repealing  clause  of  any  kind, 
and  it  was  the  evident  intention  of  the  legislature  to  pro- 
vide by  that  section  another  method  for  collecting  the  road 
poll  tax.  If  a  person  subject  to  the  payment  of  a  road  poll 
tax  has  personal  property  and  refuses  to  pay  such  tax,  the 
road  overseer  may  seize  such  personal  property  and  sell  the 
same  for  the  tax.  Or,  in  case  such  person  is  employed  by 
another,  under  the  provisions  of  section  901,  the  employer 
may  be  made  responsible  for  such  road  poll  tax  as  is  as- 
sessed against  his  employees  and  a  notice  to  the  employer  or 
managing  agent,  requiring  the  payment  of  such  tax  of  the 
employee,  charges  such  employer  or  corporation  with  such 
road  poll  tax. 

No  doubt  the  legislature  had  in  mind,  in  the  enactment  of 
the  law  of  1899,  the  fact  that  many  persons  subject  to  pay 
a  road  poll  tax  had  no  real  estate  and  some  personal  prop- 
erty, and  who  worked  for  themselves  and  were  not  employed 
by  anyone,  and  the  act  of  1899  was  intended  as  a  means 
by  which  such  persons  could  be  compelled  to  pay  their  road 
poll  tax.  A  person  who  had  no  properly  whatever,  either 
personal  or  real,  and  was  employed  by  a  corporation  or  other 
employer,  could  be  compelled  to  pay  his  road  poll  tax  by 
the  methods  provided  in  said  section  901.  As  to  those  who 
had  real  estate,  the  road  poll  tax  waa  made  a  lien  on  the  real 
,  estate,  and  payment  could  be  enforced  aa  other  taxes ;  as  to 
persons  who  had  no  real  estate  and  were  employed  by  no 
one,  but  had  personal  property,  the  collection  of  the  road 
poll  tax  against  them  could  be  enforced  under  the  provisions 
of  the  act  of  1899.  The  act  of  1899  waa  intended  to  apply 
to  that  class  of  persons,  and  would  also  apply  to  others  who 
had  personal  property  and  were  employed  by  others,  leav- 
ing the  matter  optional  with  the  tax  collector  whether  he 
collect  the  tax  from  the  employer  or  seize  and  sell  the  per- 
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sonai  property.  The  law  of  1899  was  merely  an  additional 
remedy,  and  was  not  intended  to  repeal  said  section  901. 

Therefore,  the  court  erred  when  it  held  that  the  collection 
of  such  tax  by  seizure  and  sale  is  the  only  method  by  which 
it  can  be  collected  Under  the  provisions  of  said  section  901, 
a  corporation  or  employer  may  be  made  liable  for  the  pay- 
ment of  a  road  tax  of  an  employee.  After  such  liability  at- 
taches, the  prosecuting  officer  of  the  county  may,  in  the  name 
of  the  county,  bring  an  action  to  recover  such  tax  from  the 
person  or  corporation  liable  therefor;  hence  the  county  is  a 
proper  party  to  such  action. 

The  judgment  of  the  court  below  must  be  reversed  and 
the  cause  remanded,  with  instructions  to  overrule  the  de- 
murrer and  to  permit  the  defendant  to  answer  if  it  desires 
to  do  so. 

Costs  are  awarded  to  the  appellant. 

Ailshie,  C.  J.,  concurs. 


(April  13,  1907.) 


JAirES  L.  SAFFORD  et  al.,  AppeUants,  v.  H.  E.  FLEM- 
MINQ  et  al.,  Respondents. 

[89  Pac.   827.] 

Mining  Ci^aims — Injunction  Pendente  Lite. 

1.  Where  an  aetion  is  brought  to  determine  the  right  of  posses- 
sion to  and  ownership  of  certain  mining  ground,  and  it  appears 
from  the  complaint  and  affidavit  of  one  of  the  plaintiffs  that  the 
defendants  hkve  threatened  to  assault  the  plaintiffs  and  their  em- 
ployees if  they  appeared  upon  or  undertook  to  do  anj  work  upon 
such  claim,  it  is  proper  for  the  court  to  grant  an  injunction 
pendente  lite,  enjoining  the  defendants,  their  agents  and  employees 
from  in  any  manner  interfering  with  the  plaintiffs  and  their  em- 
ployees in  performing  the  necessary  discovery  work  and  other  work 
upon  said  claim  necessary  to  hold  the  same,  although  all  of  the 
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allegations  of  the  complaint  and  affidavit  be  denied  hj  the  de- 
fendants. 

2.  The  practice  of  courts  in  mining  cases  is  to  be  liberal  in 
granting  injunctive  relief  in  mining  litigation,  in  order  that  neither 
party  maj  get  the  advantage  of  the  other  during  the  litigation, 
hj  force  or  violence. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Shoshone  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Action  to  quiet  title  to  mining  claim  and  for  injunction 
pendente  lite.  The  trial  court  refused  to  grant  an  injunc- 
tion pendente  lite.    Reversed, 

John  P.  Gray,  A.  H.  Conner,  and  Henry  P.  Knight,  for 

Appellants. 

It  has  been  the  practice  in  the  mining  states  to  be  liberal 
in  the  granting  of  injunctive  relief  in  mining  litigation,  in 
order  that  one  party  might  not  be  placed  in  worse  position 
during  the  litigation.  (Lindley's  Law  of  Mines,  2d  ed.,  sec. 
872;  Hunt  v.  Steese,  75  Cal.  620,  17  Pac.  920;  Silver  Peak 
Mines  v.  Hanchett,  93  Fed.  76.) 

Like  bills  of  quia  timet,  injunctions  in  such  cases  are  in 
the  nature  of  writs  of  prevention,  intended  to  accomplish 
the  ends  of  precautionary  justice.  {Buskirk  v.  King,  72 
Fed.  22,  18  C.  C.  A.  418;  Hess  v.  Winder,  34  Cal.  270;  King 
V.  Campbell,  85  Fed.  814.) 

Their  purpose  is  to  guard  the  property.  It  may  be  ar- 
gued that  the  assaults  committed  and  threatened  are  crimi- 
nal acts,  and  therefore  cannot  be  enjoined,  but  where  such 
acts  affect  property  rights  as  well,  they  are  subject  to  the 
injunctive  power  of  the  court.  (High  on  Injunctions,  4th 
ed.,  sees.  20,  1415h.) 

No  appearance  for  respondents. 

SULLIVAN,  J. — This  is  an  appeal  from  an  order  refusing 
an  injunction  pendente  lite  and  dissolving  a  temporary  re- 
straining order  issued  at  the  time  of  filing  complaint.     The 


Digitized  by  LjOOQIC 


April,  1907.]  Saffobd  v.  Flemmino.  273 

Opinion  of  the  Court — Sulliyan,  J. 

complaint  was  filed  July  28,  1906,  and  the  restraining  order 
was  issued  upon  the  complaint,  together  with  the  affidavit 
of  J.  L.  Safford,  one  of  the  plaintiffs,  and  made  returnable 
August  10,  1906.  On  the  latter  date,  the  defendants  ap- 
peared and  filed  their  answer  and  their  joint  affidavit.  They 
denied  the  allegations  of  the  complaint  and  of  the  affidavit 
of  J.  L.  Safford,  and  the  court  thereafter,  on  September  3d, 
made  an  order  dissolving  the  temporary  restraining  order 
which  had  theretofore  been  issued  and  refused  to  grant  an 
injunction  pendente  lite. 

The  complaint,  which  is  verified,  alleges  that  the  plaintiffisi 
are  the  owners  of  the  Bunker  Chance  lode  mining  claim, 
situated  in  Eagle  mining  district,  Shoshone  county,  Idaho; 
that  they  located  the  same  on  the  4th  of  June,  1906,  and 
the  complaint  contained  the  other  necessary  allegations  in 
an  action  of  this  kind.  It  is  further  alleged  that  thereaf- 
ter the  defendants,  who  are  respondents  here,  entered  upon 
said  lode  so  located  by  the  appellants,  and  pretended  to 
initiate  some  claim  thereto;  that  thereafter,  on  or  about  the 
seventeenth  day  of  July,  J.  L.  Safford,  one  of  the  plaintiffs, 
went  upon  the  said  ground  with  a  man  whom  he  had  employed 
to  perform  the  discovery  work  thereon;  that  said  respond- 
ents met  Safford  and  his  employee  there  and  threatened 
them  with  great  bodily  harm  and  threatened  to  kill  Saf- 
ford; that  the  man  whom  Safford  had  employed  thereupon 
refused  to  remain  and  perform  the  discovery  work;  that 
afterward  the  appellants  employed  two  other  men  to  go  on 
the  Bunker  Chance  claim  and  go  to  work,  and  on  or  about 
July  26,  1906,  while  the  men  were  so  employed  upon  the 
ground,  the  respondents  did  forcibly  and  violently  attack 
and  assault  them  and  prevent  them  from  continuing  the  work. 

The  complaint  also  alleges  on  information  and  belief  that 
the  defendants  removed  the  location  notice  of  the  appellants, 
and  further,  on  information  and  belief,  that  it  was  the  in- 
tention of  the  respondents  to  prevent  the  appellants  from 
performing  the  location  work  required  by  law  within  the 
time  limited  by  law,  and  prayed  for  an  injunction  pending 
the  litigation. 

Idaho,  Vol.  13—18 
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The  affidavit  of  Mr.  Safford  contains  substantially  the  same 
allegations  as  are  stated  in  the  complaint,  but  states  with 
more  particularity  the  acts  that  occurred  on  the  ground. 

The  answer  of  the  respondents  denied  all  the  material  al- 
legations of  the  complaint  tad  the  allegations  contained  in 
said  Saflford's  affidavit.  The  joint  affidavit  of  the  respond- 
ents also  denied  the  allegations  of  the  complaint  and  the  al- 
legations of  the  affidavit  of  said  Safford. 

The  respondents  claim  said  ground  under  a  location  called 
the  ** Lucky  Stake,"  alleged  to  have  been  made  on  the  7th 
of  July,  1906,  a  little  over  a  month  after  the  alleged  loca- 
tion of  the  Bunker  Chance  by  the  appellants. 

With  the  answer  the  respondents  filed  a  cross-complaint, 
asking  that  the  title  to  said  ground  be  quieted  in  them. 
To  the  cross-complaint  an  answer  was  filed  by  the  appel- 
lants denying  the  material  allegations  thereof  and '  again 
praying  for  the  relief  prayed  for  in  the  original  complaint, 
and  denying  that  the  defendant  made  any  valid  location  of 
any  mining  claim  covering  the  Bunker  Chance  ground  on  said 
seventh  day  of  July,  or  at  any  other  time. 

After  hearing  the  matter,  the  court  dissolved  the  tempo- 
rary restraining  order  theretofore  issued  and  refused  and 
declined  to  grant  an  injunction  pending  the  litigation. 

The  counsel  for  appellants  assigned  two  errors:  The  first 
is  that  the  court  erred  in  refusing  to  grant  an  injunction 
pendente  lite  restraining  the  defendants  from  interfering 
with  or  injuring  the  plaintiffs  in  their  occupancy  of  said 
Bunker  Chance  mining  claim;  and,  second,  that  the  court 
erred  in  dissolving  the  temporary  restraining  order  granted 
on  the  28th  of  July. 

It  will  be  observed  from  the  foregoing  statements  that 
this  is  a  contest  over  the  right  to  the  possession  and  owner- 
ship of  certain  mining  ground.  The  appellants  allege  in 
their  complaint  that  they  located  the*  Bunker  Chance  daim 
on  June  4,  1906.  The  defendants  allege  that  they  located 
the  Lucky  Stake  claim  on  the  7th  of  July,  1906.  The  de- 
fendants deny  that  they  have  in  any  manner  driven  or  kept 
the  appellants  off  the  ground  included  within  the  Bunker 
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Chance  mining  claim.  They  deny  that  they  ever  threatened 
or  assaulted  the  employees  of  the  appellant  while  such  em- 
ployees were  attempting  to  perform  the  location  work  upon 
said  claim.  That  being  true,  to  restrain  the  respondents 
from  doing  those  acts  could  do  them  no  harm  whatever.  A 
temporary  restraining  order,  one  that  restrained  the  respond- 
ents or  their  agents  or  employees  from  in  any  manner  in- 
terfering with  the  plaintiffs  in  their  work  upon  said  min- 
ing claim,  could  do  them  no  harm,  and  would  permit  with 
safety  both  sides  to  protect  whatever  rights  they  had  until 
the  final  detempnation  of  this  case. 

It  has  been  the  practice  of  the  courts  in  mining  cases  to 
be  liberal  in  granting  injunctive  relief  in  mining  litigation, 
in  order  that  one  party  might  not  be  placed  in  a  worse  posi- 
tion during  the  litigation.  (See  Lindley's  Law  of  Mines, 
2d  ed.,  sec.  872.)  The  court  erred  in  not  granting  an  in- 
junction preserving  the  rights  of  the  parties  until  this  action 
was  finally  determined. 

The  injunction  to  be  granted  in  this  case  should  not  pre- 
vent either  party  from  doing  whatever  was  reasonably  neces- 
sary for  the  preservation  of  the  property  in  controversy. 
(See  saver  Peak  Mine  v.  Hancheit,  93  Fed.  76.)  The  pur- 
pose of  such  injunction  is  to  protect  the  rights  of  the  par- 
ties until  the  final  determination  of  the  case.  (See,  also, 
QHpin  V.  Sierra  Nev.  Cons.  M.  Co.,  2  Idaho,  696,  23  Pac. 
547,  1014;  Buskirk  v.  King,  72  Fed.  22,  18  C.  C.  A.  418; 
Hess  V.  Winder,  34  Cal.  270;  King  v.  Campbell,  85  Fed.  814.) 

The  court  erred  in  refusing  to  grant  an  injunction  pen- 
dente lite.  The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  grant  an  injunction  restraining  the  de- 
fendants, their  agents,  attorneys  or  employees,  from  in  any 
manner  interfering  with  the  plaintiffs  or  their  employees 
from  doing  whatever  work  they  may  see  fit  to  do  upon  said 
Bunker  Chance  mining  claim  during  the  pendency  of  this 
action. 

Costs  are  awarded  to  the  appellants. 

Ailshie,  C.  J.,  concurs. 
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(April  15,  1907.) 

JACOB  M.  HUBER  et  al.,  Respondents,  v.  MOTHER  AU- 
RELIA  OP  ST.  JOSEPH'S  HOSPITAL  et  al.,  Appel- 
lants. 

[89  Pae.  942.] 

Motion  tor  Gontinuangb — Absinob  or  Witness — ^Eyidbnoi  Ex- 
pected FROM  Witness — ^New  TsiaIt— Betusal  to  Intboducb 
FuBTHEB  Evidence. 

1.  When  on  motion  for  continuance  due  diligence  is  shown  on 
the  part  of  the  moving  party,  and  that  the  absence  of  the  witness 
is  the  result  of  unavoidable  accident,  but  it  appears  that  the  prin- 
cipal testimony  expected  from  the  witness  would  be  in  conflict 
with  the  testimony  of  the  witness  as  given  on  a  previous  trial 
of  the  same  case,  it  is  not  an  abuse  of  discretion  to  deny  a  eon- 
tinuance. 

2.  Where  a  ease  has  been  reversed  and  remanded  with  directions 
that  a  new  trial  be  granted,  ''or  if  either  party  does  not  care  to 
introduce  new  testimony,  the  court  may  make  findings  of  fact  and 
conclusions  of  law  and  enter  judgment  in  accordance  with  the 
views  herein  expressed,"  and  when  the  case  is  called  for  trial 
the  plaintiff  elects  to  submit  his  case  on  the  evidence  introduced 
by  him  on  the  previous  trial,  and  defendant  thereupon  moves  for 
a  nonsuit  and  declines  to  introduce  any  evidence,  and  the  court 

.makes  findings  on  the  evidence  taken  at  the  former  trial  and 
enters  judgment  accordingly,  such  judgment  will  not  be  disturbed 
on  appeal,  upon  the  contention  by  appellant  that  no  evidence  was 
introduced  and  no  new  trial  was  had. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Cause  came  on  for  new  trial  or  further  proceedings  on 
remittitur  from  supreme  court.  Judgment  was  entered  in 
favor  of  plaintiffs,  and  defendants  moved  for  a  new  trial, 
which  motion  was  denied.  Defendants  appealed  from  the 
judgment  and  order.    Affirmed. 
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Argument  for  Bespondents. 

Charles  L.  McDonald,  for  Appellants. 

As  will  be  seen  by  reference  to  the  former  decision  of  this 
court,  a  new  trial  was  granted.  Code  of  Civil  Procedure, 
section  3522,  defines  a  new  trial  as  ^'a  re-examination  of  an 
issue  of  fact  in  the  same  conrt  after  a  trial  and  decision  by 
a  jury  or  court  or  referee.''  We  take  this  to  mean  a  trial 
de  novo,  requiring  the  same  d^ree  of  proof  as  would  the 
original  proceeding. 

An  examination  of  the  record  here  will  show  that  no  trial 
was  had  whatsoever.  The  court,  over  the  objection  of  ap- 
pellants, entered  judgment  for  respondents  without  any  hear- 
ing whatsoever  on  the  merits  of  the  controversy,  or  the  tak- 
ing of  any  testimony  upon  which  a  decree  could  be  based. 

An  attempt  was  made  by  respondents  to  introduce  in  evi- 
dence the  record  of  the  former  trial;  but,  as  is  shown  by 
this  record,  no  identification  of  the  same  was  made  and  it 
is  not  in  evidence.  There  was  absolutely  no  evidence  before 
the  court  upon  which  it  could  base  its  findings,  conclusions 
or  decree. 

George  W.  Tannahill,  for  Respondents. 

The  respondents  have  filed  a  motion  to  dismiss  the  ap- 
peal, for  the  reason  that  the  judgment  is  entered  in  accord- 
ance with  the  directions  of  this  court,  and  these  directions 
were  observed  and  followed  to  the  letter.  Neither  party  de- 
sired to  introduce  further  evidence,  and,  after  giving  each  an 
opportunity  to  be  heard  and  introduce  their  evidence  if  they 
80  desired,  and  each  declined,  the  court  proceeded  to  carry 
out  the  mandate  of  this  court  in  accordance  with  the  views 
expressed  in  said  decision.  {Idaho  Comstock  Co.  v.  Lind- 
Strom,  9  Idaho,  785,  76  Pac.  762;  PhiUips  v.  Salmon  River 
Jtftn.  Co.,  9  Idaho,  775,  76  Pac.  1128.) 

If  the  absent  witness,  whose  evidence  appellants  claim  is 
80  material,  had  testified  as  set  forth  in  the  affidavit  for  con- 
tinuance, hia  former  evidence  would  have  impeached  him, 
and  the  court  did  not  abuse  its  discretion  in  denying  tlie 
motion  for  a  continuance. 
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AILSHIE,  C.  J. — This  case  has  been  here  once  before  on 
appeal  (Huber  v.  8t  Joseph's  Hospital,  11  Idaho,  631,  83 
Pac.  769),  and  after  considering  it  at  some  length,  it  was 
remanded  with  the  following  instructions:  "The  judgment 
is  reversed  and  a  new  trial  granted;  or  if  either  party  does 
not  care  to  introduce  new  testimony,  the  court  may  make 
findings  of  fact,  conclusions  of  law  and  enter  judgment  in 
accordance  with  the  views  herein  expressed." 

After  the  remittitur  was  received  in  the  trial  court,  the 
defendant  at  the  next  term  thereafter  moved  for  a  continu- 
ance on  the  grounds  of  the  absence  of  the  witness,  Isaac  J. 
Galbraith.  Galbraith  was  the  superintending  architect  who 
had  charge  of  the  hospital  and  other  buildings  at  the  time 
the  work  was  done  and  the  buildings  constructed.  The  af- 
fidavit which  was  made  by  the  attorney  for  the  defendant 
set  forth  that  the  witness  resided  in  Spokane,  Washington, 
and  that  he  had  agreed  to  attend  as  a  witness  at  the  trial 
of  the  case,  which  trial  had  been  set  for  April  25,  1906,  and 
that  on  April  20th,  the  witness'  wife  was  injured  in  a  street- 
car accident,  and  had  ever  since  been  in  a  hospital  in  Spokane, 
and  that  the  witness'  son  was  also  in  a  hospital,  where  a  limb 
had  been  amputated.  For  those  reasons  the  witness  was  un- 
able to  attend  the  trial  of  this  case  on  the  25th  of  April,  but 
that  if  the  case  could  be  continued  until  another  term  of 
court,  the  witness  could  be  produced  and  his  testimony  had 
in  open  court.- 

The  affidavit  then  sets  up  facts  that  the  defendant  ex-  • 
pected  to  prove  by  the  witness,  the  principal  of  which  are 
that  the  witness  would  testify  that  he  never  granted  any 
extensions  of  time  to  the  contractors;  that  he  never  waived 
the  requirement  of  the  contract  that  applications  for  exten- 
fldons  should  be  made  in  writing;  and  that  he  never  at  any 
time  refused  to  make  settlement  with  the  plalntifEs,  and  that 
the  plaintiffs  had  been  paid  for  all  extras,  and  that  the  de- 
fendant especially  wanted  this  witness,  in  order  to  be  able  to 
use  him  to  rebut  any  evidence  that  the  plaintiff  might  farther 
produce. 
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The  court  oyerruled  this  motion  and  immediately  after  the 
raling  by  the  court  on  this  application,  the  following  col- 
loquy took  place  between  the  court  and  respective  counsel : 

"The  Court  (after  motion  for  a  continuance  made  by  the 
defendants  had  been  overruled) :  Have  you  any  further  evi- 
dence to  offer  f 

"Mr.  McDonald:  I  desire  an  exception  to  the  ruling  of 
the  court  refusing  a  continuance  in  this  cause  and  ten  days' 
time  in  which  to  prepare,  file  and  serve  a  bill  of  exceptions. 

"The  Court:  Mr.  Tannahill  has  no  evidence  to  offer. 
What  do  you  sayt 

"Mr.  McDonald:  I  ask  for  a  nonsuit. 

"The  Court:  You  wUl  not  get  it. 

"Mr.  McDonald:  I  will  take  an  exception.  I  want  the 
record  to  show  I  stated  I  was  ready  for  trial. 

"The  Court:  It  shows  it.  I  have  asked  you  to  furnish 
me  any  evidence  you  have,  bring  it  in  here,  call  your  wit- 


"Mr.  McDonald:  Counsel  for  defendants  states  at  this  time 
that  he  is  attorney  for  the  defendants  and  as  the  plaintiffs 
have  made  no  affirmative  showing  whatever  he  asks  that  the 
cause  be  dismissed. 

"The  Court:  The  court  overrules  your  motion. 

"To  which  ruling  of  the  court  the  defendants  then  and 
there  severally  excepted,  which  exception  was  allowed. 

"The  Court:  You  had  better  offer  the  old  record  in  evi- 
dence. It  says  that  if  there  is  no  other  evidence  offered,  the 
court  will  enter  up  judgment.  I  suppose  that  it  is  already 
in  evidence,  but  to  have  the  record  complete — 

"Mr.  Tannahill:  Yes,  we  will  offer  it,  have  it  identified 
and  offered  in  evidence. 

"The  Court:  It  won't  hurt  anything  at  all. 

"Objected  to  as  incompetent,  immaterial  and  irrelevant, 
which  objection  was  overruled,  to  which  ruling  of  the  court 
the  defendants  then  and  there  severally  excepted,  which  ex- 
ception was  allowed." 

If  the  witness  Oalbraith  had  never  before  testified  in  this 
case,  and  in  the  court  in  which  the  case  was  then  pending. 
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we  are  satisfied  the  denial  of  the  motion  for  a  oontinuance 
would  have  been  an  abuse  of  discretion,  in  view  of  the  showing 
that  the  defendants  made  both  as  to  the  reasons  for  the  ab- 
sence of  the  witness  and  the  facts  stated  that  could  be  proven 
by  him.  This  witness,  however,  had  testified  upon  the  pre- 
vious trial  of  the  case,  and  the  judge  who  ruled  on  the  motion 
for  continuance  had  heard  the  witness  testify,  and  in  addi- 
tion thereto,  the  court  had  before  him  the  record  of  the  wit- 
ness' evidence.  From  the  record  it  is  apparent  that  the  wit- 
ness at  the  first  trial  had  admitted  to  granting  extensions 
at  different  times  and  haying  made  a  memorandum  thereof 
on  the  margin  of  the  book  kept  by  him  during  the  perform- 
ance of  this  contract.  He  also  testified  to  other  facts  some- 
what at  variance  with  what  defendants  claimed  could  be 
proven  by  the  witness,  if  present. 

It  is  not  an  abuse  of  discretion  to  deny  a  motion  for  a 
continuance  where  the  witness  has  previously  testified,  and 
the  evidence  that  it  is  claimed  he  would  give  upon  a  succeed- 
ing trial  would  be  in  conflict  with  his  previous  testimony. 

The  proceedings  had  when  this  case  was  tried  were  rather 
irregular  and  informal,  but  it  clearly  appears  that  the  defend- 
ants had  ample  opportunity  to  introduce  any  and  all  evi- 
dence they  desired  to  present,  and  they  had  a  right,  under 
the  previous  decision  of  this  court,  to  present  to  the  trial 
court  any  evidence  they  might  desire  to  produce.  They 
might  also  have  demanded  that  the  plaintiffs  produce  any  of 
their  witnesses  for  further  cross-examination.  It  was  unnec- 
essary, however,  for  the  plaintiffs  to  produce  the  witnesses 
and  re-examine  them  as  to  the  same  facts  they  had  presented 
by  them  on  the  former  trial. 

This  case  was  heard  before  the  same  judge  who  had  tried 
it  in  the  first  instance,  and  he  is  presumed,  as  a  matter  of 
law,  to  have  remembered  what  they  testified  to  on  the  previous 
trial,  and  if  he  did  not,  as  a  matter  of  fact,  so  remember,  he 
had  the  record  before  him.  The  plaintiff  offered  the  record 
in  evidence,  and  it  was  considered  admitted  by  the  court 

The  defendants  failed  to  avail  themselves  of  the  opportu- 
nity of  introducing  further  evidence.    If  the  defendants  in 
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good  faith  wished  to  introduce  further  evidence,  they  should 
have  done  so  when  this  case  was  called  for  trial.  In  view  of 
the  directions  given  to  the  trial  court  when  this  case  was  re- 
manded for  further  proceedings,  and  also  of  the  action  taken 
and  proceedings  had  when  the  case  was  again  called  for  trial, 
we  do  not  think  we  would  be  justified  in  reversing  the  judg- 
ment entered  on  the  second  hearing.  The  defendants  have 
had  ample  opportunity  to  submit  any  additional  facts  or 
proofs  they  had,  and  could  have  had  them  considered  and 
weighed  by  the  trial  court  had  they  availed  themselves  of 
that  opportunity. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered,  with 
eosis  in  favor  of  the  respondents. 

Sullivan,  J.,  concurs. 


(April  15,  1907.) 

WILLIAM  OLIVER,  Appellant,  v.  KOOTENAI  COUNTY 
et  aL,  Respondents. 

[90  Pac.  107.] 

Judgment — Order  After  Pinal  Judgment — Appeal  prom — Motion  to 
Dismiss  Appeal. 

1.  Beld,  that  the  order  appealed  from  is  an  order  made  after 
final  judgment,  and  not  a  judgment. 

2.  Where  judgment  of  dismissal  has  been  made  and  thereafter 
a  motion  is  made  to  set  aside  such  judgment,  and  is  heard  by 
the  court  and  overruled,  the  order  overruling  such  motion  is  an 
order  made  after  final  judgment,  and  is  an  appealable  order  under 
subdivision  3  of  section  4807,  Revised  Statutes. 

3.  When  an  order  has  been  made  for  a  judgment  and  the  clerk 
refuses  or  neglects  to  enter  it,  he  may  be  compelled  to  do  so  by 
writ  of  mandate. 

4.  An  appeal  from  an  order  made  after  final  judgment  must 
be  taken  within  sixty  days  after  the  same  is  heard  and  entered 
in  the  minutes  of  the  court  or  filed  with  the  clerk. 

(Syllabus  by  the  court.) 


Digitized  by  LjOOQIC 


282  Oliver  v.  Kootenai  County.  [13  Idaho, 

Argument  for  Bespondents. 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Kootenai  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Action  to  foreclose  a  mechanic's  lien.  Judgment  of  dis- 
missal. Motion  to  set  aside  judgment  overruled.  Motion  to 
dismiss  appeal  sustained. 

Samuel  R.  Stern,  for  Appellant. 

No  order  or  judgment  was  ever  entered  from  which  we 
could  have  appealed  until  the  order  of  October  31,  1905,  w|« 
signed  and  entered.  This  court  has,  in  the  very  decision 
cited  by  counsel,  held  that  where  the  transcript  contains  no 
fmal  judgment,  an  appeal  is  premature  and  cannot  be  taken, 
and  the  transcript  in  this  case  shows  that  no  order  was  ever 
entered,  and  therefore  no  judgment  was  ever  entered,  until 
October  31,  1905,  and  it  is  not  pretended  that  the  judgment 
in  question  was  not  a  final  determination  of  the  action. 

J.  J.  Quheen,  Attorney  General,  and  B.  R.  Whitla»  for 
Respondents. 

The  order  attempted  to  be  appealed  from,  as  shown  by  the 
order  set  out  in  the  record  and  not  by  the  notice  of  appeal, 
is  a  nonappealable  order,  and  therefore  the  appellant  has  no 
standing  in  this  court. 

**An  order  refusing  to  set  aside  an  order  vacating  a  judg- 
ment is  not  appealable."  (Hibhard  etc.  Co.  v.  DeLauty,  20 
Wash.  639,  56  Pac.  34;  National  Christian  Assn.  v.  Simpson, 
21  Wash.  16,  56  Pac.  844;  Doyle  v.  Republic  Life  Ins.  Co., 
125  Cal.  15,  57  Pac.  667 ;  Harper  v.  Hildreth,  99  Cal.  265, 
33  Pac.  1103 ;  MorreU  Hardware  Co.  v.  Princess  Gold  Min. 
Co.,  16  Colo.  App.  54,  63  Pac.  807.) 

''Paragraph  3,  section  4807  of  the  Revised  Statutes,  enu- 
merates the  orders  from  which  an  appeal  may  be  taken,  and 
that  other  orders  can  be  reviewed  only  on  an  appeal  from  a 
final  judgment."  (Mahoney  v.  Elliott,  8  Idaho,  356,  69  Pac. 
108.) 

This  same  position  was  held  by  this  court  in  the  case  of 
Ah  Kle  V.  McLean,  3  Idaho,  70,  26  Pac.  937.     {Durant  v.  Cm- 
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egys,  3  Idaho,  17,  26  Pac.  755;  Adams  v.  McPherson,  3  Idaho, 
177,  27  Pac.  577;  Hodgins  v.  Harris,  4  Idaho,  617,  43  Pac. 
72;  Thiessen  v.  Biggs,  5  Idaho,  21,  46  Pac.  829.) 

SULLIVAN,  J. — ^It  ifl  contended  by  counsel  for  appellant 
that  this  is  an  appeal  from  a  judgment  of  dismissal  of  the 
district  court  of  Kootenai  county  after  having  sustained  an 
amended  demurrer  to  the  complaint. 

The  notice  of  appeal  recites  that  the  appeal  is  taken  from 
a  *' judgment  made  and  entered  on  the  thirty-first  day  of  Oc- 
tober, 1905,  dismissing  this  action  as  to  the  defendant,  Koo- 
tenai county,  on  sustaining  the  demurrer  of  said  county  to 
the  complaint. " 

A  motion  was  made  to  dismiss  this  appeal  on  the  ground 
that  the  appeal  is  not  taken  from  an  api>ealable  order  or  judg- 
ment. It  appears  from  the  transcript  that  an  amended  de- 
murrer on  behalf  of  Kootenai  county  was  filed  to  the  com- 
plaint, which  demurrer  was  sustained  by  the  court,  and  the 
plaintiff  failed  to  plead  further,  and  the  cause  was  dismissed 
as  to  Kootenai  county.  Thereafter,  on  May  1,  1905,  counsel 
for  the  appellant  moved  the  court  for  an  order  setting  aside 
said  judgment  and  for  a  reargument  of  the  question  involved 
in  said  demurrer,  which  motion  was  based  upon  the  afiSdavit 
of  counsel  for  appellant  and  files  of  the  case.  Said  motion 
came  on  for  hearing  before  the  court,  and  the  court  having 
heard  argument  of  counsel  thereon,  took  the  matter  under 
advisement,  and  thereafter,  on  the  thirty-first  day  of  .October, 
1905,  made  the  following  order,  overruling  said  motion  to  set 
aside  said  judgment,  to  wit: 

''This  cause  having  heretofore  come  on  for  hearing  upon 
the  demurrer  of  the  defendant  Kootenai  county  to  the  plain- 
tiff's complaint  as  filed  herein,  and  the  court  having  sus- 
tained the  demurrer,  and  the  plaintiff  having  failed  to  fur- 
ther plead  within  the  time  allowed  by  the  order  of  the  court, 
and  the  said  cause  having  been  dismissed,  and  the  said  plain- 
tiff having  filed  herein  a  motion  to  set  aside  the  judgment 
of  dismissal,  and  the  said  motion  having  heretofore  come 
on  for  hearing  before  the  court  at  chambers,  and  the  court 
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having  heard  the  argument  of  counsel  thereon,  and  having 
at  that  time  taken  the  matter  under  advisement; 

^'Now,  Therefore,  at  this  time  the  court  being  well  and 
fully  advised  in  the  law  in  the  premises; 

*'It  is  hereby  ordered,  adjudged  and  decreed,  that  the  mo- 
tion of  plaintiff  herein  to  set  aside  the  judgment  heretofore 
entered  against  said  plaintiff  and  in  favor  of  the  defendant, 
the  County  of  Kootenai,  upon  the  defendant's  demurrer  to 
plaintiff's  complaint,  be,  and  the  same  is  hereby,  overruled 
and  the  said  action  dismissed  as  to  the  defendant,  the  County 
of  Kootenai. 

"Dated  this  31st  day  of  October,  1905." 

It  is  contended  by  counsel  for  appellant  that  said  order 
is  a  judgment,  and  this  appeal  is  taken  from  it,  while  it  is 
contended  by  counsel  for  respondent  that  said  order  is  not 
a  judgment,  but  simply  an  order  overruling  defendant's  mo- 
tion to  set  aside  a  former  judgment. 

It  is  conceded  by  respective  counsel  that  after  the  court 
had  sustained  said  demurrer  and  ordered  a  judgment  of  dis- 
missal, that  no  judgment  was  entered.  After  an  order  for  a 
judgment  has  been  made  by  the  court,  it  is  the  duty  of  the 
clerk  to  enter  the  judgment,  and,  under  the  provisions  of 
section  4807,  an  appeal  from  a  judgment  cannot  be  taken 
until  the  judgment  has  been  entered,  and  if  the  clerk  neg- 
lects to  enter  the  judgment  as  the  law  requires,  either  party 
who  desires  to  have  it  entered  can  compel  him  to  do  so  by  writ 
of  mandate.  (See  Havens  v.  Stewart,  7  Idaho,  298,  62  Pae. 
682.) 

It  would  appear  from  the  admissions  of  counsel  that  no 
judgment  had  ever  been  entered  in  this  case,  but  the  appel- 
lant in  his  motion  to  the  district  court  to  set  aside  the  judg- 
ment treated  the  matter  as  though  a  judgment  had  been  al- 
ready entered,  and  now  contends  that  the  order  above  quoted 
is  the  only  judgment  entered  in  this  case.  There  is  nothing 
in  that  contention,  for  if  the  judgment  of  dismissal  ordered 
to  be  entered  was  not  entered,  the  party  interested  should 
have  seen  to  it  that  it  was.  But  the  question  is  directly  pre- 
sented whether,  under  the  facts  of  this  case,  said  order  of 
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the  court  is  the  judgment  in  this  ease.  Appellant's  counsel 
concedes  by  his  motion  to  set  aside  a  former  judgment  that 
such  a  judgment  had  been  rendered.  It  is  recited  in  said  mo- 
tion as  follows:  "Comes  now  the  above-named  plaintiff  and 
moves  the  court  for  an  order  setting  aside  the  default  judg- 
ment granted  herein  on  the  sustaining  of  the  amended  de- 
murrer," etc. 

That  motion  was  heard  by  the  court  and  thereafter  the 
atwve-quoted  order  was  made  by  the  court.  The  court  recites 
in  that  order  the  fact  that  the  cause  came  on  for  hearing  on 
the  demurrer,  and  that  the  demurrer  was  sustained  and  plain- 
tiff failed  to  plead  further,  and  the  said  cause  was  dismissed, 
and  that  the  plaintiff  filed  herein  a. motion  to  set  aside  said 
judgment  of  dismissal,  and  that  such  motion  was  overruled. 

While  the  last  sentence  of  said  order  states  that  the  action 
is  dismissed  as  to  the  defendant,  Kootenai  county,  that  state- 
ment was  not  necessary,  as  the  record  clearly  shows  that  the 
judgment  theretofore  rendered  had  not  been  set  aside,  but 
that  the  object  and  purpose  of  said  motion  was  to  procure  an 
order  setting  aside  said  judgment,  which  the  court  declined 
to  make. 

As  said  order  was  entered  on  the  thirty-first  day  of  October, 
1905,  and  this  appeal  was  not  taken  until  the  twelfth  day  of 
October,  1906,  the  appeal  was  not  taken  in  time  and  must  be 
dismissed.  Said  order  refusing  to  set  aside  said  judgment 
was  a  special  order  made  after  final  judgment,  and  under  the 
provisions  of  subdivision  3  of  section  4807,  Revised  Statutes, 
an  appeal  from  a  special  order  made  after  final  judgment 
must  be  taken  within  sixty  days  after  such  order  is  made  and 
entered  on  the  minutes  of  the  court  or  filed  with  the  clerk. 

Said  order  is  an  appealable  order,  and  appeal  therefrom 
must  be  taken  within  sixty  days,  as  above  stated,  in  order  to 
give  this  court  jurisdiction  to  pass  upon  the  same.  This  ap- 
peal must  be  dismissed,  and  it  is  so  ordered,  with  costs  in 
favor  of  the  respondent. 

Ailshie,  C.  J.,  concurs. 
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(May  31,  1907.) 
ON   PETITION   FOB   REHEARING. 

PER  CURIAM.— The  appellant  has  filed  a  petition  for  a 
rehearing  in  this  case  and  complains  of  the  former  decision 
of  the  court,  and  contends  that  it  was  the  duty  of  the  respond- 
ent to  show  that  a  judgment  had  been  made  and  entered  in- 
stead of  appellant's  duty  to  show  the  contrary.  Under  or- 
dinary circumstances  that  position  would  be  correct,  but  in 
the  case  at  bar  the  appellant  made  his  motion  in  the  lower 
court,  based  upon  the  theory  of  a  formal  and  final  judgment 
haying  been  entered,  and  recognized  the  same  in  his  motion, 
and  has  done  so  throughout  the  proceeding  so  far  as  the  rec- 
ord is  concerned.  The  same  is  true  with  reference  to  the 
action  and  orders  of  the  trial  court.  In  this  condition  of  the 
record,  and  in  view  of  the  further  fact  that  error  is  never 
presumed,  and  that  it  is  the  duty  of  the  appellant  to  point 
out  error,  we  would  not  be  authorized  to  consider  the  order 
from  which  this  appeal  has  been  taken  as  the  final  judgment 
in  the  case.  We  cannot  view  or  consider  this  order  as  any- 
thing other  than  an  order  made  after  final  judgment.  The 
petition  does  not  present  any  new  point  or  phase  of  the  case 
that  would  either  require  or  justify  a  rehearing.  A  rehearing 
is  therefore  denied. 
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(April  17,  1907.) 

GEACB  M.  CAMPBELL,  Respondent,  v.  A.  G.  KERNS, 

Appellant. 

[70  Pne.  108.] 

SCPABATI  PbOPIRTT  OF  WlFB— OOMMUNITT  PBOPKBTT— ISSUl  MaD«  BY 

THX  Pleadings— Motion  to  Maki  Husband  ▲  Pabtt— Oountib- 
GLAiK  Against  Husband. 

1.  Where  an  aetion  ib  brougM  by  a  married  woman  in  her  own 
name  to  recover  a  judgment  on  promissory  notes,  and  a  decree 
foredosing  a  mortgage  given  to  secure  said  notes,  and  the  answer 
of  the  defendant  avers  that  the  real  estate  covered  by  the  mort- 
gage is  community  property,  and  sets  up  an  offset  or  counterclaim 
against  the  husband  and  asks  to  have  him  made  a  party  plaintiff, 
it  was  error  for  the  court  to  deny  such  motion. 

2.  The  court  having  denied  the  motion  to  make  the  husband 
a  party  plaintiff,  it  was  not  obligatory  upon  the  defendant  to  try 
the  issues  as  to  whether  said  property  was  community  property 
and  as  to  the  indebtedness  of  the  husband  to  the  defendant. 

8.  The  court  having  refused  to  have  A.  B.  Campbell  brought 
in  as  plaintiff,  the  defendant  would  not  have  been  entitled  to  have 
his  demand  against  the  husband  set  off  against  the  judgment  ren- 
dered in  favor  of  the  plaintiff,  as  he  had  no  demand  whatever 
against  Mrs.  Campbell,  the  plaintiff,  and  any  evidence  upon  that 
issue,  would  have  been  wholly  irrelevant  and  immaterial 
(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis* 
trict  for  Shoshone  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Action  to  foreclose  a  mortgage  on  real  estate.  Motion  to 
have  A.  B.  Campbell  brought  in  as  plaintiff  denied  by  the 
court  and  judgment  entered  foreclosing  the  mortgage.  Judg- 
ment  reversed. 

Walter  A.  Jones,  for  Appellant. 

Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  (Idaho  Rev.  Stats.,  sec.  4090.) 

The  property  was  acquired  by  purchase  by  Mr.  Campbell 
after  the  marriage,  and  was  community  property.  (Idaho 
Rev.  Stats.,  sec.  2497.) 
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When  a  married  woman  is  a  party  to  an  action,  her  husband 
must  be  joined  with  her,  except  when  the  action  concerns 
her  separate  property,  etc.    (Idaho  Rev.  Stats.,  sec.  4093.) 

The  property  became  community  property  of  the  marriage 
by  operation  of  law,  and  its  character  was  never  changed 
by  any  instrument  in  writing  or  otherwise.  (Idaho  Rev. 
Stats.,  sec.  6007;  Ballinger  on  Community  Property,  sees. 
159,  165;  Lake  v.  Bender,  18  Nev.  361,  4  Pac.  711,  7  Pac. 
74;  Davis  v.  Green,  122  Cal.  364,  55  Pac.  9;  Dimmick  v. 
Dimmick,  95  Cal.  323,  30  Pac.  547.) 

The  action  concerned  community  property  of  which  the 
husband  had  the  management  and  control,  and  was  there- 
fore the  real  party  in  interest.  The  motion  to  make  A.  B. 
Campbell  a  party  should  have  been  sustained. 

C.  W.  Beale,  for  Respondent. 

In  the  absence  of  any  other  testimony,  the  court  might 
presume  the  lots  to  be  a  part  of  the  community.  But  this 
presumption  is  overcome  and  met  by  the  uncontradicted 
proofs  set  forth  in  the  record.  Mr.  Kerns  rented  the  prem- 
ises from  Mrs.  Campbell,  recognized  her  as  the  6ole  owner, 
paid  her  the  rent  three  years  before  he  purchased  from  her. 
He  took  from  her  a  deed  in  which  he  recognized  her  as  the 
sole  owner.  He  executed  and  delivered  to  her  the  notes  and 
mortgage  without  any  pretense  that  Mr.  Campbell  had  any 
interest  in  the  same.  He  paid  Mrs.  Campbell  the  first  note 
and  the  interest  on  the  other  seven  in  April,  1903.  Mra 
Campbell  testified  that  the  lots,  the  notes  and  the  mortgage 
were  always  her  separate  property. 

Mr.  Campbell  testified  that  the  property  was  originally 
given  to  Mrs.  Campbell  by  himself,  and  at  the  time  of  the 
purchase  became  her  property,  and  that  the  notes  and  mort^ 
gage  were  a  part  of  the  separate  property  of  Mrs.  Campbell, 
in  which  he  never  had  any  interest ;  that  the  property  was  not 
deeded  to  Mrs.  Campbell  to  cover  up  any  of  his  debts;  that 
he  had  never  had  any  debts  from  the  time  of  the  purchase  of 
said  property  up  to  the  present  time  which  he  could  not  paj; 
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that  at  the  time  Mr.  Campbell's  name  was  put  into  the  town- 
site  deed  by  mistake,  Mrs.  Campbell  owned  the  property. 

The  appellant  herein  is  estopped  from  going  back  of  his 
contracts  made  with  Mrs.  Campbell.  When  he  secured  the 
possession  of  her  property,  and  made  and  executed  to  her  the 
notes  and  the  mortgage,  the  transaction  was  closed  so  far  as 
he  was  concerned,  other  than  the  discharge  upon  his  part  of 
the  legal  obligation  and  duty  to  pay  the  indebtedness  evi- 
denced by  his  notes.  (KarUan  v.  Hanson,  10  Idaho,  361,  78 
Pac.  1080.) 

The  husband,  when  free  from  debts  and  liabilities,  may 
make  a  gift  to  his  wife  of  either  real  or  personal  property 
which  at  the  time  was  the  common  property  of  the  husband 
and  wife,  and  the  same  will  become  her  separate  property, 
and  will  not  be  liable  for  debts  by  him  afterward  contracted. 
(Peck  V.  Brummagim,  31  Cal.  441,  89  Am,  Dec.  195 ;  Higgins 
V.  Higgins,  46  Cal.  260  j  Jackson  v.  Torrence,  83  Cal.  521,  23 
Pac.  695,  697.) 

SULLIVAN,  J. — This  action  was  brought  to  foreclose  a 
mortgage  given  to  secure  the  payment  of  eight  promissory 
notes  for  $500  each,  on  lots  20,  22  and  24,  in  block  6  of  Wal- 
lace, Idaho.  It  is  alleged  that  seven  of  said  promissory  notes 
with  interest  have  not  been  paid,  and  prays  for  a  judgment 
and  decree  for  the  foreclosure  of  the  mortgage  and  the  sale 
of  said  premises.  The  defendant  answered  admitting  the  ex- 
ecution and  nonpayment  of  said  seven  notes,  but  denied  any 
indebtedness  to  the  plaintiff,  Mrs.  Grace  M.  Campbell,  and 
alleges  that  the  notes  were  delivered  to  A.  B.  Campbell,  the 
husband  of  plaintiff,  and  that  the  notes  and  mortgage  were 
made,  executed  and  delivered  in  the  name  of  Grace  M.  Camp- 
bell at  the  request  and  for  the  use  and  benefit  of  said  A.  B.« 
Campbell,  and  that  A.  B.  Campbell  is  the  real  party  in  in- 
terest as  plaintiff,  and  denies  that  Grace  M.  Campbell  is  now 
the  owner  or  holder  of  said  notes  and  mortgage,  or  that  she 
has  ever  been. 

As  a  separate  defense,  it  is  alleged  that  the  said  notes  and 
mortgage  were  given  by  defendant  to  A.  B.  Campbell  in  part 
Idaho,  YoL  13—19 
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payment  for  said  lots,  which  were  sold  and  delivered  to  de- 
fendant by  said  A.  B.  Campbell  and  wife;  that  the  prem- 
ises were  community  property  of  said  A.  B.  Campbell  and 
Qrace  M.  Campbell,  and  that  the  action  does  not  affect  the 
separate  property  of  Grace  M.  Campbell,  and  that  said  A  B. 
Campbell  is  a  necessary  and  proper  party  to  the  action  and 
the  real  party  in  interest;  and  by  way  of  counterclaim,  the 
defendant  alleged  that  A.  B.  Campbell  and  Grace  M.  Camp- 
bell are  husband  and  wife,  and  the  action  concerns  their 
community  property;  that  on  August  7,  1903,  said  A.  B. 
Campbell  was  justly  indebted  to  the  defendant  in  the  sum 
of  $1,500  for  legal  services  rendered  and  performed  by  the 
defendant  for  said  Campbell  between  September  23,  1899, 
and  August  7,  1903,  and  that  no  part  has  ever  been  paid, 
and  that  the  action  could  not  be  fully  and  fairly  tried  with- 
out the  presence  in  court  of  said  A.  B.  Campbell. 

The  answer  prayed  that  A.  B.  Campbell  be  made  a  party, 
and  for  judgment  against  him  for  $1,500,  and  that  that 
amount  be  set  off  against  the  amount  found  to  be  due  on  the 
said  promissory  notes. 

The  complaint  was  filed  April  14,  1904,  and  the  answer  on 
June  19,  1905.  The  case  was  tried  by  the  court  without  a 
jury,  and  judgment  and  decree  of  foreclosure  were  entered 
against  the  defendant,  from  which  judgment  this  appeal  is 
taken. 

Four  errors  are  assigned  as  follows:  1.  The  court  erred 
in  denying  defendant's  motion  for  a  continuance;  2.  In  de- 
nying defendant's  motion  to  make  A.  B.  Campbell  a  party; 
3.  In  rendering  judgment  for  the  plaintiff;  4.  In  striking 
from  defendant's  proposed  bill  of  exceptions  the  specifica- 
tions of  particulars  in  which  the  evidence  is  insufficient  to 
*  sustain  the  decision. 

It  appears  from  the  record  that  the  appellant  made  a  mo- 
tion for  a  continuance  of  the  case  to  the  next  term  of  the 
court.  It  is  contended  by  counsel  for  appellant  that  the 
cause  was  called  for  trial  during  the  temporary  absence  of  the 
attorney  for  the  defendant,  without  having  been  previously 
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set  for  trial,  and  without  notice  or  knowledge  to  the  defend- 
ant or  his  counsel. 

There  is  some  controversy  as  to  just  what  occurred  in  re- 
gard to  the  setting  and  trial  of  this  case.  It  seems  that  the 
case  was  called  for  thai  on  Saturday,  July  1,  1905,  at  2 
o'clock  P.  M.,  and  the  court  inquired  of  the  attorneys 
whether  they  were  ready  to  go  to  trial.  The  attorney  for 
the  plaintiff  signified  that  he  was,  and  the  court  thereupon 
stated  that  the  case  had  been  set  for  several  days.  The  de- 
fendant thereupon  inquired  whether  the  record  showed  that 
the  case  had  been  set,  and  the  clerk  replied  that  the  cases 
were  set  to  follow  each  other  on  the  calendar.  The  court 
thereupon  stated  as  follows:  ''The  court  announced  on  Mon- 
day and  again  on  Wednesday  that  this  case  would  be  tried 
at  this  term." 

It  seems  that  the  attorney  for  the  defendant  was  not  pres- 
ent, and  was  in  Boise  City  attending  the  United  States  dis- 
trict court  there,  and  the  defendant  thereupon  requested  time 
to  be  given  him  to  find  whether  his  attorney  had  returned 
home,  which  was  done.  He  thereafter  reported  to  the  court 
that  his  attorney  had  not  returned,  and  stated  that  he  would 
file  an  affidavit  for  a  continuance  of  the  case  until  he  did 
return.  The  court  thereupon  announced  that  this  was  the 
last  case  on  the  calendar,  and  the  court  expected  to  adjourn 
that  day.  Thereupon  the  defendant  stated  that  he  was  will* 
ing  to  try  the  case  at  chambers,  and  the  attorney  for  the 
plaintiff  would  not  consent.  The  court  thereupon  announced 
that  if  the  defendant  and  counsel  for  the  plaintiff  could  not 
stipulate  to  try  the  case  at  chambers  without  any  reserva- 
tion, the  court  would  have  to  act,  and  stated  that  he  would 
give  the  defendant  until  3  o'clock  that  day  to  make  a  show- 
ing, and  the  court  took  a  recess.  After  the  convening  of  the 
court,  the  defendant  filed  his  affidavit  for  a  continuance  and 
submitted  the  same  to  the  court.  The  court  thereupon  in- 
quired of  the  clerk  whether  there  was  not  some  record  show- 
ing that  this  case  was  set  for  trial.  The  clerk  replied  as  fol- 
lows: **None  of  the  equity  cases  were  set;  that  is,  it  is  not 
a  part  of  the  record.    All  of  the  other  cases  were  set  to  fol- 
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low  each  other  as  they  appear  on  the  calendar."  The  court 
then  stated:  **The  court  announced  on  last  Monday  and  also 
on  Wednesday  that  these  cases  would  be  for  trial  and  men- 
tioned this  one  in  particular,"  and  the  judge  stated  that  he 
remembered  that  the  defendant  was  in  court.  The  defend- 
ant thereupon  replied  that  he  was  in  court  when  this  case 
was  spoken  of,  and  mentioned  at  that  time  that  the  prelimi- 
nary motion  ought  to  be  disposed  of  before  the  case  was 
called  for  trial;  whereupon  the  attorney  for  the  plaintiff 
stated  that  there  was  nothing  to  dispose  of — ^that  there  is  a 
complaint  here  and  an  answer  and  a  counterclaim,  and  that 
there  was  no  motion  to  be  determined.  The  court  thereupon 
inquired  of  the  defendant  whether  he  could  not  secure  an- 
other attorney.  The  defendant  replied  that  his  attorney  was 
absent  and  his  office  locked  up,  and  he  could  not  get  at  the 
papers,  and  after  some  further  colloquy  between  the  court, 
defendant,  and  plaintiff's  attorney,  the  latter  refused  to  try 
the  case  at  chambers.  The  court  thereupon  announced  that 
the  case  would  be  set  for  10  o'clock  the  following  Monday 
morning  and  that  if  defendant's  counsel  was  not  present,  be 
would  have  to  take  the  consequences;  that  it  would  be  tried 
at  that  time,  and  thereupon  set  the  case  for  Monday  at  10 
o'clock,  July  3d.     This  occurred  on  Saturday,  July  1st. 

On  July  3d,  the  case  was  called  and  the  court  inquired 
whether  the  parties  were  ready  to  proceed.  Counsel  for 
plaintiff  signified  that  he  was,  and  the  defendant  replied 
that  his  counsel  had  not  returned,  and  that  he  had  filed  a 
motion  for  a  continuance  until  the  attorney  could  be  pres- 
ent, and  the  motion  and  affidavit  were  read  by  the  defend- 
ant. The  court  thereupon  inquired  whether  there  was  an- 
other action  pending  to  recover  this  counterclaim  of  $1,500. 
and  the  attorney  for  the  plaintiff  responded  that  there  was 
another  action  involving  the  same  fees  against  Campbell, 
Linn  and  Anderson.  The  court  thereupon  denied  the  motion 
for  a  continuance  and  proceeded  with  the  trial.  The  de- 
fendant thereupon  presented  a  motion  to  make  A.  B.  Camp- 
bell a  party  plaintiff  of  this  action.  Counsel  for  the  plain- 
tiff objected  upon  the  ground  that  the  motion  was   pre- 
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maturely  made ;  that  some  proof  must  be  offered  under  their 
pleadings,  showing  that  Mr.  Campbell  is  a  party  in  inter- 
est.   The  court  thereupon  denied  the  motion  at  that  time. 

Witnesses  were  called  in  behalf  of  the  plaintiff  and  sworn 
and  testified  in  regard  to  the  matter.  Certain  papers  and 
documents  were  introduced  in  evidence.  After  the  plaintiff 
had  introduced  oral  and  documentary  evidence,  she  rested, 
whereupon  defendant  offered  in  evidence  certain  documentary 
and  oral  evidence.  He  introduced  in  evidence  a  deed  from 
J.  L.  Dunn  et  al.,  trustees  of  the  town  of  Wallace,  to  A.  B. 
Campbell,  for  said  lots  20,  22  and  24  in  block  6,  and  other 
property  in  the  town  of  Wallace,  dated  July  26,  1892.  The 
recorder  of  said  county  was  examined  orally,  and  stated  that 
he  had  examined  the  records  of  Shoshone  county  up  to  that 
date  to  ascertain  if  A.  B.  Campbell  had  sold  or  conveyed 
those  lots  to  Mrs.  Campbell,  and  stated  that  there  was  no 
record  of  any  such  transfer.  On  cross-examination,  coun- 
sel for  the  plaintiff  requested  the  auditor  to  send  for  Deed 
Records  W,  U  and  X  of  said  county,  and  stated  that  he  ex- 
pected to  prove  that  this  title  was  originally  taken  in  Mrs. 
Campbell;  that  it  was  through  mistake  that  it  was  conveyed 
to  A  B.  Campbell  by  the  town  trustees ;  that  it  was  not  his 
property  and  never  was  his  property.  Thereupon  the  de- 
fendant renewed  his  motion  to  make  A.  B.  Campbell  a  party 
plaintiff  in  the  case,  for  the  reason  that  he  was  the  real 
party  in  interest,  and  the  court  thereupon  stated  that  he 
was  not  satisfied  on  that  point,  and  the  court  further  stated 
that  he  was  pretty  well  satisfied  that  Campbell  was  not  a 
party  in  interest.  After  putting  in  some  further  evidence, 
the  defendant  renewed  his  motion  to  make  A.  B.  Campbell 
a  party  plaintiff  in  the  suit  on  the  ground  that  he  was  the 
real  party  in  interest,  that  he  was  the  real  plaintiff,  and  that 
the  property  in  question  was  acquired  after  the  marriage  and 
was  community  property.  The  court  thereupon  denied  the 
motion.  After  some  further  evidence  was  introduced,  the 
case  was  taken  under  advisement  and  judgment  and  decree 
were  entered  in  favor  of  the  plaintiff  and  against  the  de- 
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fendant,  decreeing  the  foreclosure  of  the  mortgage  and  the 
sale  of  the  property  to  satisfy  the  judgment. 

The  first  error  assigned  is  the  action  of  the  court  in  deny- 
ing defendant's  motion  for  a  continuance.  'As  that  ques- 
tion is  largely  in  the  legal  discretion  of  the  court,  we  can- 
not say  from  the  facts  as  they  appear  in  the  record  that  the 
court  erred  in  denying  said  motion. 

The  next  assignment  is  the  action  of  the  court  in  deny- 
ing defendant's  motion  to  make  A.  B.  Campbell  a  party 
.plaintiff.  The  averments  of  the  answer  are  amply  sufficient 
to  show  the  necessity  of  making  A.  B.  Campbell  a  party 
plaintiff.  It  appears  from  the  testimony  of  A.  B.  Campbell 
and  his  wife  that  the  lots  in  question  were  conveyed  to  the 
plaintiff,  Mrs.  Grace  M.  Campbell,  on  the  nineteenth  day  of 
May,  1890,  by  the  Wallace  Townsite  Company  of  Shoshone 
county,  a  corporation  organized  under  the  laws  of  Idaho  Ter- 
ritory. It  is  a  part  of  the  legal  history  of  the  state  that  said 
townsite  company  never  had  any  title  to  lots  it  conveyed 
to  Mrs.  Campbell;  that  at  the  time  it  conveyed  said  lots  to 
her  the  title  thereof  was  in  the  United  States,  and  was  there- 
after conveyed  by  the  United  States  to  the  trustees  of  the 
town  of  Wallace  and  by  them  conveyed  to  A.  B.  Campbell 
Mr.  Campbell  testified  that  he  originally  bought  said  lots 
for  his  wife  and  gave  them  to  her.  Thereafter  said  townsite 
was  entered  for  the  benefit  of  the  inhabitants  of  said  town, 
and  a  United  States  patent  therefor  issued  to  the  trustees 
on  June  11,  1892,  and  on  July  26,  1892,  the  trustees  con- 
veyed said  lots  to  A.  B.  Campbell,  and  on  April  24,  1902, 
Mrs.  Grace  M.  Campbell  and  A.  B.  Campbell,  her  husband, 
conveyed  them  to  the  defendant.  Thus,  it  will  be  observed 
that  the  title  to  said  lots  stood  in  the  name  of  A.  .B.  Camp- 
bell from  July  26,  1892,  to  April  24,  1902,  a  period  of  nearly 
ten  years. 

Upon  that  state  of  facts,  the  defendant  renewed  his  motion 
to  have  A.  B.  Campbell  made  a  party  plaintiff,  contending 
that  the  property  was  community  property,  and  that  the 
claim  he  had  against  A.  B.  Campbell  was  a  setoff  against 
whatever  was  due  on  said  notes.    The  court  denied  the  ap- 
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plication,  and  it  is  contended  by  counsel  for  respondent  that 
the  evidence  clearly  shows  that  the  property  belonged  to 
Mrs.  Grace  M.  Campbell  and  was  not  community  property. 
While  the  deed  of  the  trustees  of  the  city  of  Wallace  con- 
veying the  same  to  A.  B.  Campbell  would  indicate  that  the 
property  belonged  to  him,  he  and  his  wife  both  testified  that 
it  did  not — ^that  it  belonged  to  his  wife,  and  that  the  tak- 
ing of  the  said  deed  in  the  name  of  A.  B.  Campbell  was 
simply  a  mistake.  But  that  evidence  is  wholly  inunaterial 
tinder  the  ruling  of  the  court.  The  court  refused  to  have 
A.  B.  Campbell  brought  in  as  a  party  plaintiff.  That  be- 
ing so,  the  court  shut  out  of  consideration  the  allegation 
of  the  answer  that  said  property  was  community  property, 
and  evidence  on  that  issue  was  in  no  wise  pertinent  to  the 
issues  made  by  the  pleadings.  The  court  having  declined 
to  make  A.  B.  Campbell  a  party  plaintiff,  it  was  useless,  in- 
competent, irrelevant  and  immaterial  for  the  defendant  to 
offer  any  evidence  of  the  fact  that  said  property  was  com- 
munity property.  It  nowhere  appears  in  the  record  that 
the  defendant  introduced  all  of  his  evidence  on  that  issue, 
and  it  was  not  necessary  or  proper  for  him  to  do  so  after 
the  court  had  refused  to  make  A.  B.  Campbell  a  party  plain- 
tiff. 

It  was  not  the  correct  practice  to  require  a  defendant,  who 
has  averred  in  his  answer  sufficient  to  show  that  the  action 
cannot  be  fully  determined  without  bringing  in  other  parties 
plaintiff,  to  try  the  case  before  his  motion  to  make  other  par- 
ties plaintiff  is  granted  by  the  cqurt;  for  if  that  was  re- 
quired, it  would  necessitate  a  retrial  of  the  case  after  other 
parties  were  brought  in.  When  the  court  denied  the  mo- 
tion of  the  defendant  to  make  A.  B.  Campbell  a  party  plain- 
tiff, it  did  not  become  incumbent  upon  the  defendant  to  in- 
troduce his  evidence  upon  the  issue  tendered  in  his  answer 
or  cross-complaint  showing  that  A.  B.  Campbell  was  the  real 
party  in  interest,  nor  was  it  necessary  that  he  prove  his 
counterclaim  against  A.  B.  Campbell  after  the  court  had  re- 
fased  to  have  him  brought  in  as  a  plaintiff.  The  defendant 
made  no  counterclaim  against  Mrs.  Campbell,  and  had  he 
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proved  one,  it  would  have  availed  him  nothing — ^it  would 
not  have  been  a  proper  offset  against  her,  as  said  counter- 
claim is  against  A.  B.  Campbell. 

The  court  erred  in  refusing  to  bring  in  A.  B.  Campbell 

as  a  party  plaintiff.    The  judgment  must  be  reversed  and  a 

.new  trial  granted,  and  the  case  remanded  with  instructions 

to  grant  said  motion  to  have  A.  B.  Campbell  brought  in  as 

a  party  plaintiff. 

Costs  are  awarded  to  the  appellant 

Ailshie,  C.  J.,  concurs. 


(May  31,  1907.) 
ON   PETrriON    FOB   BEHEARINO. 

PER  CURIAM. — ^Respondent  insists  that  the  judgment  of 
the  lower  court  should  have  been  affirmed  in  this  case  for 
the  reason  that  the  counterclaim  set  up  by  appellant  fails  to 
state  facts  sufficient  to  constitute  a  defense,  offset  or  coun- 
terclaim to  plaintiff's  cause  of  action.  Counsel  insists  that 
the  defendant  only  pleaded  legal  conclusions  and  not  facts 
sufficient  to  constitute  a  cause  of  action  or  defense.*  The 
defendant  alleged  that  on  the  seventh  day  of  August,  1903, 

A.  B.  Campbell  was  indebted  to  him  in  the  sum  of  $1,500, 
and  thereupon  recites  the  cause  of  indebtedness,  namely,  legal 
services  rendered  between  specified  dates  in  a  certain  action 
in  the  district  court  in  and  for  Shoshone  county,  wherein  A. 

B.  Campbell  was  a  party  litigant.  He  then  alleges  that  no 
part  of  that  sum  has  ever  been  paid,  and  that  Campbell  is 
still  indebted  to  defendant  in  the  sum  of  $1,500,  together 
with  interest  thereon  from  August  7,  1903. 

The  test  of  the  sufficiency  of  the  pleading  in  the  case  at 
bar  is  not  whether  it  would  have  withstood  a  demurrer  filed 
on  the  part  of  Campbell  after  his  appearance,  but  is:  would 
it  have  sustained  a  default  judgment  against  Campbell  t  We 
think  there  is  no  doubt  but  that  the  pleading  is  sufficient 
to  support  a  default  judgment  against  Campbell  had  an 
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order  been  duly  and  regularly  made  and  served,  bringing 
him  into  the  case.  After  Ms  appearance,  he  may  demur  to 
the  crofis-complaint  and  counterclaim  or  waive  his  right  to 
demur.  In  the  event  he  demurs*  the  trial  court  will  be  called 
upon  to  determine  the  sufficiency  of  this  pleading  in  the  light 
of  whatever  objection  may  be  urged  against  it  by  the  de- 
murrer. No  possible  objection,  however,  that  Campbell  might 
urge  against  the  sufficiency  of  the  complaint  can  be  antici- 
pated at  this  time  by  the  plaintiff,  who  is  objecting  to  having 
Campbell  brought  in. 

Complaint  has  also  been  made  in  the  petition  for  rehear- 
ing that  our  decision  in  this  case  rests  on  technical  grounds. 
The  decision  is  scarcely  open  to  that  contention.  The  in- 
terests of  justice  between  the  parties  demand  that  the  de- 
fendant be  given  an  opportunity  to  litigate  the  issue  he  pre- 
sents and  submit  his  evidence  thereon.  We  express  no  opin- 
ion whatever  on  the  outcome  of  the  issue  between  the  par- 
ties upon  the  proofs.  The  defendant  Kerns  has  never  yet 
had  an  opportunity  to  present  his  evidence  in  support  of  the 
contention  that  Campbell  is  indebted  to  him,  and  that  the 
mortgage  indebtedness  sued  on  belongs  to  the  community 
property  of  A.  B.  Campbell  and  the  plaintiff.  If  defendant 
should  eventually  be  unsuccessful  in  establishing  the  facts 
necessary  to  entitle  him  to  recover,  he  will  be  the  loser,  and 
have  to  pay  the  expenses  and  bear  the  burden  of  the  liti- 
gation. If,  on  the  other  hand,  he  is  correct  in  his  conten- 
tion, then  he  should  not  be  subjected  to  such  burden,  nor 
should  he  be  deprived  of  the  opportunity  of  presenting  his 
proofs. 

We  have  examined  the  cases  of  Swanholm  v,  Beeser,  3 
Idaho,  476,  31  Pac.  804,  and  White  v.  Johnson,  10  Idaho, 
438,  79  Pac.  455,  cited  by  petitioner  and  do  not  think  the 
principles  there  announced  apply  to  the  facts  of  the  case  at 
bar.  No  sufficient  reasons  appear  why  a  rehearing  should 
be  granted  and  the  petition  is  therefore  denied. 
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(April  18,  1907.) 

PARKS  BROS.  &  COMPANY,  Appellants,  v.  NEZ  PERCE 

COUNTY',  Respondent 

[89  Pae.  949.] 

Interstate  Commerce — Original  Package — Termination  of  Inter- 
state Transportation — Taxing  Power  of  the  State — ^When 
Imported  Qoods  mat  be  Taxed. 

1.  Where  goods  were  ordered  bj  citizens  of  Idaho  from  whole- 
sale merchants  in  San  Francisco,  and  the  goods  were  packed,  boxed 
and  shipped  from  San  Francisco  and  consigned  to  the  shippers 
at  Ho,  Idaho,  and  received  bj  them  at  their  destination  and  re- 
moved from  the  depot  or  warehouse,  and  the  boxes  or  cases  were 
opened  by  them,  and  the  separate  packages  or  parcels  were  removed 
from  the  boxes  or  cases  in  which  they  were  shipped,  the  goods 
have  in  such  case  ceased  to  be  the  subject  of  interstate  transporta- 
tion, and  are  subject  to  taxation  under  the  revenue  laws  of  this 
state. 

2.  Where  goods  have  been  shipped  by  the  manufacturers  or  mer- 
chants from  one  state,  and  consigned  to  the  shippers  in  another 
state,  and  -are  thereafter  received  by  the  shippers  at  the  point 
of  destination,  and  the  boxes  or  cases  in  which  the  shipment  was 
made  are  opened  and  the  smaller  and  separate  packages  contained 
therein  are  removed  therefrom,  the  goods  are  no  longer  imports, 
but  thereupon  become  a  part  and  parcel  of  the  general  body  of 
the  property  of  the  state  in  which  they  are  found  and  are  subjeei 
to  the  taxing  power  thereof. 

3.  Under  the  facts  of  this  case,  the  "original  package''  was 
the  box  or  case  in  which  the  goods  were  packed  and  shipped  into 
this  state,  and  when  the  box  or  case  was  opened  for  the  sale  and 
delivery  of  the  separate  packages  and  parcels  contained  therein, 
and  they  were  removed  therefrom,  the  separate  and  individual  par- 
cels contained  lost  their  distinctive  character  of  imports  or  articles 
of  interstate  transportation,  and  become  a  part  and  parcel  of  the 
taxable  property  of  this  state. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  for  Nez  Perce  County.  Hon.  Edgar  C.  Steele, 
Judge. 

From  a  judgment  made  and  entered  by  the  district  court 
adjudging  certain  personal  property  to  be  the  subject  of 
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taxation  under  the  revenue  laws  of  this  state,  the  plaintiff 
appealed.    Judgment  affirmed. 

Anderson  &  Nickerson  (Van  W.  Hasbrouck,  of  Counsel), 
for  Appellants. 

In  making  internal  police  and  revenue  regulations  a  state 
cannot  impose  taxes  upon  property  imported  into  the  state 
from  abroad,  or  from  another  state,  and  not  yet  become 
part  of  the  common  mass  of  property  therein,  and  no  regu- 
lations can  be  made  directly  affecting  interstate  commerce. 
{O'NeiU  v.  Vermont,  144  U.  S.  323,  36  L.  ed.  450,  12  Sup. 
Ct.  Eep.  693;  Ascher  v.  Texas,  128  U.  S.  129,  32  L.  ed.  368, 
9  Sup.  Ct.  Rep.  1.) 

Interstate  commerce  cannot  be  taxed  at  all  by  a  state  even 
though  the  same  amount  of  tax  should  be  laid  as  on  do- 
mestic commerce.  {Bobbins  v.  Taxing  Dist.  of  Columbia,  120 
U.  S.  489,  30  L.  ed.  694,  7  Sup.  Ct.  Rep.  592;  CaldweU  v. 
North  Carolina,  187  U.  S.  622,  47  L.  ed.  336,  23  Sup.  Ct. 
Eep.  229;  Village  of  Cerro  Oordo  v,  Rawlins,  135  111.  36,  25 
N.  E.  1006 ;  Emmons  v.  City  of  Lewiston,  132  111.  380,  22  Am. 
St  Rep.  540,  24  N.  E.  58,  8  L.  R.  A.  328;  Walling  v.  Michi- 
goat,  116  U.  S.  446,  29  L.  ed.  691,  6  Sup.  Ct.  Rep.  454; 
Welton  V.  Missouri,  91  U.  S.  275,  23  L.  ed.  347;  Ward  v. 
Maryland,  12  Wall.  418,  20  L.  ed.  449;  Guy  v.  Baltimore, 
100  U.  S.  434,  25  L.  ed.  743;  Webber  v.  Virginia,  103  U.  S. 
344,  26  L.  ed.  565;  Brown  v,  Houston,  114  U.  S.  623,  29  L. 
ed.  257,  5  Sup.  Ct  Rep.  1091;  Marshalltown  v.  Blum,  58 
Iowa,  184,  43  Am.  Rep.  116,  12  N.  W.  266;  State  v.  Fur- 
bush,  72  Me.  494;  Tugm^n  v.  'Chicago,  78  111.  405.) 

B.  S.  Crow,  for  Respondent. 

Even  **  goods  imported  from  other  countries  may  be  taxed 
by  the  state  with  other  property  when  they  have  passed  from 
the  importer's  hands,  or  have  become  a  part  of  the  general 
property  of  the  state  by  the  breaking  up  of  the  original  pack- 
ages."    (1  Cooley  on  Taxation,  p.  150,  and  cases  cited.) 

The  original  packages  in  the  present  case  were  the  bundles 
as  shipped  by  Parks  Bros,  from  San  Francisco  consigned  to 
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themselves  in  Culdesac.  They  were  not  the  packages  con- 
tained within  these  bundles. 

the  term  *' original  package"  was  and  is  the  package  of 
the  importer  as  it  existed  at  the  time  of  its  transportation 
from  one  state  to  another.  The  whole  subject  has  relation 
to  commerce  and  to  interstate  commerce,  and  to  nothing  else; 
hence  the  word  must  mean  the  package  as  transported  by 
the  importer  himself,  or  by  his  agent,  either  a  common  car- 
rier or  a  private  carrier  for  the  purposes  of  commerce. 
{State  V.  Winters,  44  Kan.  723,  25  Pac.  236,  10  L.  R.  A.  616; 
Keith  V,  State,  91  Ala.  2,  8  South.  353,  10  L.  R.  A,  430; 
Commonwealth  v,  Schollenberger,  156  Pa.  St.  201,  36  Am. 
St.  Rep.  32,  27  Atl.  30,  22  L.  R.  A.  155 ;  McGregor  v.  Cone, 
104  Iowa,  465,  65  Am.  St.  Rep.  522,  73  N.  W.  1041,  39  L. 
R.  A.  484;  Haley  v.  State,  42  Neb.  556,  47  Am.  St.  Rep. 
718,  60  N.  W.  962;  In  re  Harmon,  43  Fed.  372.) 

The  box,  case  or  bale  in  which  the  separate  parcels  or 
bundles  were  placed  by  the  foreign  seller,  manufacturer,  or 
packer  is  to  be  regarded  as  the  original  package;  and  when 
it  reaches  its  destination  for  trade  or  sale  and  is  opened 
for  the  purpose  of  using  or  exposing  to  sale  the  separate  par- 
cels or  bundles,  the  goods  lose  their  distinctive  character 
as  imports,  and  each  parcel  or  bundle  becomes  a  part  of  the 
general  mass  of  property  in  the  state  and  subject  to  local 
taxation.  (May  v.  New  Orleans,  178  U.  S.  496,  44  L.  ed- 
1165,  20  Sup.  Ct.  Rep.  976,  51  La.  Ann.  1064,  25  South.  959.) 

AILSHIE,  C.  J. — The  appellants  are  wholeside  merchants, 
doing  business  in  the  city  of  San  Francisco  and  receiving 
orders  through  their  agents  and  by  mail  for  teas,  coffee, 
spices,  etc.,  which  they  ship  to  their  own  address  and  there 
receive  the  goods  and  distribute  them  to  the  purchasers  and 
collect  the  purchase  price  therefor.  The  facts  and  history 
of  this  transaction  are  fully  set  forth  in  the  findings  made 
by  the  trial  court,  which  are  as  follows: 

**The  court  finds  as  a  matter  of  fact  that  the  property 
assessed  to  Parks  Brothers  &  Co.  of  San  Francisco,  Cal., 
was  consigned  to  Parks  Bros.  &  Co.,  in  Nez  Perce  County, 
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was  received  by  Parks  Bros.  &  Co.,  said  plaintiff,  in  said 
Nez  Perce  County,  and  was  in  said  county  opened  by  Parks 
Brothers  &  Co.  in  Nez  Perce  County,  the  contents  of  the 
ori^nal  packages  being  separated  and  distributed  to  different 
parties  in  said  Nez  Perce  County;  that  while  said  property 
was  in  the  care,  control  and  custody  of  said  Parks  Brothers 
&  Co.,  in  Nez  Perce  County,  it  was  assessed  by  the  assessor 
of  said  county. 

''The  court  also  finds  that  Parks  Bros.  &  Co.  are  and  were 
on  the  12th  day  of  August,  1905,  wholesale  grocers  residing 
at  and  doing  business  in  the  City  of  San  Francisco,  State  of 
California,  and  that  they  sold  their  goods  through  an  agent 
who  showed  the  purchasers  samples  and  took  orders  for  the 
goods,  which  orders  were  sent  to  plaintiff's  house  in  the  city 
of  San  Francisco,  and  there  filled  according  to  said  orders; 
that  the  said  goods  were  shipped  to  Ilo  in  Nez  Perce  County, 
consigned  to  the  plaintiffs,  and  there  received  by  their  agent 
and  delivered  to  the  purchasers ;  that  no  goods  were  shipped 
except  those  which  had  previously  been  ordered,  and  that  no 
other  goods  were  sold  at  the  place  of  delivery  than  those  which 
had  previously  been  ordered,  and  that  the  said  goods  were 
consigned  to  Parks  Bros.  &  Co.  for  the  only  purpose  of  ex- 
amination by  the  purchasers  and  collection  by  plaintiff  of  the 
amount  to  be  paid;  that  the  goods  consisted  of  teas,  coffees 
and  spices,  and  the  small  packages  were  shipped  together  in 
a  large  box,  as  the  packages  for  each  individual  being  done 
up  separately,  and  the  large  boxes  containing  small  packages 
were  broken  at  Ilo,  the  place  of  destination,  and  the  contents 
delivered  to  purchasers  in  accordance  with  the  orders  previ- 
ously given  and  filled  in  San  Francisco ;  that  the  said  property 
was  assessed  while  in  the  care,  control  and  custody  of  Parks 
Bros.  &  Co.  in  Nez  Perce  County  at  Ilo,  the  place  of  destina- 
tion on  the  12th  day  of  August,  1905,  by  the  assessor  of  Nez 
Perce  County." 

This  litigation  grows  out  of  the  fact  that  after  the  re- 
ceipt of  the  goods  at  Ilo,  in  this  state,  and  while  the  plain- 
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tiffs  were  delivering  the  goods  to  the  purchasers,  the  tax 
collector  of  Nez  Perce  county  assessed  the  property  to  ap- 
pellants and  demanded  payment  of  the  taxes  under  the  reve- 
nue laws  of  this  state. 

There  is  no  question  as  to  the  regularity  of  the  assessment, 
provided  the  property  had  become  a  part  of  the  taxable 
property  of  this  state  and  was  not  protected  by  the  commerce 
clause  of  the  constitution  of  the  United  States  and  the  act 
of  Congress  regulating  interstate  commerce.  The  appel- 
lants, Parks  Bros|.,  place  their  sole  reliance  on  the  contention 
that  the  taxation  of  these  goods  was  a  violation  of  sections 
8  and  10  of  article  1  of  the  constitution  of  the  United  States 
and  the  acts  of  Congress  regulating  commerce  between  states. 
The  trial  court,  after  making  findings  of  fact,  as  hereinbe- 
fore set  out,  concluded  as  a  matter  of  law  that  the  property 
in  question  was  subject  to  taxation  within  this  state,  and  was 
properly  assessed  against  the  plaintiffs. 

Considerable  argument  has  been  made  upon  the  question 
as  to  where  and  when  the  sale  of  these  goods  took  place, 
whether  in  California  or  Idaho.  As  we  view  the  case,  how- 
ever, that  question  is  of  but  slight  importance.  It  is  not 
out  of  place,  though,  to  observe  that  the  title  to  the  prop- 
erty clearly  rested  in  the  vendors.  They  were  still  in  pos- 
session and  would  retain  the  title  until  the  purchase  price 
was  received  by  them.  While  there  undoubtedly  existed  a 
contract  between  the  plaintiffs  and  purchasers  looking  to  the 
sale  of  this  property,  the  transaction  had  not  yet  been  closed, 
and  the  sale  had  not  yet  been  consummated. 

In  State  v.  O'Neil,  58  Vt.  140,  56  Am.  Rep.  557,  2  Atl. 
586,  the  question  arose  as  to  where  a  sale  of  certain  liquors 
had  taken  place,  whether  in  the  state  of  New  York  or  Ver- 
mont. O'Neil  had  received  orders  by  mail  from  various  cus- 
tomers in  Rutland,  Vermont,  and  he  filled  these  orders  by 
shipping  jugs  of  liquor  by  C.  0.  D.  express  to  the  various 
purchasers  in  Vermont,  with  instructions  to  the  express  com- 
pany to  deliver  the  goods  if  the  purchasers  accepted  and  paid 
for  them ;  if  not,  to  hold  the  goods  and  notify  the  consignor. 
In  considering  this  question,  the  supreme  court  of  Vermont 
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said:  "The  goods  were  intrusted  to  the  carrier  to  transport 
to  the  place  of  destination  named,  there  to  present  them  for 
acceptance  to  the  consignee,  and  if  he  accepted  them  and 
paid  the  accompanying  invoice  and  the  transportation  charges, 
to  deliver  them  to  him;  otherwise,  to  notify  the  consignor 
and  hold  them  subject  to  his  order.  It  is  difficult  to  see 
how  a  seller  could  more  positively  and  unequivocaUy  express 
his  intention  not  to  relinquish  his  right  of  property  or  pos- 
session in  goods  until  payment  of  the  purchase  price  than 
by  this  method  of  shipment.  We  do  not  think  the  case  is 
distinguishable  in  principle  from  that  of  a  vendor  who  sends 
his  clerk  or  agent  to  deliver  the  goods,  or  forwards  them  to, 
or  makes  them  deliverable  upon  the  order  of  his  agent, 
with  instructions  not  to  deliver  them  except  on  payment  of 
the  price,  or  performance  of  some  other  specified  condition 
precedent  by  the  vendee.  The  vendors  made  the  express 
company  their  agent  in  the  matter  of  the  delivery  of  the 
goods,  with  instructions  not  to  part  with  the  possession  of 
them  except  upon  prior  or  contemporaneous  receipt  of  the 
price.  The  contract  of  sale,  therefore,  remaining  inchoate 
or  executory  while  the  goods  were  in  transit,  or  in  the  hands 
of  the  express  company,  and  could  only  become  executed  and 
complete  by  their  delivery  to  the  consignee.  There  was  a 
completed  executory  contract  of  sale  in  New  York;  but  the 
completed  sale  was,  or  was  to  be,  in  this  state." 

That  case  was  taken  to  the  supreme  court  of  the  United 
States  on  a  writ  of  error  (United  States  v.  Sanges,  144  U. 
S.  322,  36  L.  ed.  450,  12  Sup.  Ct  Rep.  609),  and  the  writ  was 
dismissed  by  the  supreme  court  upon  the  ground  that  no 
federal  question  was  involved. 

But  to  our  minds,  the  decisive  question  to  be  determined 
in  the  case  at  bar  is:  had  the  property  shipped  from  San 
Francisco  ceased  to  be  property  in  transit  and  become  a  part 
of  the  mass  and  bulk  of  the  property  of  this  state?  If  it 
had,  then  it  was  subject  to  taxation  under  the  revenue  laws 
of  this  state.  In  view  of  the  facts  as  found  by  the  trial 
court,  it  occurs  to  us  that  the  property  was  no  longer  the 
subject  of  interstate  transportation.    It  had  passed  from  the 
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hands  of  the  carrier  back  to  the  hands  of  the  owners,  the 
Paries  Bros.  It  was  no  longer  in  the  ''original  package"  in 
which  it  was  shipped,  but,  on  the  contrary,  those  packages 
had  been  broken  and  separated,  and  the  distribution  was  in 
process  when  the  officer  levied  this  tax  assessment  on  the  prop- 
erty. 

It  appears  that  the  vendors  would  put  up  the  whole  or- 
der of  one  purchaser  in  a  separate  package,  which  might  be 
small  or  large,  and  mark  it  with  the  name  of  the  purchaser, 
and  then  when  all  the  packages  were  done  up  that  were  to 
be  sent  to  one  shipping  point,  they  would  pack  a  large  num- 
ber of  the  smaller  packages  in  one  box  or  case  for  ship- 
ment. The  question  has  arisen  in  this  case  as  to  which  should 
be  considered  the  "original  package" — the  smaller  package 
intended  and  designed  for  the  individual  purchaser,  or  the 
entire  box  as  the  same  was  shipped  from  San  Francisco  to 
Ilo,  Idaho.  We  think  this  question  has  been  fully  answered 
by  the  highest  court  in  the  land  vested  with  jurisdiction  to 
determine  that  question,  and  such  determination  has  been 
adverse  to  the  contention  made  by  the  appellants.  A  very 
interesting  and  instructive  case  on  the  subject  is  that  of 
May  V.  City  of  New  Orleans,  51  La.  Ann.  1064,  25  South. 
959.  In  stating  the  question  under  consideration  in  that  case, 
Mr.  Justice  Blanchard  said:  **The  question,  then,  which  the 
case  really  presents  is:  what  is  the  'original  package')  Is 
it  the  package  in  which  the  goods  are  put  up  for  the  con- 
venience by  the  foreign  manufacturer,  or  is  it  the  case,  the 
box,  the  covering  in  which  the  goods  so  put  up  by  the  manu- 
facturer are  packed  for  shipment?  Is  the  manufacturer's 
package  the  original  package,  in  the  legal  interpretation,  or 
must  that  be  held  to  be  the  original  package  which  is  de- 
livered to  the  carrier  for  transportation  to  the  desired  des- 
tination? If  the  package  put  up  by  the  manufacturer  be 
the  original  package,  then  plaintiffs'  objection  to  the  assess- 
ment complained  of  is  well  taken.  If  the  case  or  box  in 
which  the  goods  are  placed  for  shipment  be  the  original 
package,  then  their  case  falls."  After  reviewing  and  con- 
sidering a  number  of  authorities  dealing  with  the  subject  of 
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"original  packages,"  the  learned  justice  says:  "Other  au- 
thorities of  the  same  tenor  might  be  cited,  but  these  suffice 
to  support  the  contention  of  the  defendant  that  the  'original 
package/  in  this  case,  must  be  held  to  be  that  in  which  the 
goods  were  shipped  to  and  received  by  the  plaintiffs,  and 
not  the  smaller  packages  put  up  by  the  manufacturer,  and 
packed  within  the  case  delivered  to  the  carrier." 

This  case  was  taken  on  writ  of  error  to  the  supreme  court 
of  the  United  States  {May  v.  City  of  New  Orleans,  178  U. 
S.  496,  44  L.  ed.  1165,  20  Sup.  Ct.  Rep.  976),  and  after 
considering  and  approving  the  views  announced  by  the 
Louisiana  court,  the  supreme  court  said:  "In  our  judgment, 
the  'original  package'  in  the  present  case  was  the  box  or 
case  in  which  the  goods  imported  were  shipped,  and  when 
the  box  or  case  was  opened  for  the  sale  or  delivery  of  the 
separate  parcels  contained  in  it,  each  parcel  of  the  goods 
lost  its  distinctive  character  as  an  import  and  became  prop- 
erty subject  to  taxation  by  the  state  as  other  like  property 
situated  within  its  limits.  The  tax  here  in  question  was  not 
in  any  sense  a  tax  on  imports,  nor  a  tax  for  the  privilege 
of  bringing  the  things  imported  into  the  state.  It  was  not 
a  tax  on  the  plaintiffs'  goods  because  they  were  imported 
from  another  country,  but  because  at  the  time  of  the  assess- 
ment they  were  in  the  market  for  sale  in  separate  parcels, 
and  therefore  subject  to  be  taxed  as  like  property,  in  the 
same  condition,  that  had  its  origin  in  this  country." 

It  follows  from  what  has  been  said  in  May  v.  The  City  of 
New  Orleans  and  other  cases  to  the  same  effect,  that  the 
original  package  in  the  case  at  bar  consists  of  the  box  or 
case  as  it  was  shipped  from  California  to  Idaho.  After  that 
box  or  case  was  received  by  the  owners  at  its  destination,  and 
opened  and  the  smaller  packages  removed  therefrom,  it 
ceased  to  be  an  article  of  interstate  conmierce,  and  was  sub- 
ject to  the  taxing  power  of  the  state  where  found.  The 
facts  and  circumstances  of  this  case  make  it  quite  different 
from  a  case  where  the  goods  were  shipped  C.  0.  D.  and  were 
delivered  by  the  carrier  to  the  purchaser  at  the  depot  or 
Idaho,  Vol.  13—20 
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warehouse,  and  the  purchase  price  then  and  there  received  by 
the  carrier  for  and  on  behalf  of  the  vendor. 

Appellants  have  cited  and  relied  on  Norfolk  &  Western  By. 
Co.  V.  Sims,  191  U.  S.  441,  48  L.  ed.  254,  24  Sup.  Ct.  Rep. 
151.  That  was  a  case  where  Sears,  Roebuck  &  Co.,  of  Chi- 
cago, had  sold  a  sewing-machine  to  a  purchaser  in  North 
Carolina  on  written  mail  order  from  the  purchaser.  The 
machine  was  shipped  from  Chicago  C.  0.  D.,  and  upon  the 
receipt  thereof  at  its  destination  in  North  Carolina,  the  pur- 
chaser paid  the  purchase  price  to  the  agent,  and  before  the 
purchaser  had  received  the  machine,  the  sheriflF  notified  the 
agent  that  the  vendors  would  have  to  pay  a  license  before 
delivering  the  machine,  and  on  their  refusal  to  do  so,  he 
seized  the  property.  The  supreme  court  of  North  Carolina 
sustained  the  action  of  the  sheriff  and  held  that  the  license 
tax  was  properly  collectible.  (Broom  v.  Broom,  130  N.  C. 
561,  41  S.  E.  673.)  On  writ  of  error  to  the  supreme  court 
of  the  United  States,  the  judgment  of  the  supreme  court  of 
North  Carolina  was  reversed,  the  court  holding  that  the  ac- 
tion of  the  North  Carolina  authorities  amounted  to  levying 
a  tax  on  interstate  commerce.  This  latter  decision  seems  to 
have  rested  on  the  principle  announced  in  the  case  of  Leisy 
V.  Hardin,  135  U.  S.  100,  34  L.  ed.  128,  10  Sup.  Ct.  Rep. 
681,  wherein  the  court  said:  "It  is  only  after  the  importa- 
tion is  complete  and  the  property  imported  is  mingled  with 
and  becomes  a  part  of  the  general  property  of  the  state 
by  the  importer  that  the  state  regulations  can  act  upon  it." 

In  Be  Kinyon,  9  Idaho,  642,  75  Pac.  268,  this  court  had 
under  consideration  the  question  of  the  taxing  power  of  the 
state  where  it  affects  interstate  commerce,  and  reviewed  most 
of  the  authorities  cited  in  the  case  at  bar.  In  that  case  this 
court  said:  "It  should  be  observed,  however,  that  a  distinc- 
tion has  been  made  where  the  goods  or  property  at  the  time 
of  the  sale  are  within  the  state  and  under  the  control  and 
care  of  the  agent  or  solicitor.  In  such  cases,  it  is  said  that 
both  the  property  and  the  business  or  occupation  are  within 
the  jurisdiction  of  the  state,  and  therefore  subject  to  its  regu- 
lation and  control,  and  that  any  transaction  with  reference 
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thereto  does  not  look  to  interstate  commerce  for  the  carrying 
out  and  execution  of  the  same." 

In  support  of  that  statement,  we  cited  the  case  of  Emert 
V.  State  of  Missouri,  156  U.  S.  296,  39  L.  ed.  430,  15  Sup. 
Ct.  Rep.  367. 

We  conclude  in  the  case  under  consideration  that  the  prop- 
erty had  ceased  to  be  the  subject  of  interstate  commerce, 
and  was  no  longer  in  the  "original  packages,"  but  had  be- 
come a  part  and  parcel  of  the  general  body  of  the  property 
of  this  state,  and  was  subject  to  the  taxing  power  thereof, 
and  that  the  tax  was  properly  assessed  thereon. 

The  judgment  of  the  trial  court  is  affirmed,  with  costs 
in  favor  of  respondent. 

Sullivan,  J.,  concurs. 


(April  18,  1907.) 

STATE,  Eespondent,  v.  LEE  PHINNET,  Appellant 

[89  Pac.  634.] 

CtoHiNAL   Law— MuRDiB   Perpetrated   by   Means    ov   Poison— 0»- 

RNSES    INCLXTDED    IN    CHAEQE    OF    MURDER — MANSLAUGHTER — PROV- 
INCE OF  Jury  to  Find  Qrads  of  Offense. 

1.  Under  an  information  charging  murder  as  having  been  per- 
petrated bj  means  of  poison,  it  is  in  the  province  of  the  jury  to  find 
the  degree  or  grade  of  the  offense  of  which  the  defendant  is  guilty, 
and  under  the  provisions  of  sections  7925  and  7926,  Eevised  Stat- 
utes, the  court  cannot  deprive  the  jury  of  such  right  by  a  peremp- 
tory instruction  to  the  effect  that  the  defendant,  if  guilty  at  all, 
IS  guilty  of  murder  in  the  first  degree. 

2.  Before  a  jury  can  find  a  defendant  guilty  of  murder  "per- 
petrated by  means  of  poison,  or  by  any  other  means  whatever, 
they  must  first  find  that  there  has  been  an  ''unlawful  killing  with 
malice  aforethought.''  The  mere  fact  that  a  killing  has  been  ac- 
complished by  means  of  poison  does  not  of  itself  establish  ''malice 
aforethought'' 
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3.  Every  murder  necessarilj  includes  the  offense  of  murder  in 
the  first  and  second  degree  and  manslaughter,  and  in  all  eases 
of  murder  the  degree  of  criminality  must  be  left  to  the  juiy  to 
be  found  by  them  as  a  matter  of  fact.  In  a  trial  for  murder,  the 
statute  (Revised  Statutes,  sections  7925  and  7926),  leaves  the 
question  of  the  degree  of  the  offense  to  be  settled  by  the  verdict 
of  the  jury,  and  the  fact  that  the  offense  is  charged  to  have  been 
committed  by  the  administration  of  poison,  under  section  6562, 
Bevised  Statutes,  does  not  deprive  the  jury  of  the  right  or  relieve 
them  of  the  duty  of  finding  the  degree  of  the  offense. 

4.  The  fact  that  the  jury  finds  the  defendant  guilty  of  a  lower 
degree  of  offense  than  that  established  by  the  evidence  is  not  a 
ground  or  cause  for  reversal  on  appeal  from  a  judgment  of  con- 
viction. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District. Court  of  the  Second  Judicial 
District  for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Defendant  was  informed  against  by  the  prosecuting  attor- 
ney, charged  with  the  crime  of  murder  in  the  first  degree, 
committed  by  the  administration  of  poison.  Defendant  was 
convicted  of  the  crime  of  manslaughter  and  appealed  from 
the  judgment  and  an  order  denying  his  motion  for  a  new 
trial    Affirmed. 

Clay  McNamee,  for  Appellant. 

Section  6562,  Revised  Statutes,  dividing  the  crime  of  mur- 
der into  two  degrees,  has  been  repeatedly  construed  by  the 
supreme  court  of  California. 

"Where  the  case  comes  within  either  of  these  classes,  the 
test  question,  *Is  the  killing  willful,  deliberate  and  premedi- 
tated T  is  answered  by  the  statute  itself,  and  the  jury  have 
no  option  but  to  find  the  prisoner  guilty  of  the  first  degree." 
{People  V.  Nickol,  34  Cal.  211;  People  v.  Mooney,  2  Idaho, 
24,  2  Pac.  876;  People  v.  Sanchez,  24  Cal.  17,  29.) 

The  information  by  its  allegations  expressly  charges  mur- 
der by  the  administration  of  poison  to  the  deceased.  The 
statute  declares  in  express  terms  that  such  a  homicide  ia 
murder  in  the  first  degree.    The  satire  evidence  in  the  case 
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shows  that  the  crime  was  either  murder  in  the  first  degree, 
or  that  no  crime  was  committed. 

It  is  error  to  instruct  the  jury  as  to  murder  in  the  second 
degree,  when,  under  the  facts  shown  by  the  evidence,  if 
defendant  committed  the  homicide  at  all,  he  is  guilty  of  mur- 
der in  the  first  degree,  and  no  other  grade  of  homicide. 
{Dresback  v.  State,  38  Ohio  St.  365;  Pliemling  v.  State,  46 
Wis.  616,  523,  1  N.  W.  278;  State  v.  Alexander,  66  Mo.  148; 
State  v.  Tidbott,  73  Mo.  347;  State  v.  Kilgore,  70  Mo.  547; 
State  V.  Stoeckli,  71  Mo.  559;  State  v.  Evans,  1  Marv.  (Del.) 
477,  41  Atl.  136;  State  v.  Rose,  129  N.  C.  575,  40  S.  E.  83; 
State  V.  Greenleaf,  71  N.  H.  606,  54  Atl.  38,  44;  State  v. 
Bertoch,  112  Iowa,  195,  83  N.  W.  967;  State  v.  Bums,  124 
Iowa,  207,  99  N.  W.  721 ;  People  v.  HaU,  48  Mich.  482,  42  Am. 
Rep.  477,  12  N.  W.  665;  Washington  v.  State,  36  Ga.  222; 
Thornton  V.  CommonweaWA,  24  Gratt.  (Va.)  657;  Washington 
V.  State,  1  Tex.  App.  647 ;  Shaffner  v.  Commonwealth,  72  Pa. 
St.  60,  13  Am.  Rep.  649;  People  v.  Byrnes,  30  Cal.  206.) 

Defendants,  tried  for  murder  in  the  first  degree,  are  preju- 
diced by  instructions  to  the  jury  inducing  them  to  convict 
far  murder  in  the  second  degree,  and  are  entitled  to  a  new 
trial,  where  the  case  is  not  one  for  instructions  on  the  law 
concerning  murder  in  the  second  degree.  (State  v.  Mahly, 
68  Mo.  315;  State  v.  Talhott,  73  Mo.  347;  Dresback  v.  State, 
38  Ohio  St.  365;  Shaffner  v.  Commonwealth,  72  Pa.  St.  60, 
13  Am.  Rep.  649.) 

The  same  is  true  relative  to  the  giving  of  an  instruction 
as  to  manslaughter.  (Dresback  v.  State,  38  Ohio  St.  365; 
State  V.  Wagner,  78  Mo.  644,  47  Am.  Rep.  133;  State  v.  Kil- 
gore, 70  Mo.  547;  State  v.  Alexander,  66  Mo.  148;  PliemUng 
V.  State,  46  Wis.  516-523,  1  N.  W.  278.) 

J.  J.  Guheen,  Attorney  General,  B.  S.  Crow,  Prosecuting 
Attorney,  for  Nez  Perce  County,  and  Edwin  Snow,  for  the 
State. 

No  harm  has  been  done  to  appellant,  since  the  verdict  of 
the  jury  was  for  a  lower  grade  of  offense  than  murder  in  the 
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second  degree.  {State  v.  Alcorn,  7  Idaho,  612,  97  Am.  St 
Rep.  252,  64  Pac.  1014.) 

On  an  indictment  for  murder  no  injury  is  done  defendant 
by  an  instruction  to  the  jury  as  to  the  crime  of  murder, 
*  which  instruction  may  be  erroneous,  if,  on  the  trial,  the  jury 
find  a  verdict  of  manslaughter.  {People  v.  Swift,  66  Cal. 
348,  5  Pac.  505;  People  v,  Gordon,  88  Cal.  422,  26  Pac.  502; 
People  V.  O'Neill,  67  Cal.  378,  7  Pac.  790;  People  v.  Baling, 
83  Cal.  380,  23  Pac.  421;  Foskey  v.  State,  119  Ga.  72,  45 
S.  E.  967;  State  v.  Riddle,  179  Mo.  287,  78  S.  W.  606;  Down- 
ing V,  State,  11  Wyo.  86,  70  Pac.  833,  73  Pac.  758.) 

In  all  cases  of  homicide  the  jury  may  properly  return  a  ver- 
dict of  murder  in  the  second  degree  or  of  manslaughter. 
(State  V.  Schieler,  4  Idaho,  120,  37  Pac.  272;  State  v.  Hardy, 
4  Idaho,  478,  42  Pac.  507;  People  v.  Dunn,  1  Idaho,  77; 
People  V,  Walter,  1  Idaho,  386 ;  People  v.  lams,  57  Cal.  115 ; 
State  V.  Lindsay,  19  Nev.  47,  3  Am.  St.  Rep.  776,  5  Pac.  822 ; 
State  V,  Dowd,  19  Conn.  388;  2  Wharton  on  Criminal  Law, 
6th  ed.,  1112;  State  v.  Underwood,  35  Wash.  558,  77  Pac. 
865;  State  v.  Howard,  33  Wash.  250,  74  Pac.  382;  State  v. 
Oreer,  11  Wash.  244,  39  Pac.  874;  In  re  Alcorn,  7  Idaho,  101, 
60  Pac.  561;  People  v,  Muhlner,  115  Cal.  303,  47  Pac.  128; 
State  V.  Ellington,  4  Idaho,  529,  43  Pac.  62.) 

The  supreme  court  of  Idaho  has  uniformly  followed  the 
literal  meaning  of  section  7926  of  the  Revised  Statutes  of 
1887:  *'The  jury  may  find  the  defendant  guilty  of  any  of- 
fense the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged  in  the  indictment,  or  of  an  attempt 
to  commit  the  offense." 

From  the  evidence  in  the  case  at  bar  the  crime  of  man- 
slaughter is  fairly  deducible.  For  the  jury  is  entitled  to  con- 
strue all  or  any  of  the  evidence  in  the  case  as  most  favorable 
to  the  defendant.  {United  States  v.  Mingo,  2  Curt.'  C.  C,  1. 
Fed.  Cas.  No.  15,781 ;  Read  v.  Commonwealth,  22  Oratt  (Va.) 
924;  Wharton  on  Homicide,  2d  ed.,  644-669.) 

AILSHIE,  C.  J. — ^The  defendant  was  prosecuted  upon  in- 
'  formation,  charged  with  the  crime  of  murder  committed  by 
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the  administration  of  poison.  The  information  charged  that 
the  defendant  "injected  into  the  body  and  blood  of  the  said 
Jeff  Letton,  by  means  of  a  certain  hypodermic  syringe,  and 
needle,  a  certain  deadly  drug  and  poison,  to  wit,  morphine, 
from  the  effects  of  which  said  poison  injected  and  admin- 
istered into  his  body  as  aforesaid,  the  said  Jeff  Letton  did 
languish,  and  languishing,  afterward  on  the  sixth  day  of 
July,  1906,  did  die." 

Upon  the  trial  it  appeared  that  while  Letton  was  in  a 
drunken  sleep  and  unconscious,  the  defendant  injected  mor- 
phine into  his  arm,  and  that  Letton  never  recovered  con- 
sciousness thereafter,  and  died  on  the  following  day  from 
the  effects  of  the  poison.  The  defendant  was  convicted  of 
the  crime  of  manslaughter  and  has  appealed,  and  insists  that 
the  court  erred  in  instructing  the  jury  that  they  might  bring 
in  any  one  of  four  verdicts,  namely,  guilty  of  murder  in  the 
first  degree,  second  degree,  manslaughter,  or  not  guilty.  The 
court  instructed  the  jury  as  to  the  law  governing  the  dif- 
fereht  degrees  of  murder,  and  advised  them  that  they  might 
return  a  verdict  for  any  one  of  the  three  grades  of  crime 
included  in  the  information,  or  a  verdict  of  not  guilty.  The 
defendant  insists  that  since  the  charge  against  him  was  the 
crime  of  murder  "perpetrated  by  means  of  poison,"  the. 
jury  should  have  returned  only  one  of  two  verdicts ;  namely, 
guilty  of  murder  in  the  first  degree,  or  not  guilty. 

Section  6562  defines  the  degrees  of  murder  and  designates 
the  class  of  cases  in  which,  the  offense  shall  be  murder  of 
the  first  degree  and  those  in  which  it  shall  be  murder  in  the 
second  degree.  The  section  is  as  follows :  "All  murder  which 
is  perpetrated  by  means  of  poison,  or  lying  in  wait,  torture, 
or  by  any  other  kind  of  willful,  deliberate  and  premeditated 
killing,  or  which  is  conunitted  in  the  perpetration  or  attempt 
to  perpetrate  arson,  rape,  robbery,  burglary,  or  mayhem,  is 
murder  of  the  first  degree;  and  all  other  kinds  of  murder  are 
of  the  second  degree." 

It  will  be  noted  that  the  statute  says  "All  murder  per- 
petrated by  means  of  poison,"  etc.,  shaU  be  murder  of  the 
first  degree.    Section  6560  defines  murder  as  follows:  "Mur-  I 
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der  is  the  unlawful  killing  of  a  human  being,  with  malice 
aforethought.''  Section  6565,  Revised  Statutes,  defines  man- 
slaughter as  follows:  '^ Manslaughter  is  the  unlawful  kill- 
ing of  a  human  being  without  malice,"  and  thereupon  di- 
vides it  into  two  degrees  and  defines  each  degree.  It  should 
be  borne  in  mind  that  all  kiUing  **  which  is  perpetrated  by 
means  of  poison,"  is  not  murder  of  the  first  degree  or  even 
murder  of  the  second  degree,  but  all  murder  so  committed 
is  murder  of  the  first  degree.  Before  a  jury  can  find  a  de- 
fendant guilty  of  murder,  perpetrated  by  any  means  what- 
ever, they  must  first  find  that  there  has  been  an  "unlawful 
killing  with  malice  aforethought."  The  mere  fact  that  a 
killing  has  been  accomplished  by  means  of  poison  does  not 
of  itself  establish  "malice  aforethought."  Indeed,  a  death 
might  be  caused  by  the  administration- of  poison  and  con- 
stitute manslaughter  only  or  no  oflFense  at  all.  Sections  7925 
and  7926  of  the  Revised  Statutes  prescribe  the  duties  of  a 
jury  in  a  trial  of  cases  of  this  kind,  and  are  as  follows: 

Sec.  7925.  "Whenever  a  crime  is  distinguished  into  de- 
grees, the  jury,  if  they  convict  the  defendant,  must  find  the 
degree  of  the  crime  of  which  he  is  guilty." 

Sec.  7926.  "The  jury  may  find  the  defendant  guilty  of 
any  offense,  the  commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged  in  the  indictment,  or  of 
an  attempt  to  commit  the  oflFense." 

By  the  foregoing  provisions  of  the  statute,  it  is  made  the 
duty  of  the  jury  to  find  the  degree  of  the  crime  of  which 
a  defendant  is  guilty,  where  the  offense  charged  is  divisible 
into  separate  and  distinct  degrees  or  grades  of  crime  in- 
cluded within  the  indictment  or  information. 

It  will  be  seen  from  these  several  provisions  of  the  statute 
that  while,  as  a  matter  of  law,  a  defendant  found  guilty  of 
murder  committed  by  means  of  poison  must  necessarily  be 
guilty  in  the  first  degree,  and  the  jury  should  be  so  instructed, 
still  the  statute  has  delegated  the  right  to,  and  imposes  the 
duty  upon,  the  jury  of  themselves  determining  as  to  the  de- 
gree of  offense  as  a  matter  of  fact.  The  crime  of  murder  ia 
divided  into  first  and  second  degrees,  and  that  charge  neces* 
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sarily  includes  the  crime  of  manslaughter,  and  while  the 
statute  says  that  murder  committed  by  means  of  poison  shall 
be  of  the  first  degree,  it  also  says  that  the  jury  shall  have 
the  right  to  fix  the  degree,  and  it  makes  no  exception  where 
the  offense  is  committed  by  means  of  poison  or  any  one  of 
the  other  means  enumerated  as  constituting  murder  in  the 
first  degree.  The  jury  might  conclude  that  the  death  was 
caused  by  means  of  poison,  and  yet  be  satisfied  that  it  was 
without  malice  aforethought.  In  the  latter  case,  it  would  be 
removed  from  the  category  of  murder,  and  if  any  oflFense  at 
all,  would  be  manslaughter.  If  a  person  should  administer 
poison  to  one  for  the  purpose  of  relieving  pain  or  with  a  view 
to  giving  him  relief  and  with  no  intention  of  committing 
murder,  and  yet  do  so  in  a  reckless  or  unlawful  manner,  or 
without  due  caution  or  circumspection,  then  he  would  be 
guilty  of  manslaughter,  but  it  would  clearly  not  embrace  all 
the  elements  of  murder. 

At  common  law  all  murder  was  of  the  first  degree,  and  no 
such  distinction  was  recognized  as  that  incorporated  in  sec- 
tion 6662,  supra.  This  statute,  departing  from  the  common-law 
rule  and  dividing  the  crime  into  degrees,  was  adopted  in 
Pennsylvania  as  early  as  1794,  and  it  appears  to  have  been 
uniformly  held  in  that  state  to  have  been  the  duty  of  the 
trial  court  to  submit  the  question  of  the  degree  of  the  offense 
to  the  jury  and  to  have  made  it  the  duty  of  the  jury  to  find 
the  degree. 

In  Lane  v.  Commonwealth,  59  Pa.  St.  376,  the  court  said : 
**It  has  never  yet  been  decided  in  Pennsylvania  that  a  ver- 
dict of  murder  in  the  second  degree  might  not  be  given  in  a 
case  of  murder  by  poison.  That  it  may  be  given  is  as  un- 
questionable as  the  power  of  the  jury  is  under  the  act  to  give 
it  and  impossible  for  the  court  to  refuse  it." 

In  Shaffner  v.  Commonwealth,  72  Pa.  St.  60,  13  Am.  Rep. 
649,  Justice  Agnew  refers  to  the  previous  decisions  of  the 
court  on  the  subject,  and  says:  **It  was  not  only  the  right, 
but  the  duty,  of  the  judge  to  inform  the  jury  of  the  degree 
which  the  law  attaches  to  murder  by  poison,  and  to  instruct 
them  in  their  duty  under  the  law.  It  is  only  when  the  charge 
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becomes  imperative  and  takes  from  tlie  jury  the  right  of  de- 
ciding and  pronouncing  the  degree  of  murder,  that  we  have 
held  it  to  be  error." 

Our  statute,  section  6562,  appears  to  be  almost  an  exact 
copy  of  the  law  adopted  in  Connecticut  in  1846,  and  in  State 
V.  Doud,  19  Conn.  391,  in  considering  the  right  and  author- 
ity of  the  jury  to  find  the  defendant  guilty  of  murder  in  the 
second  degree  where  the  offense  was  charged  to  have  been 
committed  by  means  of  poison,  the  court  said:  '*In  most  of 
the  cases  mentioned  in  the  statute,  as  constituting  the  crime 
of  murder  in  the  first  degree,  the  lesser  crime  is  manifestly 
included.  Thus,  if  the  charge  were,  that  the  murder  was 
committed  by  the  accused  while  lying  in  wait,  the  jury  might 
find  that  it  was  not  so  committed,  and  convict  him  only  of  the 
lesser  offense.  So,  if  it  were  averred  that  the  act  was  .done 
by  him  while  attempting  to  commit  the  crime  of  arson  or  rape, 
the  jury  might  find  that  part  of  the  charge  untrue,  and  still 
convict  the  prisoner  of  murder  in  the  second  degree.  Now,  if 
the  same  rule  applies  to  a  case  where  the  charge  is  for  mur- 
der by  poisoning,  then  the  conviction,  in  this  case,  was  legal. 
The  language  of  the  statute  strongly  favors  such  a  construc- 
tion. It  provides  that  murder  perpetrated  by  means  of  poi- 
son, or  by  lying  in  wait,  or  by  any  other  kind  of  willful,  de- 
liberate and  premeditated  killing,  shall  be  murder  in  the  first 
degree;  thereby  implying  that  in  all  cases  the  crime  must 
be  the  result  of  a  willful,  deliberate  and  premeditated  act 
....  But,  however  this  may  be,  there  is  another  provision 
in  the  statute  more  unequivocal.  It  says  that  the  jury,  if  they 
find  the  accused  guilty,  shall  ascertain  in  their  verdict  whether 
it  be  murder  in  the  first  or  second  degree.  And  if  he  be  con- 
victed by  confession,  the  court  shall  determine  the  degree  of 
crime,  by  examination  of  witnesses.  This  provision  is  posi- 
tive, without  any  exception  or  qualification;  and  we  do  not 
feel  authorized,  in  the  construction  of  a  statute  like  this,  in- 
volving the  life  or  death  of  the  person  accused,  to  make  an 
exception  where  the  legislature  have  made  none." 

A  similar  statute  was  passed  in  Ohio  in  1835,  and  in  Bob- 
bins  V.  State,  8  Ohio  St.  131  (194),  the  court,  in  considering 
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the  question,  said:  "Now,  in  this  case,  the  court  charged 
the  jury  that  if  they  found  the  defendant  guilty  as  he  stands 
charged  in  the  indictment  they  must  say  that  he  is  guilty  of 
murder  in  the  first  degree,  because,  'tn  certain  cases  murder 
may  be  of  different  degrees.'  This,  as  a  legal  proposition,  was 
erroneous.  In  all  cases  of  criminal  homicide,  the  crime  is 
graduated,  and  may  be  one  or  the  other  of  the  three  degrees ; 
and  if  the  jury  find  the  accused  guilty  as  he  stands  charged 
in  the  indictment,  they  must  determine  or  ascertain,  from  the 
evidence  before  them,  of  which  of  the  three  degrees  of  the 
crime  the  defendant  is  guilty  as  he  stands  charged  in  the  in- 
didment.  But  the  legal  proposition  laid  down  by  the  court 
to  the  jury  left  them  no  discretion  whatever.  They  could 
not  find  the  defendant  guilty  otherwise  than  as  he  stood 
charged  in  the  indictment ;  and  the  court  instructed  them,  if 
they  found  him  guilty  as  he  stood  charged,  they  were  bound 
to  find  him  guilty  of  murder  in  the  first  degree ;  for  the  rea- 
son that  in  certain  cases  murder  may  be  of  different  degrees. 
This  was  saying  to  the  jury,  in  effect,  that  in  this  case,  being 
a  case  of  homicide  by  means  of  poison,  the  crime  was  not 
graduated,  but  must  necessarily  rise  to  the  grade  of  murder 
in  the  first  degree.  This  was,  therefore,  ascertaining  the  de- 
gree of  the  offense  by  a  legal  proposition  determined  by  the 
court,  instead  of  leaving  it  to  the  jury  to  ascertain  the  de- 
gree of  the  offense  from  the  evidence  given  on  the  trial.  Mur- 
der by  means  of  poison  cannot  be  made  an  exception.  The 
language  of  the  statute  is,  Uhat  in  all  trials  for  murder/  the 
jury  shall  ascertain  the  degree  of  the  crime.  It  is  undeniable 
that  manslaughter  may  be  committed  by  means  of  poison." 

This  latter  case  was  commented  upon  and  distinguished  in 
Dreshach  v.  State,  38  Ohio  St.  369,  but  was  not  overruled  as 
to  the  point  in  question. 

A  similar  statute  seems  to  have  been  adopted  in  Virginia 
and  Tennessee  at  an  early  date,  and  a  similar  conclusion  has 
been  reached  by  the  courts  of  those  states  as  to  the  power  of 
the  jury  under  such  a  statute.  (Dale  v.  State,  10  Yerg.  (18 
Tenn.)  551;  Commonwealth  v.  Jones,  1  Leigh  (Va.),  611.) 
The  same  statute  is  in  force  in  the  state  of  Nevada,  and  in 
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State  V.  Lindsay,  19  Nev.  47,  3  Am.  St.  Rep.  776,  5  Pac.  822, 
Justice  Hawley,  in  considering  the  right  of  the  jury  to  find 
the  defendant  guilty  of  any  crime  necessarily  included  within 
the  charge,  said:  '*A  judge  should  always  inform  the  jury 
of  the  degree  which  the  law  attaches  to  murder,  by  whatever 
means  the  crime  may  have  been  committed  j  but  in  every  case 
it  is  the  province  of  the  jury,  if  the  prisoner  is  found  guilty, 
to  determine  and  fix  the  degree  by  their  verdict,  and  the 
courts  cannot  deprive  the  jury  of  their  right  to  fix  the  de- 
gree by  imperatively  instructing  them,  in  a  case  where  the 
crime  was  committed  by  administering  poison  (or  in  any  other 
case),  that  if  they  find  the  prisoner  guilty  they  must  find 
him  guilty  of  murder  in  the  first  degree." 

A  similar  conclusion  seems  to  have  been  reached  under  the 
laws  of  the  state  of  Washington  in  the  case  of  State  v.  Orear, 
11  Wash.  244,  39  Pac.  874. 

Some  authorities  have  been  called  to  our  attention  which  at 
first  blush  would  seem  to  hold  to  the  contrary  view,  but  a 
careful  examination  of  them  satisfies  us  that  upon  principle 
but  few,  if  any,  of  those  cases  are  in  conflict  with  the  views 
above  expressed.  We  are  satisfied  that  the  purpose  and  in- 
tent of  the  statutes  and  the  reasons  for  the  rule  support  the 
view  we  have  here  taken.  We  therefore  conclude  that  al- 
though the  defendant  was  charged  with  the  crime  of  murder 
perpetrated  by  means  of  poison,  and  that  it  was  the  duty  of 
the  court  to  instruct  the  jury  as  to  the  law  in  such  cases, 
and  the  grade  of  offense  that  they  might  find  defendant 
guilty  of;  still,  it  was  within  the  province  of  the  jury  to  find 
the  degree  of  the  offense,  and  that  even  though  the  evidence 
might  fully  disclose  that  the  defendant  was  guilty  of  a  higher 
degree  than  that  found  against  him,  still  the  verdict  could  not 
be  disturbed  for  that  reason.  It  is  not  an  uncommon  thing 
for  a  jury,  out  of  sympathy,  or  what  they  conceive  to  be  ex- 
tenuating circumstances,  to  find  a  defendant  guilty  of  a 
lower  degree  or  grade  of  offense  than  that  of  which  the  evi- 
dence clearly  convicts  him,  but  the  fact  that  they  do  so  is  not 
a  ground  of  reversal  of  the  verdict  and  judgment.  (People 
V.  Dunn,  1  Idaho,  77;  People  v.  Walter,  1  Idaho,  Z87;  State  v. 
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Schieler,  4  Idaho,  120,  37  Pac.  272;  State  v.  Hardy,  4  Idaho, 
478,  42  Pac.  507 ;  State  v.  Alcorn,  7  Idaho,  612,  97  Am.  St. 
Rep.  252,  64  Pac.  1014.) 

We  find  no  error  that  wonld  require  or  justify"  a  reversal 
of  the  judgment  of  conviction  in  this  case.  The  judgment 
must  be  afiSrmed,  and  it  is  so  ordered. 

Sullivan^  J.,  concurs. 


(April  24,  1907.) 

STATE,  Respondent,   v.   LEONARD   L.   FOWLER  et  al, 

Appellants. 

[S9  Pac.  757.] 

Cbiminal    Law — Bapb — Evidence — Statements    bt    Prosecutbix   to 
Thibd  Parties — Statements  or  Heabsat — Consent  or  Female — 

BUBDEN    on     PBOSBCUTION    OF    SHOWING    WANT    OF    CONSENT— EB- 
BONEOUS   INSTBUCTIONS   AS  TO  BUBDEN  Of   PROOF. 

1.  In  the  examination  of  an  ignorant  and  illiterate  witness 
who  does  not  understand  the  English  language  nor  the  methods 
of  taking  te8timon7  in  court  procedure,  greater  latitude  should  be 
allowed  than  in  the  examination  of  the  average  witness. 

2.  The  law  will  take  cognizance  of  and  punish  criminal  acts 
and  conduct  with  equal  severity  and  justice,  whether  such  acts 
and  conduct  consist  of  or  are  described  in  language  not  found 
in  the  statutes  and  lexicons  or  in  language  in  general  use  clnd 
to  be  found  in  the  books. 

3.  In  a  prosecution  for  rape,  the  state  maj  prove  by  the  prose- 
eatriz  and  other  witnesses  that  she  made  complaint  soon  after 
the  commission  of  the  alleged  act,  and  show  when,  where  and  to 
whom  and  under  what  circumstances  she  made  complaint  and  her 
appearance,  demeanor  and  physical  condition  at  the  time  she  made 
complaint,  but  the  details  of  the  conversations  had  and  name  of 
the  person  accused  by  her  may  not  be  given  by  the  witness. 

4.  Statements  and  complaint  made  by  a  member  of  prosecu- 
trix's family  to  third  persons  as  to  the  commission  of  the  of- 
fense are  not  admissible  in  evidence  on  a  trial  for  rape. 
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6.  A  party  producing  a  witness  '*may  contradict  him  by  other 
evidence,  and  may  also  show  that  he  has  made  at  other  times 
statements  inconsistent  with  his  present  testimony,"  but  a  prose- 
cutor sl)ould  not  propound  questions  to  a  witness  for  the  mere 
purpose  of  discrediting  him  where  he  is  not  prepared  to  show  such 
inconsistency. 

6.  It  is  improper  for  a  trial  court  to  comment  on  the  evidence 
produced  before  the  jury  or  to  suggest  to  the  jury  what  fact 
is  proven  or  disproven  by  the  evidence. 

7.  In  a  prosecution  for  rape,  where  the  female  was  under  no 
legal  disability  to  give  consent,  it  is  error  for  the  court  to  in- 
struct the  jury  that:  ''The  acts  of  sexual  intercourse  being  ad- 
mitted, the  burden  of  showing  that  they  were  committed  with  the 
consent  of  the  woman  without  force  or  violence  or  threat  is  upon 
the  defendants." 

8.  Where  the  offense  of  rape  is  charged  as  having  beeen  com- 
mitted on  a  female  who  was  not  under  any  legal  disability  to 
give  consent  to  the  act,  the  state  must  show  beyond  a  reasonable 
doubt  not  only  sexual  intercourse,  but  that  it  was  committed  without 
the  consent  and  against  the  will  of  the  woman. 

9.  The  fact  that  the  prosecutrix  received  and  accepted  money 
from  her  assailant  after  the  perpetration  of  the  offense,  while 
a  circumstance  admissible  in  behalf  of  the  defendant,  is  of  itself 
not  sufficient  to  prove  consent  and  absolve  the  defendant  from 
guilt 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fourth  Judicial  Dis- 
trict for  Blaine  county.    Hon.  Lyttleton  Price,  Judge. 

Defendants  were  prosecuted  on  the  charge  of  rape  and 
convicted  and  sentenced  to  serve  each  a  term  in  the  state  pen- 
itentiary. From  the  judgment  and  an  order  denying  their 
motion  for  new  trial,  defendants  appealed.    Reversed, 

R.  M.  Angel  and  Sullivan  &  Sullivan,  for  Appellants. 

In  a  criminal  prosecution  the  venue  must  be  proved  as  laid. 
(22  Ency.  of  PI.  &  Pr.  820.) 

When  a  bill  of  exceptions  purports  to  set  out  all  the  evi- 
dence adduced,  and  shows  no  proof  of  the  venue,  a  judgment 
of  conviction  will  be  reversed.  (Cowthom  v.  State,  63  Ala. 
157 ;  Harrison  v.  State,  3  Tex.  App.  558;  Jack  v.  State,  3  Tex. 
App.  72.) 
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Positive  testimony  is  necessary  to  prove  venue.  {Speight  v. 
State,  80  Ga.  512,  6  S.  E.  506;  Franklin  v.  State,  64  Tenn. 
613.) 

It  is  well  established  that  the  prosecution  may  show  that 
the  prosecutrix  made  complaint  of  the  offense,  but  the  details 
or  particulars  of  the  complaint,  stated  by  her  to  others,  are 
inadmissible.  {Parker  v.  State,  67  Md.  329,  1  Am.  St.  Rep. 
387;  State  v.  Robertson,  38  La.  Ann.  618,  58  Am.  Rep.  201; 
People  V,  Mayes,  &&  Cal.  597,  56  Am.  Rep.  126,  6  Pac.  691; 
People  V,  Lambert,  120  Cal.  170,  52  Pac.  307 ;  State  v.  Daugh- 
erty,  63  Kan.  473,  65  Pac.  695;  3  Greenleaf  on  Evidence,  sec. 
213;  Stevens  v.  People,  158  111.  Ill,  41  N.  E.  856.) 

The  record  does  not  contain  a  word  going  to  show  that  the 
acts  in  question  were  admitted.  Such  an  instruction  is  clearly 
erroneous  and  prejudicial  to  the  defendants.  The  burden  of 
proof  and  the  obligation  to  convince  the  jury  beyond  a  rea- 
sonable doubt  of  the  prisoner's  guilt  is,  in  criminal  trials, 
upon  the  state  from  the  beginning  to  the  end  of  the  trial. 
(Underbill  on  Evidence,  sec.  249;  Underbill  on  Criminal 
Evidence,  sec.  24.) 

It  is  material  error  to  place  the  burden  of  proof  on  the 
wrong  party,  since  it  is  calculated  to  mislead  the  jury.  (1 
Blashfield's  Instructions  to  Juries,  sec.  347,  and  cases  there 
eited.) 

J.  J.  Guheen,  Attorney  General,  H.  L.  Ensign,  Prosecutmg 
Attorney  of  Blaine  County,  Edwin  Snow  and  J.  H.  Peterson, 
for  the  State,  file  no  brief. 

AILSHIE,  C.  J. — The  defendants  were  tried  jointly  on  the 
charge  of  rape  committed  on  an  Indian  woman  in  Blaine 
county,  July  30,  1906.  A  verdict  of  guilty  was  returned  and 
the  prisoners  were  thereafter  sentenced  to  serve  each  a  term 
of  five  years  in  the  state  penitentiary.  The  defendants  have 
appealed  from  the  judgment  and  an  order  denying  their  mo- 
tion for  a  new  trial. 

It  is  first  urged  by  counsel  for  defendants  that  the  venue 
was  not  shown  to  be  within  the  county  of  Blaine,  where  the 
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case  was  tried.  It  will  be  unnecessary  to  consider  this  assign- 
ment here  further  than  to  say  that  we  do  not  think  it  is  well 
taken.  One  witness  testified  on  the  part  of  the  state  that  the 
scene  of  the  trouble  was  in  Blaine  county,  and  no  one  denied 
or  disputed  that  evidence.  Of  course,  venue  can  no  more 
be  proven  on  hearsay  than  any  other  fact,  but  here  we  think 
the  proof  could  not  properly  be  classed  as  hearsay. 

Defendants  assign  as  error  the  action  of  the  court  in  over- 
ruling objections  to  certain  questions  asked  the  witness.  Snake 
River  Jeff,  the  husband  of  the  prosecutrix.  He  was  asked  if 
he  told  Mrs.  Billingsley  anything  about  the  occurrence.  He 
answered  that  he  *'told  the  whole  family."  Such  questions 
in  a  case  of  this  kind  can  seldom  be  competent  or  proper,  but 
the  answer  here  was  not  such  as  to  prejudice  the  defendant, 
and  besides  it  should  be  borne  in  mind  that  in  this  case  the 
prosecutrix  and  principal  witnesses  for  the  state  were  Indians, 
who  understood  but  very  little  English,  and  whose  testimony 
had  to  be  taken  through  means  of  an  interpreter.  In  the 
examination  of  an  Indian  who  has  practically  no  conception 
of  court  procedure  or  the  competency  of  statements  made  by 
him  or  others  to  him,  greater  latitude  must  be  allowed  in 
eliciting  such  facts  as  he  knows  and  which  are  really  competent 
than  in  ordinary  cases. 

Exception  is  also  taken  to  the  action  of  the  court  in  telling 
the  prosecuting  attorney  that  he  would  have  to  further  ques- 
tion the  prosecutrix  to  show  if  he  could  that  the  act  of  sexual 
intercourse  had  been  completed — that  he  did  not  think  the 
law  would  take  notice  of  the  words  witnesses  had  used  to  con- 
vey the  idea  that  intercourse  had  taken  place.  There  was  no 
error  in  this,  although  we  think  it  was  unnecessary.  The 
words  used  by  the  witnesses  were  not  drawing-room  terms, 
and  are  neither  found  in  the  statutes  nor  dictionaries,  but 
judging  from  the  familiarity  with  which  the  witnesses  nsed 
them,  they  must  have  imparted  quite  a  definite  notion  of  what 
transpired.  A  man  cannot  claim  protection  from  the  penalty 
of  his  acts  or  conduct,  either  civilly  or  criminally,  simply  be- 
cause he  has  uttered  words  or  his  act  has  been  described  in  lan- 
guage not  used  in  the  statutes  or  found  in  the  lexicons. 
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{Edgar  v.  McCutcheon,  9  Mo.  768;  Bamett  v.  State,  35  Tex. 
Cr.  Rep.  280,  33  S.  W.  340;  Linck  v.  Kelley,  25  Ind.  278,  87 
Am.  Dec.  362 ;  4  Words  and  Phrases,  2994.) 

The  defendants  assign  as  error  the  action  of  the  court  in 
permittiDg  the  witnesses,  Jane  Billingsley  and  Archie  Bil- 
lingsley,  to  testify  to  the  details  of  a  conversation  had  with 
Snake  Riyer  Jeff  some  time  after  the  commission  of  the  of- 
fense. The  testimony  given  by  these  witnesses  as  to  their 
conversation  with  Jeff  was  very,  meager,  and  not  particularly 
prejudicial  to  the  defendants,  but  since  the  case  must  go 
back  for  a  new  trial,  it  becomes  our  duty  to  announce  the 
rule  to  be  followed  on  the  next  trial.  It  was  proper  and  com- 
petent for  Jeff,  who  had  been  present,  to  testify  to  what  he  saw 
and  heard  at  the  time  and  place  of  the  conunission  of  the  al- 
leged offense  and  all  that  occurred  while  defendants  were  pres- 
ent. It  was  also  competent  for  him  to  testify  to  what  his  wife, 
Maiy,  told  him  occurred  at  the  time  as  a  part  of  the  res  gestae. 
On  the  other  hand,  it  was  not  competent  for  the  witnesses  to 
relate  the  conversation  they  had  with  Jeff,  though  it  would " 
be  competent  for  them  to  state  that  he  made  the  complaint 
in  presence  of  the  prosecutrix,  and  for  them  to  testify  to  the 
condition  and  appearance  of  both  Jeff  and  the  woman. 

Now,  as  to  the  evidence  of  the  fact  and  circumstances  of 
the  complaint  made  by  the  prosecutrix : 

We  think  it  is  the  generally  accepted  rule  that  the  state 
may  prove  by  the  prosecutrix  and  the  witnesses  to  whom  she 
made  complaint  that  she  did  make  complaint,  and  when,  where 
and  to  whom  it  was  made,  and  her  appearance,  demeanor  and 
physical  condition  at  the  time  of  making  such  complaint,  and 
also  the  fact  that  some  person  was  accused  of  the  commission 
of  the  offense ;  but  the  details  of  the  complaint  and  conver- 
sations had  are  never  admissible  on  the  part  of  the  state  ex- 
cept under  peculiar  circumstances.  We  think  the  correct  rule 
is  laid  down  by  Mr.  Underbill  in  his  work  on  Criminal  Evi- 
dence at  section  409  as  follows:  ''The  fact  that  the  victim 
of  a  rape  was  weeping,  or  that  she  made  immediate  complaint, 
as  well  as  when  she  made  it  and  to  whom,  being  material  and 
Idaho,  YoL  13—21 
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relevant  to  show  the  commission  of  the  crime,  may  be  proved 
as  original  evidence  on  the  direct  examination  of  the  prosecu- 
trix or  of  any  other  witness.  It  may  be  shown  that  the  com- 
plaint was  made,  where  and  to  whom  it  was  made,  and  that 
some  person  was  accused  who  must  not  be  named.  But  the  de- 
tails of  what  the  prosecutrix  said  cannot  be  proved  on  the 
direct  examination,  unless  the  complaint  is  so  closely  connected 
with  the  time  or  place  of  the  crime  as  to  form  a  part  of  the 
res  gestae."  (Parker  v.  State,  67  Md.  329,  1  Am.  St.  Rep.  387, 
10  Atl.  219 ;  State  v.  Rolertson,  38  La.  Ann.  618,  58  Am.  Rep. 
201 ;  People  v.  Mayes,  66  Cal.  597,  56  Am.  Rep.  126,  6  Pac. 
691 ;  People  v.  Lambert,  120  Cal.  170,  52  Pac.  307 ;  State  v, 
Daugherty,  63  Kan.  473,  65  Pac.  695.) 

The  detailed  account  as  given  by  the  prosecutrix  to  a  third 
party  can  only  become  admissible  on  the  part  of  the  state  in 
cases  where  the  defendant  has  attempted  to  impeach  her,  and 
this  is  permissible  under  the  theory  that  it  constitutes  corrob- 
oration of  her  testimony.  (Underbill  on  Criminal  Evidence, 
sec.  410,  and  cases  cited.) 

Defendants  complain  on  account  of  the  action  of  the  court 
in  permitting  the  prosecuting  attorney  to  ask  the  witnesses 
Billingsley  if  they  had  not  made  certain  statements  to  him 
and  the  sheriff  concerning  the  case,  and  in  conflict  with  what 
they  testified  to  on  the  witness-stand.  We  do  not  think  the 
prosecutor  was  justified  in  asking  all  the  questions  he  did 
of  these  witnesses  and  in  the  form  and  manner  he  put  them. 
This  is  especially  objectionable  where  he  asks  such  questions 
and  then  fails  to  produce  the  witnesses  to  whom  he  claims 
the  statements  were  made  and  have  them  testify.  Where  a 
prosecutor  does  ask  this  class  of  questions  and  then  fails  to 
produce  the  parties  with  whom  he  claims  the  witness  had 
talked,  the  jury  should  be  specifically  instructed  to  disregard 
that  evidence  entirely.  It  should  be  borne  in  mind,  however, 
that  a  party  producing  a  witness  **may  contradict  him  by 
other  evidence,  and  may  also  show  that  he  has  made  at  other 
times  statements  inconsistent  with  his  present  testimony." 
(Rev.  Stats.,  sec.  6080.)  Such  was  the  holding  of  this  court 
in  State  v.  Corcoran,  7  Idaho,  220,  61  Pac.  1034.    The  prosa- 
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cutor  should  not  use  this  privilege  of  examination  merely  as  a 
means  or  subterfuge  for  prejudicing  the  jury  against  the  wit- 
ness or  the  defendant.  {State  v,  Irwin,  9  Idaho,  35,  71  Pac. 
608,  60  L.  E.  A.  716.) 

It  was  not  error  for  the  court  to  exclude  the  complaint 
filed  in  the  probate  court  The  date  of  its  filing  was  admitted, 
and  that  was  the  only  apparent  object  for  offering  the  com- 
plaint—to show  the  date  on  which  it  was  filed. 

This  brings  us  to  the  most  serious  objections  urged  upon 
this  appeal,  namely:  Erroneous  instructions  given  by  the 
court  to  the  jury.  The  instructions  given  by  the  court  were 
very  brief  and  terse,  and  the  two  to  which  defendants  except 
are  as  follows : 

1.  **It  is  proper  to  call  your  attention  to  the  fact  that  no 
witness  has  testified  that  the  woman  consented  to  this  act. 
The  woman  testifies  that  after  the  acts  were  committed  one 
of  the  defendants  gave  her  money.  The  other  evidence  touch- 
ing this  point  is  not  direct,  but  is  in  the  form  of  evidence  as 
to  the  subsequent  statements  of  the  woman  and  her  husband, 
Indian  Jeff,  to  which  you  should  give  such  weight  as  in  your 
best  judgment  it  is  entitled  to." 

2.  "The  acts  of  sexual  intercourse  being  admitted,  the 
burden  of  showing  that  they  were  committed  with  the  con- 
sent of  the  woman  and  without  force  or  violence  or  threat  is 
upon  the  defendants." 

In  the  former  of  these  instructions,  the  court  undertook 
to  single  out  specific  parts  of  the  evidence  and  tell  the  jury 
its  import,  but  the  most  serious  objection  to  which  it  is  open 
is  the  fact  that  the  court  emphasized  what  he  designated  the 
absence  of  any  evidence  showing  the  assent  of  the  prosecu- 
trix to  the  criminal  act.  This  was  wholly  improper,  and  it  was 
not  the  duty  of  the  defendant,  in  the  first  instance,  to  show 
assent,  but  it  was  rather  made  by  law  the  duty  of  the  state 
to  show  the  want  of  assent.  This  feature  of  the  instruction  is 
particularly  emphasized  by  the  second  instruction  wherein  the 
court  told  the  jury  that  the  burden  of  showing  that  the  acts 
"were  committed  with  the  consent  of  the  woman  and  without 
force  or  violence  or  threat  is  upon  the  defendants."    This  is 
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the  very  contrary  to  what  the  law  really  is  and  always  has 
been.  Where  the  offense  is  charged  as  having  been  committed 
on  a  female  not  under  legal  disability  to  give  consent  to  the 
act,  the  state  must  show  beyond  a  reasonable  doubt  not  only 
the  sexual  act,  but  that  it  was  committed  without  the  con- 
sent and  against  the  will  of  the  woman.  There  can  be  no  rape 
in  sexual  intercourse  by  mutual  consent  where  the  female  is 
capable  of  giving  legal  consent.  In  such  case  to  prove  the 
act  alone  amounts  to  nothing,  unless,  in  the  language  of  the 
statute  (section  6765),  it  has  been  accomplished  '*by  force 
or  violence."  It  is  the  duty  of  the  state  to  prove  all  these 
facts,  and  it  is  only  after  they  have  been  established  beyond 
a  reasonable  doubt  that  the  defendant  is  called  upon  to  rebut 
them.  (Underbill  on  Criminal  Evidence,  sees.  24,  417 ;  Green- 
leaf  on  Evidence,  210;  Underbill  on  Civil  Evidence,  sec. 
249 ;  1  Blashfield's  Instructions  to  Juries,  sec.  347.) 

The  action  of  the  court  in  telling  the  jury  that  the  a«ts 
of  sexual  intercourse  were  admitted  is  severely  criticised  by 
appellants.  As  a  statement  of  fact  that  was  substantially 
correct,  but  it  is  not  a  part  of  the  duty  of  the  court  to  tell  the 
jury  what  facts  were  proven.  This  statement  was  calculated 
to  mislead  them.  The  defendants  did  not  testify  themselves, 
but  presented  other  witnesses,  none  of  whom  saw  the  act  com- 
mitted or  claimed  to  know  of  it,  except  one  man  who  testified 
that  he  heard  the  defendants  say  on  the  day  of  the  occurrence 
that  they  gave  the  woman  five  dollars,  and  that  he  saw  them 
making  the  change,  but  did  not  learn  what  it  was  for.  This 
kind  of  evidence  could  only  have  one  purpose  in  view ;  namely, 
that  the  defendants  meant  for  the  jury  to  understand  that 
they  committed  the  acts  with  the  consent  of  the  woman,  and 
that  they  paid  her  the  price  therefor.  That  matter,  however, 
should  have  been  left  to  the  jury  without  any  comments  from 
the  court. 

It  is  admitted  by  the  state  that  these  instructions  are  erro- 
neous, but  it  is  contended,  on  the  other  hand,  that  they  were 
cured  by  the  court  instructing  the  jury  that  they  must  find 
^the  defendant  guilty  beyond  a  reasonable  doubt  op  else  ac- 
quit him  J    and,  again,  that  the  burden  was  on  the  state  to 
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prove  every  material  allegation  as  laid  in  the  information. 
As  we  view  it,  these  latter  instructions  were  correct  princi- 
ples of  law,  but  in  no  way  cured  the  error  contained  in  the 
other  instructions.  It  did  not  help  the  defendant  any  for  the 
court  to  tell  the  jury  that  the  state  must  prove  every  allega- 
tion in  the  complaint  beyond  a  reasonable  doubt,  where  the 
court  had  already  told  them  that  it  was  only  necessary  for  the 
state  to  establish  one  principal  fact,  and  that  that  fact  was 
admitted  by  the  defendants. 

We  have  examined  the  other  assignments  of  error  as  to  rul- 
ings upon  the  admission  and  rejection  of  evidence,  and  do 
not  think  that  there  was  any  substantial  error  committed  in 
the  rulings  of  the  court  not  specifically  taken  up  and  consid- 
ered in  this  opinion. 

Lastly,  the  defendants  contend  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict  of  conviction  for  the  reason  that 
as  a  matter  of  fact  they  succeeded  in  showing  the  consent  of 
the  prosecutrix,  and  that  she  received  and  accepted  the  sum 
of  five  dollars  paid  by  them.  It  seems  to  be  an  admitted  fact 
in  the  case  that  the  defendants  paid  the  prosecutrix  that  sum 
after  the  perpetration  of  the  offense.  While  that  class  of  evi- 
dence is  proper  to  be  considered  by  the  jury  in  determining 
whether  or  not  the  act  was  committed  with  the  consent  of  the 
prosecutrix,  still  the  receipt  and  acceptance  of  money  or  other 
valuable  after  the  commission  of  the  offense  would  not  in 
itself  establish  consent,  nor  would  it  purge  the  act  of  the  ele- 
ments of  crime  or  relieve  the  defendants  from  the  penalty  of 
their  act.    (State  v.  Hammond,  77  Mo.  157.) 

On  account  of  the  erroneous  instructions  given  by  the  court 
to  the  jury  in  this  case,  it  becomes  our  duty  to  reverse  the 
judgment  and  grant  a  new  trial.  If  instructions  such  as  were 
given  in  this  case  could  be  permitted,  there  would  be  no  safety 
in  trials  in  these  cases  and  no  protection  under  the  law.  A 
man,  whether  guilty  or  innocent,  is  entitled  to  a  fair  trial  and 
to  have  the  law  governing  his  case  correctly  stated  to  the  jury. 
He  should  also  be  convicted,  if  at  all,  on  legal  and  competent 
evidence,  and  not  upon  hearsay.  The  judgment  is  reversed 
and  the  cause  remanded  and  a  new  trial  is  ordered, 

Sullivan,  J.,  concurs. 
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(April  25,  1907.) 

WINNIE  H.  WILES  et  al.,  Respondents,  v.  NORTHERN 
STAR  MINING  COMPANY  et  al.,  Appellants. 

[89  Pac.  1053.] 

Injunction  Pendente  Lite — ^Afpuoation  foe — On  Afftoavit  of  At- 
torney— Facts  Stated  on  Information  and  Belief — Soubci  of 
Information. 

1.  Held,  that  the  facts  stated  in  the  affidavit  for  an  injunction 
in  this  case  are  insufficient  to  warrant  the  granting  of  a  writ 
pendente  lite. 

2.  If  the  affidavit  for  an  injunction  is  made  hj  the  attorney, 
good  and  sufficient  reasons  should  be  set  forth  in  the  affidavit 
why  he  makes  it;  or  it  must  be  shown  that  he  has  personal  knowl- 
edge of  the  facts  set  forth  therein. 

3.  If  made  on  information  and  belief,  the  affidavit  should  show 
why  the  person  who  personally  knows  the  facts  does  not  make  the 
affidavit. 

4.  Under  the  provisions  of  section  4291,  Revised  Statutes,  the 
court  or  judge  granting  an  injunction  must  require  a  written  under- 
taking as  provided  by  said  section.  That  provision  of  said  sec- 
tion is  mandatory  and  the  writ  issued  was  without  force  or  effect 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Idaho  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  set  aside  and  restrain  the  collection  of  a  judg- 
ment at  law  and  for  a  temporary  injunction.  Temporary  in- 
junction granted  and  motion  to  dissolve  overruled.    Reversed, 

F.  E.  Fogg,  for  Appellants. 

In  the  case  at  bar  the  application  for  injunction  was  made 
upon  the  affidavit  alone.  The  affidavit  adds  nothing  to  the 
complaint.  It  is  simply  a  statement  upon  information  and 
belief  by  one  of  the  attorneys  for  the  plaintiffs — ^that  he  be- 
lieved the  complaint  to  be  true. 

A  statement  in  the  nature  of  a  conclusion,  which  does  not 
show  any  of  the  facts  or  circumstances  upon  which  it  rests,  is 
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insufficient  to  sustain  an  application  for  an  injunction.  (How- 
ard V,  Eddy,  56  Kan.  498,  43  Pac.  1133,  1134;  Olmstead  v. 
Koester,  14  Kan.  463.) 

''Neither  is  it  sufficient  that  the  affiant  swear  that  the  alle- 
gations of  a  bill  which  render  an  injunction  necessary  are 
true,  since  such  verification  is  open  to  the  same  objection  of 
uncertainty;  and  verification  by  plaintiff's  attorney  which 
fails  to  show  that  he  knows  any  of  the  facts  alleged  of  his 
own  knowledge  will  not  suffice."  (2  High  on  Injunctions,  2d 
cd.,  sec.  1569.) 

''That  the  allegations  are  sworn  to  upon  information  and 
belief  is  sufficient  ground  for  dissolving  an  injunction."  {Lee 
V.  Clark,  49  Ga.  81.) 

The  requirement  of  an  undertaking  before  issuance  of  an 
injunction  under  our  statute  is  mandatory  and  jurisdictional. 
(McCracken  v.  Harris,  54  Cal.  81;  Price  v,  Orice,  10  Idaho, 
443,  79  Pac.  387.) 

"Where  the  amount  in  which  bond  should  be  given  has  not 
been  fixed  by  the  judge,  the  injunction  must  be  dissolved,  and 
cannot  be  saved  by  invocation  of  the  doctrine  that  an  injunc- 
tion will  not  be  dissolved  where  it  appears  that  another  writ 
could  be  sued  out  immediately."  (Speyer  v.  Miller,  108  La. 
204,  32  South.  524,  61  L.  B.  A.  781.) 

W.  N.  Scales  and  H.  Taylor,  for  Respondenta 

The  section  of  the  California  statute,  which  is  identical  with 
the  section  4289  of  the  Revised  Statutes  of  Idaho,  has  been 
construed  by  the  California  court. 

"Whether  the  injunction  was  granted  before  or  after  the 
issuing  of  summons  does  not  appear  on  the  record,  but  waiving 
this,  it  is  sufficient  answer  to  the  objection  to  say  that  the 
amended  complaint  was  itself  an  affidavit,  and  there  is  no 
reason  that  it  should  not  have  been  used  as  such."  (Citing  a 
long  list  of  authorities;  Smith  v.  Steams  Rancko  Co.,  129  Cal. 
58, 61  Pac.  662 ;  Atchison  v.  Bartholomew,  4  Kan.  124.) 

In  the  case  at  bar  the  complaint  is  composed  of  direct  al- 
legations verified  by  one  of  the  plaintiffs.  The  affidavit  of 
W.  N.  Scales  incorporates  the  whole  complaint  by  attaching 
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a  true  copy  thereof,  and  by  reference.  This  brings  all  the 
allegations  of  the  complaint  directly  before  the  judge,  nut 
merely  as  the  affidavit  of  W.  N.  Scales,  but  as  the  sworn 
statement  of  the  plaintiflp,  William  H.  Davie.  (22  Ency.  of 
Law  &  Pr.  943;  Fowler  v.  Bums,  7  Bosw.  (N.  Y.)  637; 
Roome  v.  Webb,  3  How.  Pr.  (N.  Y.)   327.) 

The  appellate  court  will  not  disturb  the  action  of  the  trial 
court  on  an  application  to  dissolve  a  preliminary  injunc- 
tion, unless  there  has  been  a  clear  abuse  of  discretion.  (2 
High  on  Injunctions,  sec.  1696;  Payne  v.  McKinley,  54  Cal. 
532;  White  v.  Nunan,  60  Cal.  406;  Walsh  &  Idaho  Ry.  Co. 
V.  Coeur  d'Alene  Ry,  &  Nav.  Co.,  2  Idaho,  439,  17  Pac.  142; 
22  Ency.  of  Law  &  Pr.  982;  Price  v.  Orice,  10  Idaho,  443, 
79  Pac.  387.) 

Where  it  is  apparent  that  the  complainant,  in  case  his  in- 
junction is  dissolved,  would  inmiediately  be  entitled  to  the 
same  remedy  upon  a  new  application,  the  motion  to  dissolve 
should  be  denied:     (22  Ency.  of  Law  &  Pr.  978.) 

.SULLIVAN,  J. — ^This  appeal  is  from  an  order  den3ring 
defendants*  motion  for  the  dissolution  of  a  preliminary  in- 
junction. The  complaint  was  filed  on  the  ninth  day  of  Janu- 
ary, 1906.  On  the  11th  of  the  following  April  a  summons 
was  issued.  On  the  twentieth  day  of  April,  upon  the  af- 
fidavit of  W.  N.  Scales,  Esq.,  an  ex  parte  application  was 
made  for  an  injunction  restraining  the  sheriff  of  Idaho 
county  from  issuing  or  delivering  a  sheriff's  deed  on  a  cer- 
tificate of  sale  upon  execution  issued  out  of  said  court  in  a 
case  in  favor  of  H.  S.  Rominger,  as  trustee  against  the  North- 
em  Star  Mining  Company.  A  temporary  injunction  was 
granted  upon  said  application  and  on  said  affidavit.  On  the 
twenty-fifth  day  of  April  an  undertaking  in  the  sum  of  $300 
was  filed  in  said  injunction  matter.  The  amount  of  said 
undertaking  had  not  been  required,  fixed  or  specified  by  the 
judge  or  court.  Said  writ  was  upon  that  day  served  upon 
the  sheriff.  On  the  second  day  of  March,  1907,  the  defend- 
ants in  open  court  filed  a  notice  of  motion  to  dissolve  said 
injunction.    That  motion  was  based  upon  said  affidavit^  or- 
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der  and  undertaking.  The  summons  had  not  been  served 
in  said  action.  Voluntary  appearance  was  entered  by  all 
of  the  defendants  except  Plummer  on  September  22,  1906,  and 
Plummer  voluntarily  appeared  on  the  said  motion  to  dis- 
solve said  injunction.  No  answer  or  affidavits  were  filed  by 
said  defendants.  The  motion  for  dissolution  was  based  en- 
tirely upon  the  insufficiency  of  the  plaintiff's  showing  in 
support  of  their  application  for  the  injunction  and  upon  the 
defects  and  irregularities  in  the  proceedings  upon  which  the 
injunction  was  predicated. 

On  March  4,  1907,  said  motion  came  on  regularly  to  be 
heard  in  open  court,  and  was  argued  by  respective  counsel 
and  submitted,  and  on  the  seventh  day  of  that  month  the 
court  overruled  said  motion  and  refused  to  dissolve  said  in- 
junction. This  appeal  is  from  the  order  denying  said  mo- 
tion. 

The  main  errors  assigned  are  that  the  affidavit  upon  which 
the  preliminary  injunction  was  issued  is  insufficient,  in  that 
it  is  made  upon  information  and  belief,  and  that  the  affidavit 
shows  that  the  affiant  had  no  personal  knowledge  of  the  facts 
stated  therein,  and  that  the  court  or  judge  failed  to  fix  the 
amount  of  or  require  an  undertaking  as  provided  by  section 
4291  of  the  Revised  Statutes. 

The  affidavit  was  made  by  one  of  the  attorneys  for  the 
plaintiffs,  and  is  as  follows: 

''W.  N.  Scales,  being  duly  sworn,  says  that  he  is  one  of 
the  attorneys  for  the  plaintiffs  in  the  above-entitled  action. 

**That  from  a  statement  of  the  case  made  to  him  he  verily 
believes  the  plaintiffs  have  a  good  cause  of  action,  and  the 
verified  complaint  on  file,  a  copy  of  which  is  hereto  attached 
and  made  a  part  of  this  affidavit,  is  true. 

''That  the  judgment  in  the  above-entitled  action  men- 
tioned, obtained  against  the  defendant,  the  Northern  Star 
Mining  Company,  show  by  the  records  to  have  been  obtained 
as  set  out  in  said  complaint  in  said  above-entitled  action; 
that  the  exhibits  are  true  copies  of  the  documents  they  pur- 
port to  be,  as  set  out  in  said  complaint;  that  an  injunction 
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is  necessary,  pending  the  decision  in  the  above-entitled  action, 
to  protect  the  rights  of  the  plaintiflfe. 

"W.  N.  SCALES." 

The  affiant  swears  that  from  a  statement  of  the  case  made 
to  him,  he  verily  believes  that  plaintiffs  have  a  good  cause 
of  action.  He  does  not  even  state  by  whom  such  statements 
were  made;  he  does  not  show  any  reason  whatever  why  the 
affidavit  was  not  made  by  one  of  the  plaintiffs.  The  affidavit 
is  clearly  insufficient.  We  do  not  mean  to  hold  that  an  in- 
junction may  not  be  issued  upon  an  affidavit  sworn  to  upon 
information  and  belief  if  the  source  of  the  information  is 
set  forth  and  it  is  shown  why  the  person  knowing  the  facts 
cannot  be  procured  to  make  the  affidavit.  Under  the  provi- 
sions of  section  4199,  when  the  pleading  is  verified  by  the  at- 
torney or  any  other  person  except  one  of  the  parties,  he  must 
set  forth  in  the  affidavit  the  reason  why  it  is  not  made  by  one 
of  the  parties.  So  we  think  when  an  affidavit  is  made  for 
the  purpose  of  procuring  an  injunction,  the  one  who  knows 
the  facts  should  make  the  affidavit  if  he  can  be  procured 
to  do  so,  and  if  he  cannot  and  the  affidavit  is  made  by  the 
attorney,  the  reasons  why  he  makes  the  affidavit  should  be 
fully  set  forth  and  the  affidavit  should  show  why  the  party 
who  personally  knows  the  facts  does  not  make  the  affidavit. 
The  affidavit  in  this  case  is  not  sufficient  to  warrant  the  grant- 
ing of  an  injunction. 

The  second  question  presented  is  as  to  the  failure  of  the 
judge  to  require  a  written  undertaking  on  the  part  of  the 
plaintiff.  Section  4291,  Revised  Statutes,  provides:  *'0n 
granting  an  injunction  the  court  or  judge  must  require  .... 
a  written  undertaking  on  the  part  of  the  plaintiff  with  suffi- 
cient sureties,'*  etc.  But  it  is  contended  by  the  respondent 
that  the  order  was  drawn  fixing  the  bond  in  the  sum  of  $300, 
and  that  when  the  judge  signed  the  order,  he  made  some  inter- 
lineations and  inadvertently  erased  the  amount  of  the  bond. 
A  certified  copy  of  the  bond  is  before  us  and  shows  certain 
erasures.  We  also  have  the  certificate  of  the  judge  in  re- 
gard to  this  question  being  raised  on  the  motion  to  dissolve 
the  injunction,  but  he  nowhere  certifies  that  he  inadvertently 
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erased  that  part  of  the  order  fixing  the  amount  of  the  bond. 
The  provisions  of  said  section  4291  are  mandatory,  and  this 
court  has  held  in  Price  v.  Grice,  10  Idaho,  433,  79  Pac.  387, 
that  it  was  error  to  grant  a  temporary  injunction  without  re- 
quiring a  proper  undertaking. 

For  the  reasons  above  given,  the  decision  of  the  court  deny- 
ing appellants'  motion  to  dissolve  the  injunction  must  be 
reversed,  and  it  is  so  ordered,  and  the  cause  is  remanded  with 
instructions  to  grant  said  motion.  Costs  of  this  appeal  are 
awarded  to  the  appellants. 

Ailshie,  C.  J.,  concurs. 


(April  27,  1907.) 

THE  WESTERN  LOAN  AND  SAVINGS  COMPANY  (a 
Corporation),  Appellant,  v.  THE  KBNDRICK  STATE 
BANK  (a  Corporation),  et  al.,  Respondenta, 

[90  Pac.  112.] 

MOBTOAGK — ^PUBCHASBB  ASSUMING  PAYMENT  OF — BeNSWAL  OF — SECOND 

MoBTGAOi  Given  Subject  to — Intention  of  the  Pabties. 

1.  When  one  pnrehases  land  and  it  is  recited  in  the  deed  that 
the  land  conyexed  is  subject  to  a  certain  mortgage  then  existing 
against  said  land,  the  land  is  charged  with  the  encumbrance  of  said 
mortgage  debt. 

2.  Under  the  facts  of  this  case,  where  the  purchasers  thereafter 
mortgaged  said  premises  to  a  third  party  and  it  is  recited  in 
snch  mortgage  that  it  is  subject  to  the  debt  secured  by  the  first 
mortgage,  and  the  purchasers  thereafter  make  a  settlement  of 
the  first  mortgage  and  execute  another  mortgage  as  a  renewal  of 
that  mortgage  to  secure  the  remaining  part  of  such  debt,  such 
mortgage  lien  is  prior  and  superior  to  the  mortgage  given  by 
the  purchasers  to  such  third  party,  if  that  be  the  intention  of  the 
parties  thereto. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge. 
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Action  to  foreclose  a  mortgage.  Judgment  against  plain- 
tifF.    Eeversed. 

S.  S.  Denning,  for  Appellant. 

Where  one  purchases  land,  and  it  is  recited  in  the  deed 
that  the  land  conveyed  is  subject  to  a  mortgage,  the  land  is 
as  effectually  charged  with  the  encumbrance  of  the  mortgage 
debt  as  if  the  purchaser  expressly  assumed  the  purchase  of 
the  debt  or  had  himself  executed  the  mortgage.  (Hadley  v. 
Clark,  8  Idaho,  497,  69  Pae.  319 ;  Burke  v.  Wells,  Fargo  Co., 
7  Idaho,  42,  60  Pac.  87;  Vollmer  v.  Reed's  Estate,  10  Idaho, 
196,  77  Pac.  325.) 

O.  W.  Suppiger  and  William  M.  Morgan,  for  Respondents. 

A  release  of  the  original  mortgage  and  the  taking  of  a 
new  one  would  naturally  let  intervening  liens  into  position 
of  priority  to  the  new  mortgage,  and  it  requires  very  clear 
evidence  of  fraud,  accident  or  mistake  to  induce  a  court  of 
equity  to  prevent  this  result.  (Jones  on  Mortgages,  4th  ed., 
833.) 

The  intention  of  the  parties  governs  whether  a  new  note 
shall  be  treated  as  payment  of  the  former,  and  will  depend 
upon  the  purpose  and  understanding  of  the  parties  to  the 
transaction.  (1  Jones  on  Mortgages,  4th  ed.,  sec.  926;  Wil- 
lows V.  Bosenstien,  5  Idaho,  305,  48  Pac.  1067.) 

SULLIVAN,  J. — This  action  was  begun  by  the  Western 
Loan  &  Savings  Co.  v.  M,  C.  and  Arra  B.  Nomwyle,  hus- 
band and  wife,  and  the  Kendrick  State  Bank,  as  defendants, 
to  foreclose  a  real  estate  mortgage  given  to  secure  the 
payment  of  $410  with  interest,  on  lot  3  in  block  7,  in  the  town 
of  Kendrick,  Latah  county.  Said  mortgage  was  dated  Janu- 
ary 4,  1903. 

The  Kendriok  State  Bank,  it  is  alleged  in  the  complaint, 
claims  some  right,  title  and  interest  in  and  to  said  prem- 
ises, and  that  whatever  interest  it  claims  to  have  is  junior, 
inferior  and  subject  to  the  plaintiff's  mortgage  lien.    The 
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proper  judgment  and  decree  of  foreclosure  is  prayed  for  and 
that  whatever  right,  title  or  interest  the  said  Kendrick  State 
Bank  claims  to  have  in  said  premises  be  declared  junior, 
inferior  and  subject  to  the  rights  and  interests  of  the  plain- 
tiff. The  Kendrick  State  Bank  answered,  den3ang  part  of 
the  allegations  positively  and  part  on  information  and  belief, 
and  as  a  separate  defense  alleged  that  said  Normoyles,  to- 
gether with  M.  E.  Shepler  and  Lee  B.  Carlton,  had  made  and 
executed  to  said  bank  their  promissory  note  for  $3,909.31, 
and  to  secure  the  payment  thereof  had  given  a  certain  mort* 
gage  bearing  that  date  upon  said  lot  3,  block  7,  and  other 
property,  which  mortgage  was  dated  this  twenty-fourth  day 
of  January,  1902,  and  which  mortgage  will  hereinafter  be 
referred  to  as  the  $3,900  mortgage.  It  is  further  alleged  in 
said  answer  that  the  last-mentioned  mortgage  was  dated, 
executed  and  recorded  long  prior  to  the  mortgage  set  forth 
in  plaintiff's  complaint  and  is  a  prior  lien  on  said  lot  to 
the  mortgage  of  the  plaintiff,  and  said  state  bank  prayed 
that  its  said  mortgage  lien  be  decreed  a  prior  lien  on  said 
lot  3,  block  7,  to  that  of  plaintiff's. 

The  cause  was  tried  upon  tiie  issues  thus  made,  and  the 
court  made  findings  of  fact  and  gave  judgment  and  decree 
in  favor  of  the  Kendrick  State  Bank,  holding  its  mortgage 
a  prior  and  superior  lien  to  that  of  the  plaintiff's.  The  ap- 
peal is  from  the  judgment  and  order  overruling  the  motion 
for  a  new  trial. 

The  controlling  question  for  decision  is  as  to  which  of 
said  mortgages  is  the  prior  and  superior  lien  on  said  lot. 
The  following  facts  appear  from  the  record:  On  the  four- 
teenth day  of  January,  1899,  Lydia  Taylor  and  her  husband 
gave  to  the  plaintiff  in  this  action  a  real  estate  mortgage 
on  said  lot  3  to  secure  the  payment  of  the  sum  of  $450,  and 
said  mortgage  was  thereafter  properly  recorded.  Thereafter 
on  November  2,  1900,  the  said  Taylors  conveyed  said  prem- 
ises to  the  defendant,  Arra  B.  Normoyle,  in  consideration  of 
the  sum  of  $700.  Said  conveyance  contained  a  covenant  of 
warranty  except  against  said  $450  mortgage;  and  on  the 
twenty-fourth  day  of  January,  1902,  said  Normoyle  executed 
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a  mortgage  to  the  Eendrick  State  Bank  on  said  lot  3,  to- 
gether with  other  property,  to  secure  the  payment  of  $3,900, 
which  mortgage  was  duly  recorded.  Subsequently  to  the 
execution  of  the  last-mentioned  mortgage,  the  plaintiff,  the 
Western  Loan  and  Savings  Company,  brought  an  action  to 
foreclose  said  $450  mortgage  against  said  Taylors  and  the 
said  Arra  B.  Normoyle,  as  defendants.  That  action  was  com- 
promised by  the  Normoyles  by  giving  the  Western  Loan  and 
Savings  Company  a  new  mortgage  in  the  place  of  said  $450 
mortgage  on  said  lot  3>  which  new  mortgage  secured  the 
payment  of  $410  instead  of  $450  as  the  first  mortgage  had 
done.  The  $410  mortgage  was  dated  January  4,  1903,  and 
properly  recorded  on  February  2d  of  the  same  year.  The 
last-mentioned  mortgage  is  the  basis  of  this  action;  that  is, 
the  Western  Loan  and  Savings  Company  brought  this  action 
to  foreclose  said  $410  mortgage. 

It  will  be  observed  from  the  foregoing  statement  of  facts 
that  the  $450  mortgage  was  dated  January  14,  1899;  the 
$3,900  mortgage  was  dated  January  24,  1902;  and  the  $410 
mortgage,  the  basis  of  this  action,  bears  date  January  4, 1903. 
But  it  is  contended  by  counsel  for  appellant  that  the  $410 
mortgage  was  simply  a  renewal  of  the  $450  mortgage  and 
for  that  reason  is  a  prior  and  superior  lien  on  said  lot  3 
to  the  $3,900  mortgage. 

The  evidence  shows  that  after  the  suit  had  been  brought  to 
foreclose  the  $450  mortgage,  a  compromise  of  that  matter 
was  made  and  adjusted  in  some  way  and  that  mortgage  was 
canceled  and  in  place  of  it  the  $410  mortgage  given;  and 
it  is  contended  by  counsel  for  appellant  that  after  the  com- 
promise, the  $410  mortgage  was  simply  a  renewal  of  the  $450 
mortgage,  and  for  that  reason  should  be  held  prior  and  su- 
perior to  the  $3,900  mortgage. 

There  is  nothing  in  the  $410  mortgage  that  indicates  that 
it  is  a  renewal  of  the  $450  mortgage,  although  the  oral  evi- 
dence of  the  plaintiff  shows  that  it  is.  The  record  contains 
a  written  satisfaction  of  said  $450  mortgage,  dated  the 
twentieth  day  of  January,  1903,  whereby  the  plaintiff  ac- 
knowledges the  payment  of  the  debt  secured  by  said  $450  mort- 
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gage,  and  acknowledges  full  satisfaction  of  said  mortgage, 
and  cancels  and  dischai^es  said  mortgage.  Said  satisfac- 
tion piece  is  signed  by  the  plaintiff  by  its  vice-president  and 
attested  by  its  assistant  secretary,  and  duly  acknowledged  be- 
fore a  notary  public.  It  is  covenanted  by  the  Normoyles  in 
the  $3,900  mortgage  as  follows:  "That  they  are  lawfully 
seised  in  fee  simple  of  the  aforesaid  premises,  and  have  good 
right  and  lawful  authority  to  sell  and  convey  the  same  in 
manner  and  form  aforesaid ;  that  they  are  free  and  clear  of 
all  encumbrances  whatever,  except  a  first  mortgage  to  the 
Western  Loan  and  Savings  Company." 

At  the  time  the  last-mentioned  mortgage  was  given,  the 
$450  mortgage  was  a  valid  and  subsisting  mortgage  on  said 
premises  and  a  prior  lien  to  that  of  the  last-mentioned  mort- 
gage. There  can  be  no  doubt  from  the  evidence  contained 
in  the  record  that  the  $410  secured  by  the  mortgage,  dated 
January  4,  1903,  was  a  part  of  the  $450  mortgage,  and  we 
do  not  think  it  was  the  intention  of  the  Normoyles  nor  the 
Western  Loan  and  Savings  Company  in  executing  and  ac- 
cepting said  $410  mortgage  to  make  its  lien  inferior  and 
subsequent  to  the  $3,900  mortgage.  The  Normoyles  had  taken 
a  conveyance  from  the  Taylors  to  the  title  to  the  said  lot 
3  prior  to  the  time  they  gave  either  of  the  mortgages  in- 
volved in  this  case,  and  they  took  the  title  thereto  subject 
to  said  $450  debt,  and  the  $3,900  mortgage  was  accepted  by 
the  bank  subject  to  the  $450  debt,  and  contains  a  provision 
to  that  effect. 

It  is  also  shown  by  the  oral  evidence  that  the  $450  mort- 
gage was  never  paid,  and  that  the  $410  mortgage  was  a  re- 
newal and  a  continuation  of  a  portion  of  that  debt,  $410  be- 
ing the  balance  left  of  the  $450  after  the  settlement  of  said 
matter  between  the  Normoyles  and  the  plaintiff.  A  renewal 
was  the  intention  of  the  parties  and  not  payment. 

As  we  view  it,  the  $3,900  mortgage  was  executed  subject  to 
the  pa3anent  of  the  Taylor  debt,  and  the  Taylor  debt  was 
not  paid  by  the  execution  of  the  $410  mortgage — ^that  was 
simply  a  renewal  and  continuation  of  that  debt.  That  was 
clearly  the  intention  of  the  parties,  and  in  section  926  of  1 
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Jones  on  Mortgages,  sixth  edition,  the  author  says:  ''But  not 
only  will  the  intention  of  the  parties  be  determined  by  the 
express  agreement  of  the  parties,  but  in  the  absence  of  this, 
by  the  circumstances  attending  the  transaction  from  which 
such  intention  may  be  inferred."  For  that  reason,  the  debt 
secured  by  said  $410  mortgage  is  a  prior  and  subsisting  lien 
to  that  of  the  $3,900  mortgage,  and  the  court  erred  in  not  so 
holding. 

The  judgment  must  be  reversed  and  the  cause  remanded, 
with  instructions  to  the  lower  court  to  make  proper  findings 
of  fact  and  enter  the  proper  judgment  and  decree,  holding 
that  said  $410  mortgage  is  prior  and  superior  to  said  $3,900 
mortgage  and  enter  decree  of  f oreclosure,  foreclosing  said  $410 
mortgage. 

Costs  are  awarded  to  the  appellant 

Ailshie,  C.  J.,  concurs.    . 

ON  petition  fob  reheabino. 

(May  81,  1907.) 

AILSHIE,  C.  J. — After  a  re-examination  of  this  case,  we 
are  stiU  of  the  opinion  that  the  judgment  of  the  lower  court 
must  be  reversed,  but  we  have  concluded  that  the  interests 
of  justice  would  be  better  served  by  granting  a  new  trial 
than  to  direct  findings  and  judgment  as  required  by  the 
original  opinion  herein.  It  has  been  argued  by  the  attorneys 
for  the  respondents  that  since  the  complaint  in  this  case 
nowhere  suggests  that  the  mortgage  sued  upon  is  a  renewal 
and  continuation  of  the  Taylor  mortgage,  that  therefore  a 
finding  on  that  fact  would  be  unsupported  by  the  pleadings 
and  void.  In  support  of  this  position  we  are  cited  to  23 
Cyc.  818.  It  must  be  conceded  that  the  findings  of  fact 
should  respond  to  the  material  issues  made  by  the  plead- 
ings. While  this  is  true,  consideration  must  be  had  for  tie 
requirements  of  sections  4225  and  4226  of  the  Revised  Stat- 
utes. It  is  there  provided  that  where  the  variance  between 
the  allegations  in  the  pleadings  and  the  proofs  adduced  is 
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not  such  as  to  mislead  the  adverse  party  to  his  prejudice,  the 
variance  shall  be  disregarded.  In  such  a  case  *'the  court 
may  direct  the  fact  to  be  found  according  to  the  evidence,  or 
may  order  an  immediate  amendment."  If,  however,  the  va- 
riance is  such  as  to  mislead  the  adverse  party  to  his  preju- 
dice, **the  court  may  order  the  pleading  to  be  amended  upon 
such  terms  as  may  be  just."  It  will,  therefore,  be  seen  that 
under  the  requirements  of  the  foregoing  provisions  of  the 
statute,  the  court  is  not  powerless  in  such  a  case  as  this  to 
do  justice  between  the  parties.  In  view  of  the  fact  that  the  in- 
tent of  the  parties  in  the  execution  of  the  $410  mortgage — 
that  being  the  one  sued  on  herein — must  be  the  controlling 
consideration  in  determining  whether  or  not  this  mortgage 
is  prior  or  subsequent  in  point  of  right  to  the  $3,900  mort- 
gage, both  parties  should  be  given  ample  opportunity  to  pro- 
duce their  proofs  on  that  point.  Likewise  in  reference  to 
the  usurious  character  of  the  Taylor  mortgage  of  which  it 
is  claimed  this  is  a  renewal.  The  defendants  should  be  given 
a  new  trial  and  the  opportunity  of  producing  their  proofs 
as  to  whether  the  original  mortgage  was  fully  purged  of 
usury  in  the  execution  of  the  renewal  mortgage.  We  are 
of  the  opinion  that  the  ends  of  justice  would  be  better  sub- 
served by  granting  a  new  trial  than  for  us  to  direct  a  judg- 
ment as  heretofore  indicated.  The  judgment  of  the  lower 
court  is  reversed  and  a  new  trial  is  granted,  and  the  cause 
is  accordingly  remanded. 

Sullivan,  J.,  concurs. 
Idaho.  Vol.  13—22 
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(May  4,  1907.) 

D.  J.  McGILVERY,  Appellant,  v.  THE  CITY  OF  LEWIS- 
TON  et  al.,  Respondents. 

[90  Pac.   348.] 

Municipal  Law — City  Chaeter — Sewer  Districts — Special  Assess* 
MENTS — Lien  of  Assessment — Payment  op  Assessment  in  In- 
stallments— Interest  on  Installments — Benefits  Received 
from  Improvement — Method  of  Determining  Benefits — As- 
sessment on  Lots  and  not  on  Improvements — Publication  of 
Notice — Services  of  Engineer. 

1.  Under  the  provisions  of  section  75  of  the  charter  of  Lewis- 
ton  (Sess.  Laws  1903,  p.  105),  the  city  council  have  authority  to 
create  and  organize  sewer  districts  and  to  levy  assessments  against 
all  the  lots  and  tracts  of  land  within  such  districts  for  the  pay- 
ment of  the  expense  of  constructing  sewer  systems,  such  assess- 
ments to  be  levied  "in  proportion  to  the  benefits'*  to  be  received 
by  the  respective  lots  and  parcels  of  land  so  assessed. 

2.  In  imposing  and  levying  special  assessments  within  a  sewer 
district  for  the  purpose  of  meeting  and  defraying  the  expense  of 
constructing  a  sewer  system  therein,  it  is  both  just  and  equitable 
that  such  assessments  be  imposed  upon  the  land  itself  and  not  upon 
the  improvements  thereon.  In  such  case  the  real  and  substantial 
benefit  derived  is  to  the  ''lots  and  parcels  of  land"  and  not  to  the 
improvements  thereon. 

3.  There  is  no  absolute  standard  of  certainty  that  can  be  em- 
ployed in  arriving  at  the  henefits  to  be  received  by  any  particular 
lot  or  parcel  of  land  from  the  construction  of  a  sewer  or  any  other 
public  improvement.  Under  the  charter  of  the  city  of  Lewiston 
(section  75),  a  determination  of  the  manner  and  method  of  arriv- 
ing at  the  benefits  to  be  derived  by  any  lot  or  parcel  of  land  is 
left  to  the  judgment  and  determination  of  the  city  council,  and 
if  in  their  judgment  the  topography  of  the  district,  the  value  and 
utility  of  the  lots  in  the  different  sections  of  that  district,  the 
facility  with  which  they  are  to  be  sen'^ed,  the  relative  demand  and 
urgency  for  the  improvement,  and  their  nearness  to  or  remoteness 
from  the  business  or  residence  portion  of  the  district  require  or 
demand  the  segregation  of  the  entire  sewer  district  into  separate 
and  distinct  classes  or  subdivisions  for  the  purpose  of  reaching 
a  just  and  equitable  assessment  with  reference  to  benefits,  then 
there  can  be  no  \-alid  objection  to  their  doing  so* 
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4.  Under  the  pTOvisions  of  section  75  of  the  charter  of  Lewis- 
ton,  it  is  competent  for  the  citj  council  to  issue  its  sewer  district 
VBrrants  or  bonds  bearing  interest  at  the  rate  of  six  per  cent  per 
annum,  interest  to  be  payable  annually. 

5.  Where  the  city  council  have  determined  to  make  a  sewer 
usessment  payable  in  installments  as  authorized  by  the  provisions 
of  section  75  of  their  charter,  and  a  property  owner  desires  at  any 
time  to  redeem  his  property  from  such  assessment  by  paying  the 
installments  not  yet  due,  he  may  do  so  by  paying  interest  thereon 
to  the  date  of  payment  of  the  installment. 

6.  Under  the  provisions  of  a  city  charter  which  provides  that  th€t 
cost  of  eonstructing  a  sewer  system  shall  be  assessed  ''on  the  lots 
and  parcels  of  land  benefited  by  any  improvements  in  proportion 
to  the  benefits  of  said  lots  and  parcels  of  land  respectively, "  it  is 
not  necessary  that  the  lots  or  parcels  of  land  should  abut  on  the 
sewer  improvement  in  order  to  be  subject  to  such  assessment.  It 
may  not  be  benefited  as  much  as  property  abutting  on  the  sewer 
line,  still,  if  within  the  district  and  capable  of  drainage  by  means 
of  the  improvement,  it  is  subject  to  assessment  in  the  proportion 
that  the  benefit  it  may  receive  shall  bear  to  the  benefits  received 
by  the  other  lots  and  parcels  of  land  respectively,  within  the  dis- 
trict. 

7.  Where  the  city  council  have  determined  to  make  the  assess- 
ment payable  in  installments,  they  must  make  those  installments 
equal. 

8.  Where  a  statute  provides  for  the  giving  of  "twenty  days' 
notice"  by  publication  in  some  newspaper,  but  does  not  specify 
any  number  of  issues  of  the  paper  in  which  the  notice  shall  be 
published,  it  is  a  sufficient  compliance  with  the  statute  if  the  notice 
is  published  in  one  issue  of  the  paper,  and  that  publication  occurs 
twenty  days  prior  to  the  date  of  the  meeting  or  other  action  of 
which  the  publication  purports  to  give  notice. 

9.  Where  a  city  charter  authorizes  the  creation  of  sewer  dis- 
tricts and  the  levy  of  special  assessments  upon  the  lots  and  par- 
cels of  land  to  be  benefited  by  the  construction  of  a  sewer  system 
therein,  and  the  statute  provides  that  ''the  funds  raised  by  such 
assessment  shall  be  applied  solely  toward  the  payment  of  such  im- 
provements and  construction  and  the  redemption  of  the  warrants 
and  bonds  issued  therefor,"  a  levy  of  the  assessment  is  all  the 
appropriation  necessary  to  be  made  in  order  to  make  the  fund 
available  for  the  payment  of  the  indebtedness  incurred  by  the  con- 
struction of  the  sewer  system. 

10.  The  services  of  an  engineer  in  making  surveys,  preparing 
estimates,  maps  and  plats  of  the  proposed  sewer  district  and  pre- 
paring plans  and  specifications  for  a  proposed  sewer  improvement, 
is  a  proper  and  legitimate  part  of  the  necessary  expense  of  coa- 
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structing  such  sewer  system,  and  the  expense  thereof  may  properly 
be  included  in  the  assessment  levied  on  the  property  within  sach 
district  for  that  purpose. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  the  County  of  Nez  Perce.  Hon.  Edgar  C.  Steele, 
Judge. 

Action  by  the  plaintiff  to  secure  an  injunction  against  the 
defendants  proceeding  with  the  construction  of  a  sewer  system 
and  incurring  the  expenses  necessary  therefor.  Judgment  for 
the  defendant,  and  plaintiff  appealed.    Affirmed. 

Fred  E.  Butler,  for  Appellant. 

The  charter  of  the  city  contains  no  express  provision  author- 
izing the  construction  of  these  sewers  otherwise  than  upon  a 
city  obligation,  and  to  incur  such  an  obligation  the  matter 
should  have  been  submitted  to  a  vote  of  the  people  as  required 
by  section  3  of  article  8  of  the  constitution. 

The  legislature  of  Idaho,  in  1901,  expressly  provided  for 
the  cities  and  villages  in  the  state  generally  a  means  whereby 
they  could  issue  obligations  that  are  not  city  obligations  and 
are  limited  solely  to  the  lien  of  special  assessments  for  their 
payment.  (Laws  1901,  p.  98.)  This  enactment  shows  a  recog- 
nition in  this  state  of  the  necessity  of  making  such  an  ex- 
press provision  to  authorize  the  incurring  of  such  an  obli- 
gation. 

"The  fact  that  the  law  creating  a  debt  makes  provision  for 
a  special  tax  to  pay  it  does  not  limit  the  creditor's  right  of 
payment  to  the  fund  yielded  by  the  special  tax.  He  is  a  cred- 
itor of  the  municipality  or  other  governmental  division  for  the 
full  amount  of  his  debt,  and  is  entitled  to  be  paid  in  full,  re- 
gardless of  the  amount  yielded  by  the  special  tax,  unless  the 
contrary  is  expressly  provided."  (Gray  on  Limitations  of 
Taxing  Power  and  Public  Indebtedness,  sec.  2147;  United 
States  V.  Clark  County,  96  U.  S.  211,  24  L.  ed.  628 ;  United 
States  V.  Macon  Co,,  99  U.  S.  582,  25  L.  ed.  331;  Knox  Co. 
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V.  United  States,  109  U.  S.  229,  27  L.  eA  914,  3  Sup.  Ct.  Rep. 
131.) 

Not  only  is  there  no  express  provision  in  the  city  charter 
that  it  shall  not  be  liable  upon  these  obligations,  but  there 
is  express  provision  indicating  that  it  is  to  be  liable.  In  sub- 
division 5  of  section  75  of  the  charter  (Laws  1903,  p.  141)  it 
is  provided,  with  reference  to  sales  of  property  for  these  de- 
linquent assessments,  that:  "The  city  of  Levriston  shall  have 
the  right  to  bid  in  said  property  at  the  public  sale  herein  pro- 
vided for,  and  the  certificate  of  sale  shall  be  issued  to  said 
city." 

Why  would  the  city  be  given  authority  to  bid  at  such  sale 
if  it  were  not  personally  liable  for  the  obligation,  for  the  pay- 
ment of  which  the  sale  was  being  made  1  Why  should  the  city 
bid  and  receive  the  certificates  of  sale  unless  to  indemnify  it 
for  obligations  it  had  assumed!  There  is  not  a  case  in  the 
statutory  history  of  the  country  where  a  city,  county  or  other 
municipality  has  been  authorized  to  bid  at  a  tax  sale  in  a 
case  where  it  was  not  personally  liable  for  the  liabilities  for 
the  payment  of  which  the  tax  was  being  raised. 

The  council  has  no  power  to  issue  a  bond  which  does  not 
provide  for  a  liability  equal  in  degree  with  that  provided  by 
the  charter.  (Austin  v.  Seattle,  2  Wash.  667,  27  Pac.  559; 
Vnited  States  v.  Ft.  Scott,  99  U.  S.  152,  25  L.  ed.  348.) 

There  is  no  authority  to  assess  the  property  of  appellant 
and  the  other  outlying  lots  which  are  not  connected  with  the 
main  sewer  or  any  of  the  laterals  thereof.  {Vreeland  v. 
Mayor,  58  N.  J.  L.  126,  32  Atl.  68 ;  In  re  Park  Ave.  Sewer,  169 
Pa.  St.  433,  32  Ati.  574;  In  re  Sewer  on  Beachwood  Ave,,  179 
Pa.  St  490,  36  Atl.  209  \  Whitman  v.  City  of  Reading,  169 
Pa.  St.  375,  32  Atl.  576 ;  Hanscom  v.  City  of  Omaha,  11  Neb. 
37,  7  N.  W.  739.) 

They  can  be  assessed  only  for  the  benefit  and  advantage 
which  they  will  derive  from  the  improvement,  over  and  above 
their  loss  and  damage;  and  such  benefit  and  damage  ought 
not  to  be  speculative  and  distant,  depending  upon  remote 
and  uncertain  contingencies,  but  it  should  be  substantial,  cer- 
tain and  capable  of  being  realized  within  a  reasonable  and 
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convenient  time.  (Matter  of  Fourth  Ave.,  20  N.  T.  Com.  Law, 
452 ;  City  of  Atchison  v.  Pfice,  45  Kan.  296,  25  Pac.  605;  In 
re  Morewood  Ave.,  159  Pa.  St.  20,  28  Atl.  123,  132;  City  of 
Chicago  v.  Adcock,  168  HI.  221,  48  N.  E.  155;  Thomas  v. 
Grain,  35  Mich.  154,  24  Am.  Rep.  535;  New  York  Ry.  Co.  v. 
New  Haven,  42  Conn.  279,  19  Am.  Rep.  534;  State  v.  Eliz- 
abeth, 40  N.  J.  L.  274.) 

What  are  considered  benefits:  Abbott  on  Municipal  Cor- 
porations, p.  843,  sec.  348 ;  McKivitt  v.  Hoboken,  45  N.  J.  L. 
^82;  Taylor  v.  Palmer,  31  Cal.  240;  People  v.  City  of  Brook- 
lyn, 23  Barb.  166;  Bowles  v.  Biddinger  Co.,  6  Ohio  Dec.  87L 

Eugene  A.  Cox,  for  Respondents. 

The  legislature  has  provided  two  independent  methods  for 
the  construction  of  special  improvements,  and  has  left  to  the 
discretion  of  the  council  the  determination  of  whether  a  giv&ck 
improvement  is  general  or  special.  This  is  very  common  in 
city  charters.  (Boise  Charter,  1907,  cc.  10,  11;  Lewiston 
Charter,  1907 ;  Freeholders'  Charter  of  Spokane,  Act  of  March 
24,  1890.) 

Whenever  the  council  has  determined  that  the  improvement 
is  local  in  its  nature,  so  that  proceedings  must  be  had  to  charge 
the  cost  of  construction  upon  the  lands  especially  benefited, 
as  provided  by  section  75  of  the  charter,  that  determination 
precludes  any  proceedings  to  cast  a  debt  upon  the  city  at 
large  under  the  provisions  of  section  65,  and  the  debt  not 
only  is,  but  must  be,  an  obligation  solely  of  the  special  im- 
provement district.  (Abbott  on  Municipal  Corporations,  sec 
340.) 

The  city  is  merely  an  agent  of  the  property  owners  for 
the  collection  of  these  taxes.  No  liability  can  be  implied  from 
the  fact  that  it  is  given  authority  to  bid  at  the  tax  sales. 
The  county  occupies  the  same  position  toward  the  state,  and 
yet  no  primary  liability  is  imposed  upon  the  county.  (State 
v,  Ada  Co.,  7  Idaho,  260,  62  Pac.  457;  25  Am.  &  Eng.  Ency. 
of  Law,  1233.) 

The  corporation  has  the  corporate  power  to  limit  its  liability 
by  contract  to  pay  only  out  of  the  fund  whioh  the  statute  au- 
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thorized  it  to  raise  for  such  payment.  Such  a  power,  whether 
expressly  given  or  not,  is  necessary  to  other  powers  expressly 
granted  and  will  be  implied.  (United  States  v.  Clark  Co., 
96  U.  S.  211,  24  L.  ed.  628;  Village  of  Park  Bidge  v,  Robin- 
son,  198  IlL  571,  92  Am.  St.  Rep.  276,  65  N.  E.  104;  Second 
Nat,  Bank  v.  City  of  Lansing,  25  Mich.  207 ;  Atkinson  v.  City 
of  Great  Falls,  16  Mont.  372,  40  Pac.  877;  Quill  v.  Indianap- 
olis, 124  Ind.  292,  23  N.  E.  788,  7  L.  R.  A.  681 ;  Beard  v.  City 
of  Brooklin,  31  Barb.  142;  Connolly  v.  San  Francisco  (Cal.), 
33  Pac.  1109;  City  of  Cincinnati  v.  CrowUy  (D.  C),  7  Ohio 
Dec.  596.) 

The  performance  of  the  necessary  preliminary  work  in  mak- 
ing special  improvements  is  one  of  the  usual  and  necessary 
functions  of  the  city;  such  preliminary  expenses  are  ordi- 
nary and  necessary  expenses  and  are  not  '^debts''  within  the 
constitutional  limitation. 

Even  under  appellant's  theory  that  an  election  was  neces- 
sary to  authorize  the  improvement,  the  preliminary  plans  and 
specifications  would  necessarily  be  required  before  the  elec- 
tion could  be  had.  This  clearly  shows  that  this  item  is  nec- 
essarily incurred  in  the  performance  of  a  function  of  the 
municipal  government.  (Elkhart  v.  Wickwire,  121  Ind.  331, 
22  N.  E.  342;  Gardner  v.  Street  Commrs.  etc.,  188  Mass.  223, 
74  N.  E.  341.) 

The  following  additional  authorities  are  in  point  upon  the 
question  of  the  city's  general  obligation:  State  v.  Moss 
(Wash.),  86  Pac.  1129 ;  City  of  Denver  v.  National  Exchange 
BanJt,  34  Colo.  387,  82  Pac.  448;  Turner  v.  City  of  Guthrie,  13 
Okla.  26,  73  Pac.  283 ;  Northwestern  Lumber  Co.  v.  City  of 
Aberdeen,  20  Wash.  102,  54  Pac.  935;  Mijer  v.  City  of  San 
Francisco,  150  Cal.  131,  88  Pac.  722;  City  of  Greencastle  v. 
Allen,  43  Ind.  347;  State  v.  Common  Council  of  Michigan 
City,  138  Ind.  455,  37  N.  E.  1041 ;  Stephens  v.  City  of  Spo- 
kane, 14  Wash.  298,  44  Pac.  541,  45  Pac.  31;  City  of  Chicago 
V.  People,  48  111.  416 ;  Howell  v.  City  of  Philadelphia,  38  Pa. 
St.  471;  Peake  v.  City  of  New  Orleans,  139  U.  S.  342,  35  L. 
ed,  131, 11  Sup.  Ct.  Rep.  541,  38  Fed.  779. 
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Assessments  for  special  improvements  are  not  "taxes" 
within  the  provisions  of  the  city  charter  limiting  taxes  for 
general  municipal  purposes  to  fifteen  miUs  on  the  dollar  for 
each  year. 

''All  such  assessments  shall  be  known  as  special  assessments 
for  improvements  and  construction,  and  shall  be  levied  and 
collected  as  a  separate  tax  in  addition  to  the  t€«ation  for  gen- 
eral purposes."  (Sess.  Laws  1903,  p.  137;  25  Am.  &  Bng. 
Bncy.  of  Law,  2d  ed.,  1168.) 

Local  assessments  may  be  made  on  a  basis  exclusive  of  im- 
provements. The  frontage  rule,  which  has  been  long  approved, 
of  course,  excludes  improvements.  (Cooley  on  Taxation,  3d 
ed.,  pp.  1217,  1226,  1227;  25  Am.  &  Eng.  Bncy.  of  Law,  2d 
ed.,  1200.) 

The  law  under  which  these  proceedings  are  had  differs  from 
the  general  state  law  and  other  special  charters  in  the  state, 
and  from  most  other  special  improvement  laws,  in  that  the 
special  improvements  rest  upon  the  consent  of  the  property 
owners  who  are  to  pay  for  them,  and  proceedings  cannot  be 
had  if  a  majority  of  the  owners  object. 

As  in  the  case  of  general  taxation  the  burden  is  distrib- 
uted upon  some  general  rule  of  equality,  so  a  local  assessment 
should,  as  nearly  as  practicable,  be  imposed  upon  all  property 
standing  in  like  relation.  (25  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  1198,  sec.  5 ;  City  of  Denver  v.  Kennedy,  33  Colo.  80, 
80  Pac.  122;  CoUins  v.  City  of  Holyoke,  146  Mass.  298,  15  N. 
E.  909;  Gray's  Limitation  of  Taxing  Power,  p.  969,  sec.  1894; 
Bacon  v.  Mayor  etc,  of  Savannah,  86  Ga.  301,  12  S.  E.  580  i 
Spencer  v.  Merchant,  100  N.  Y.  585,  3  N.  E.  682,  125  U.  S. 
345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep.  921 ;  Lightner  v.  City  of 
Peoria,  150  111.  80,  37  N.  E.  69;  Findlay  v.  Frey,  51  Ohio  St. 
390,  38  N.  E.  114.) 

The  charter  leaves  the  council  to  ascertain  the  benefit  by  any 
method  which  may  seem  proper  to  them.  It  is  certain  that 
the  findings  could  not  be  disturbed  without  an  allegation  that 
the  apportionment  was  not  as  a  fact  in  accordance  with  the 
benefits.    {Lent  v.  Tillson,  72  Cal.  404,  14  Pac.  71;  Fagan  v. 
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City  of  Chicago,  84  111.  227;  Rogers  v.  City  of  8t  Paul,  22 
Minn.  494;  Carpenter  v.  City  of  St.  Paxil,  23  Minn.  232.) 

The  manner  of  apportionment  is  immaterial  so  long  as  it 
properly  distributes  the  cost  between  the  owners  of  the  prop- 
erty benefited.  {City  of  St.  Joseph  v.  Anthony,  30  Mo.  537; 
Jersey  City  v.  Howeth,  30  N.  J.  L.  521 ;  Pike  v.  Chicago,  155 
IlL  656,  40  N.  E.  567.) 

Where  a  legislative  body  has  fixed  a  standard  for  the  levy 
of  special  assessments,  the  judiciary  cannot  substitute  their 
own  standard.  {Kelly  v.  Chadwick,  104  La.  719,  29  South. 
295.) 

The  decision  of  the  corporate  authority  that  a  proposed  im- 
provement will  be  advantageous  to  a  certain  property  will  be 
conclusive,  and  an  assessment  for  benefits  is  a  judgment  and 
cannot  be  attacked  collaterally  when  made  by  a  competent 
board.  (Cooley  on  Taxation,  3d  ed.,  1211,  1256;  Cruger's 
Petition,  84  N,  Y.  619;  Davies  v.  Saginaw,  87  Mich.  439,  49 
N.  W.  667.) 

The  time  and  manner  of  the  payment  of  the  assessments  for 
the  improvement  of  a  street  after  they  have  been  made  in  con- 
formity to  law  is  a  matter  in  legislative  discretion,  and  its  ac- 
tion in  that  respect  ought  not  to  be  disturbed  by  the  courts 
unless  it  is  manifestly  unjust  and  oppressive.  {Ladd  v.  Gam- 
bell,  35  Or.  393,  59  Pac.  113.) 

It  is  not  necessary  that  every  improvement  should  actually 
extend  to  lands  in  order  to  add  a  benefit.  {Hart  v.  City  of 
Omaha  (Neb.) ,  105  N.  W.  546 ;  Sears  v.  Board,  180  Mass.  274,  62 
N.  E.  398, 62  L.  R.  A.  144;  Gray's  Limitation  of  Taxing  Power, 
sec.  1889;  25  Am.  &  Eng.  Ency.  of  Law,  1189;  Roberts  v.  City 
of  Evanston,  218  111.  296,  75  N.  E.  923  (citing  other  Illinois 
cases) ;  Goodrich  v.  Detroit,  123  Mich.  559,  82  N.  W.  255;  Col- 
lins V.  City  of  Holyoke,  146  Mass.  298,  15  N.  E.  908;  L.  <&  N. 
R,  Co.  V.  City  of  St.  Louis,  134  111.  606,  25  N.  B.  962;  Kelly 
V.  City  of  Chicago,  148  111.  90,  35  N.  E.  752;  McCormick  v. 
City  of  Omaha,  37  Neb.  829,  56  N.  W.  626;  Lansing  v.  City  of 
Lincoln,  32  Neb.  457,  49  N.  W.  650;  Calumet  Ry.  Co.  v.  Moore, 
124  111.  329,  15  N.  E.  764;  Walker  v.  City  of  Chicago,  202  111. 
531,  67  N.  E.  369;  Culbertson  v.  Knight,  152  Ind.  121,  52  N. 
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E.  700 ;  McEee  Land  &  Imp.  Co.  v.  WiUiams,  63  App.  Div. 
553,  71  N.  Y.  Supp.  1141;  Ryder's  Estate  v.  Alton,  175  lU. 
94,  51  N.  E.  821 ;  Allison  Land  Co.  v.  Burough  of  Tenafly,  68 
N.  J.  L.  205,  52  Atl.  231 ;  Shurtleff^  v.  City  of  Chicago,  190  111. 
473,  60  N.  E.  870;  Dickson  v.  City  of  Racine,  65  Wis.  306,  27 
K  W.  58 ;  Mock  v.  City  of  Muncie  (Ind.) ,  32  N.  E.  718 ;  Vree- 
land  V.  Mayor,  60  N.  J.  L.  168,  37  Atl.  737 ;  In  re  City  of 
Amsterdam,  126  N.  Y.  158,  27  N.  E.  272 ;  37  Am.  &  Eng.  Corp. 
Cas.  224;  Ray  v.  City  of  JeffersonvUle,  90  Ind.  567.)  In 
the  last  case  the  charter  provisions  were  in  effect  identical 
with  those  of  the  Lewiston  charter. 

The  holdings  of  the  Pennsylvania  court  are  not  in  line  with 
the  authorities  of  other  states,  but  are  based  upon  limitations 
peculiar  to  the  constitution  of  that  state. 

It  is  immaterial  whether  the  instrument  be  called  an  ordi- 
nance or  resolution ;  if  passed  with  the  proper  formalities,  it 
is  effective.  (Hellman  v.  Shoulters,  114  Cal.  136,  44  Pac. 
915,  45  Pac.  1057;  City  of  Los  Angeles  v.  Waldron,  65  CaL 
283,  3  Pac.  890.) 

It  is  customary  where  the  city  engineer,  instead  of  giving 
his  time  to  the  public  service,  gives  some  portion  of  it,  at  the 
direction  of  the  council,  to  the  superintendence  of  special  im- 
provements, to  charge  up  the  cost  of  such  services  to  the  im- 
provement district  and  levy  and  collect  the  same  with  other 
expenses.     (Gibson  v.  Chicago,  22  111.  566.) 

AILSHIE,  C.  J. — The  city  of  Lewiston  has  been  acting 
under  a  special  charter  since  1863.  The  charter,  however,  in- 
volved in  this  action  was  granted  by  the  legislative  session  of 
1903  and  is  embodied  in  house  bill  No.  104  (Sess.  Laws,  1903, 
p.  105  et  seq.).  Section  75  of  that  act  (pp.  135-142)  contains 
all  of  the  provisions  that  require  consideration  or  construction 
in  this  case.  Acting  under  the  authority  conferred  by  the 
provisions  of  section  75  of  the  charter,  the  city  council  passed 
a  resolution  creating  a  sewer  district  and  defining  the  bound- 
aries thereof,  which  it  designated  the  "Downtown  Sewer  Dish 
trict,''  and  thereafter,  in  pursuance  of  the  provisions  of  the 
charter,  gave  notice  to  the  property  owners,  and  made  the 
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necessary  estimates  as  to  the  cost  of  the  contemplated  improve- 
ment, and  passed  the  necessary  ordinances  and  resolutions 
looking  to  the  construction  of  a  sewer  system  within  that  dis- 
trict. The  council  divided  the  main  sewer  district  into  four 
subdivisions,  and  thereafter  awarded  contracts  for  the  con- 
struction of  the  works  in  the  several  subdistricts.  The  appel- 
lant owns  vacant  and  unimproved  lots  situated  within  sub- 
district  4  of  the  main  sewer  district.  His  action  was  filed  in 
the  district  court  praying  for  an  injunction  restraining  the 
city  and  the  contractors  from  the  prosecution  of  the  work  and 
from  levying  and  collecting  the  special  assessments  provided 
for  by  the  resolutions  and  ordinances.  The  defendants  inter- 
posed a  demurrer  to  the  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
this  demurrer  was  sustained  and  a  judgment  of  dismissal 
was  thereupon  entered.  Plaintiff  has  appealed  from  the 
judgment. 

The  appellant  has  submitted  nineteen  questions  for  the  con- 
sideration of  the  court  in  this  case,  some  of  which,  it  seems  to 
us,  deserve  only  a  passing  mention,  and  others,  perhaps,  more 
extended  consideration.  We  will  deal  with  them,  however, 
in  the  order  in  which  they  are  presented. 

1.  Appellant  has  argued  in  his  brief  that  the  city  charter 
contains  no  express  provision  authorizing  the  construction  of 
sewers  otherwise  than  as  a  city  obligation  and  that  the  expense 
of  doing  so  must  therefore  become  an  obligation  of  the  city, 
and  must  necessarily  be  submitted  to  a  vote  of  the  people  as 
required  by  section  3  of  article  8  of  the  constitution.  Upon 
oral  argument,  however,  he  has  abandoned  this  position  and 
joined  counsel  for  the  city  in  submitting  authorities  to  the 
effect  that  such  an  obligation  as  the  city  seeks  to  incur  in  this 
case  is  not  an* 'indebtedness  or  liability  "within  contemplation 
of  the  inhibition  of  the  constitution  as  provided  in  section  3 
of  article  8.  From  an  examination  and  consideration  of  the 
cases  cited,  it  would  seem  that  the  courts  have  quite  generally 
held  that  such  obligations  required  to  be  paid  out  of  special 
assessments  levied  against  the  property  particularly  benefited 
are  not  an  ''indebtedness  or  liability"  within  the  contempla- 


Digitized  by  LjOOQIC 


McGiLVERY  V.  City  op  Lewiston.     [13  Idaho, 

Opinion  of  the  Court — Ailshie,  C.  J. 

tion  of  the  constitutional  provision,  and  that  the  same  may  be 
incurred  without  submission  to  a  vote  of  the  people.  In  other 
words,  it  is  held  that  the  legislature  has  plenary  power  in  such 
matters,  and  that  if  the  statutory  provisions  are  followed  and 
complied  with,  there  can  be  no  legal  and  valid  cause  of  com- 
plaint upon  the  part  of  a  property  owner  affected  by  the  as- 
sessment. The  following  are  some  of  the  principal  cases  cited 
to  this  effect :  People  v.  Pacheco,  27  Cal.  218 ;  Meyer  v.  City 
-and  County  of  San  Francisco,  150  Cal.  131,  88  Pac.  722;  Little 
V.  City  of  Portland,  26  Or.  235,  37  Pac.  911 ;  Atkinson  v.  City 
of  Oreat  Falls,  16  Mont.  372,  40  Pac.  877 ;  City  of  Litchfield 
V.  Ballou,  114  U.  S.  190,  29  L.  ed.  132,  5  Sup.  Ct.  Rep.  820; 
Cooley's  Constitutional  Limitations,  7th  ed.,  92;  Davis  v.  City 
of  Des  Moines,  71  Iowa,  500,  32  N.  W.  470;  Corey  v.  City  of 
Ft.  Dodge  (Iowa),  111  N.  W.  6;  Tuttle  v.  Polk,  92  Iowa,  433, 
60  N.  W.  733;  City  of  Clinton  v.  Walliker,  98  Iowa,  655,  68 
N.  W.  431 ;  Quill  V.  City  of  Indianapolis,  124  Ind.  292,  23  N. 
B.  788,  7  L.  R.  A.  681 ;  1  Dillon  on  Municipal  Corporations, 
477;  Winstcm  v.  City  of  Spokane,  12  Wash.  524,  41  Pac.  888; 
Smith  V.  City  of  Seattle,  25  Wash.  300,  65  Pac.  612;  Commis- 
sioners of  Highways  of  Ooshen  v,  Jackson,  165  111.  17,  45  N.  B. 
1000;  Kansas  City  v.  Ward,  134  Mo.  172,  35  S.  W.  600;  1  Ab- 
bott  on  Municipal  Corporations,  sec.  340 ;  25  Am.  &  Bug.  Bncy. 
of  Law,  1233;  State  v.  Moss  (Wash.),  86  Pac.  1129;  Oerman- 
American  Savings  Bank  v.  City  of  Spokane,  17  Wash.  315, 
38  L.  R.  A.  259,  47  Pac.  1103,  49  Pac.  542 ;  Rhode  Island  Mort- 
gage &  Trust  Co.  V.  City  of  Spokane,  19  Wash.  616,  53  Pac. 
1104 ;  Gray  on  Limitations  of  Taxing  Power,  sec.  2102 ;  City  of 
Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am.  Rep.  416 ;  Swanson 
V.  City  of  Ottumwa,  118  Iowa,  161,  91  N.  W.  1049,  59  L.  B. 
A.  620 ;  Gedge  v.  City  of  Covington,  26  Ky.  Law  R^p.  273,  80 
S.W.  1160;2  Smith's  Modern  Law  of  Municipal  Corporations, 
p.  879 ;  1  Abbott  on  Municipal  Corporations,  336 ;  Borough  of 
McKcesport  v.  Fidler,  147  Pa.  St.  532,  23  Atl.  799;  Simonton 
on  Municipal  Bonds,  sec.  135. 

2.  The  next  proposition  urged  is  that  "the  tax  which  has 
been  levied  for  the  payment  of  this  assessment  amounts  to 
more  than  fifteen  mills  annually  upon  the  property  assessed," 
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and  is  therefore  in  excess  of  the  debt  limitation.  This  ques- 
tion is  practically  disposed  of  by  appellant's  admission  on  the 
first  question.  If  the  special  assessment  levied  and  the  obli- 
gation thereby  incurred  were  an  ** indebtedness  or  liability" 
within  the  meaning  of  the  constitution,  then  and  in  that  case 
the  proposition  would  have  to  be  submitted  to  a  vote  of  the 
people — likewise  if  it  were  a  city  debt  or  liability.  If  it  is 
not  an  obligation  of  the  city,  it  is  immaterial  whether  the  an- 
nual assessments  and  installments  to  be  paid  amount  to  more 
than  fifteen  mills  on  the  dollar  of  assessed  valuation  of  the 
property.  The  statute  authorizes  the  levy  of  a  special  assess- 
ment upon  the  property  to  be  benefited,  and  the  city  council 
have  pursued  the  methods  pointed  out  and  created  a  special 
fund  to  be  raised  annually  for  the  purpose  of  meeting  the  in- 
stallments as  th^  fall  due.  This  is  in  conformity  with  the 
provisions  of  the  statute,  and  does  not  appear  in  any  respect 
to  be  out  of  harmony  with  the  constitution. 

3.  ''Is  it  unlawful  to  make  the  assessments  for « sewer  on 
the  valuation  of  the  ground  exclusive  of  the  valuation  of  the 
improvements  thereon  t ' '  We  answer  this  question  in  the  neg- 
ative. It  was  undoubtedly  the  intention  of  the  legislature  that 
the  assessment  should  be  made  upon  the  lots  and  ground 
within  the  district  rather  than  upon  the  improvements  to  be 
found  thereon.  This  would  appear  both  just  and  equitable,  for 
the  reason  that  the  ground  itself  is  permanent  and  is  not  capa- 
ble of  loss  or  destruction,  while  the  improvements  placed  upon 
the  ground  may  be  of  many  thousands  of  dollars  in  value  one 
day  and  be  swept  away  by  fire  before  another  day  comes.  In 
other  words,  the  improvements  are  capable  and  susceptible 
of  sudden  loss  and  destruction,  and  for  that  reason  should  not 
be  taken  into  consideration  in  the  apportionment  of  benefits 
to  be  received.  The  buildings  or  other  improvements  upon 
the  land  are  increased  but  slightly,  if  any,  in  value  by  reason 
of  the  public  improvement — ^they  could  be  erected  as  cheaply 
after  the  construction  of  the  sewer  as  they  could  have  been 
before.  The  construction  of  the  sewer  will  not  increase  the 
price  of  building  material  or  of  labor,  but  will  increase  the 
value  of  vacant  lots  abutting  the  sewer  line  or  to  be  served 
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thereby.  Assessments  are  often  determined  by  the  front  foot 
or  frontage  upon  the  line  of  improvement.  In  those  eases  the 
improvement  upon  the  property  cannot  be  taken  into  consid- 
eration, and  yet  that  is  a  very  conmion  method  of  determining 
the  amount  of  assessment  to  be  borne  by  each  piece  or  parcel 
of  land.  (See  2  Cooley  on  Taxation,  3d  ed.,  1217,  1227;  25 
Am.  &  Eng.  Ency.  of  Law,  1200.) 

4.  It  is  next  asserted  that  the  council  was  without  authority 
to  divide  the  sewer  district  into  subdistricts  for  the  purpose 
of  levying  assessments.  The  charter  (section  75)  authorizes 
the  council  **to  levy  special  assessments  on  the  lots  and  par- 
cels of  land  benefited  by  any  such  improvements  in  proportion 
to  the  benefits  of  said  lots  and  parcels  of  land,  respectively." 
It  will  appear  from  the  reading  of  this  statute  that  the  legis- 
lature meant  the  basis  of  all  such  special  levies  and  assessments 
to  be  the  benefits  received.  Such  a  basis  is  undoubtedly  just. 
The  diflSculty  must  necessarily  arise  in  estimating  and  deter- 
miuing  as  between  different  lots  and  properties  the  respective 
benefits  to  be  received.  There  can  be  no  absolute  standard  of 
certainty  in  arriving  at  such  a  fact.  It  must,  in  the  nature 
of  things,  be  more  or  less  uncertain,  indefinite  and  speculative. 
The  determination  of  the  manner  and  method  to  be  employed 
has  been  left  to  the  city  council.  If  in  their  judgment  the 
topography  of  the  district,  the  value  and  utility  of  lots  in  the 
different  sections  of  that  district,  the  facility  with  which  they 
are  to  be  served,  the  relative  demand  and  urgency  for  the  im- 
provement, and  their  nearness  to  or  remoteness  from  the  busi- 
ness or  residence  portion  of  the  district,  require  or  demand  the 
segregation  of  the  entire  district  into  separate  and  distinct 
classes  or  subdivisions  for  the  purpose  of  reaching  the  nearest 
possible  approach  to  a  just  and  equitable  assessment  with  ref- 
erence to  benefits  to  be  received,  then  we  can  see  no  valid  rea- 
son or  objection  to  their  doing  so.  {City  of  Denver  v.  Ken- 
nedy, 33  Colo.  80,  80  Pac.  122;  Collins  v.  City  of  Holyoke,  146 
Mass.  298,  15  N.  E.  909 ;  Gray  on  Limitation  of  Taxing  Power, 
sec.  1894;  Bacon  v.  Mayor  of  Savannah,  86  Ga.  301,  12  S.  E. 
680;  25  Am.  &  Eng.  Ency.  of  Law,  1198.) 
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5.  The  appellant  complains  of  the  action  of  the  council 
in  its  determination  to  make  the  interest  on  warrants  issued 
payable  annually.  In  this  case  it  should  be  observed  that  the 
city  council,  instead  of  collecting  the  entire  assessment  at  one 
time  and  in  one  installment,  have  divided  it  into  five  equal 
annual  installments,  and  provided  that  each  installment  should 
bear  interest  at  the  rate  of  five  per 'cent,  payable  annually. 
The  statute  provides  (section  75) :  **The  council  of  said  city 
shall  in  their  discretion  provide  for  the  levy  and  collection  of 
such  assessments  in  installments  instead  of  levying  the  entire 
assessment  at  one  time,  payable  in  installments  of  equal 
amount  each  year,  none  of  which  said  installments  shall  run 
longer  than  ten  years,  or  bear  interest  exceeding  six  per  cent 
per  annum."  While  the  legislature  have  authorized  the  col- 
lection of  interest  at  a  rate  not  to  exceed  six  per  cent,  they  have 
entirely  failed  to  specify  the  time  for  the  payment  of  interest. 
The  statute  is  silent  as  to  whether  it  shall  be  paid  annually, 
semi-annually  or  at  the  maturity  of  the  installment.  We 
think,  however,  that  in  view  of  the  nature  and  purpose  of  the 
assessment  and  the  manner  of  its  collection,  it  would  be  reason- 
able to  infer  that  they  intended  it  should  be  paid  annually. 
Indeed,  that  is  the  idea  naturally  conveyed  to  the  mind  where 
a  statute  provides  that  an  obligation  shall  bear  interest  at  a 
specified  rate  per  annum.  It  was  clearly  within  the  power  of 
the  city  council  to  provide  that  the  interest  on  these  install- 
ments should  be  paid  annually. 

6.  Resolutions  1  and  2  provide  for  the  maturity  of  the  first 
installment  of  the  assessment  thirty  days  after  the  completion 
of  the  work,  and  resolution  3  provides  for  maturity  of  the  first 
installment  on  May  2, 1907.  Appellant  takes  exception  to  this 
on  the  ground  that  it  will  leave  the  matter  of  interest  uncer- 
tain. In  other  words,  he  contends  that  it  will  be  a  matter  of 
speculation  as  to  when  interest  will  begin  to  accrue.  It  seems 
to  us  that  resolution  No.  3,  being  the  latest  expression  of  the 
city  authorities  on  the  subject  and  their  final  determination 
as  to  the  date  of  the  maturity  of  the  first  installment,  would 
be  controlling,  and  that  there  should  be  no  difficulty  or  un- 
certainty on  that  point. 
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7.  Appellant  claims  that  the  lien  of  these  assessments  is 
uncertain  and  void,  for  the  reason  that  the  resolutions  provide 
that  interest  shall  begin  to  accrue  from  the  maturity  of  the 
first  installment.  The  charter  (section  75)  provides:  "The 
owner  of  any  piece  of  property  liable  to  any  such  special  as- 
sessment may  redeem  his  property  from  such  liability  by  pay- 
ing the  entire  assessment  chargeable  against  his  property 
(upon  the  city  clerk  mailing  him  a  printed  notice)  thirty  days 
before  the  same  is  due  and  collectible,  by  paying  all  the  in- 
stallments of  the  assessments  which  have  been  levied,  and  also 
the  amount  of  unlevied  installments  with  interest  on  the  latter 
at  the  rate  of  six  per  cent  per  annum,  from  the  date  of  the 
maturity  of  the  last  installment." 

It  is  difficult  to  tell  just  what  the  language  employed  here 
means.  It  is  clear,  however,  that  the  justice  of  the  matter 
would  require  that  each  installment  bear  interest  from  the 
date  of  the  maturity  of  the  first  installment  until  payment. 
In  view  of  the  uncertainty  of  the  language  employed,  we  will 
infer  that  the  legislature  meant  to  authorize  the  payment  of 
interest  as  we  have  above  suggested,  and  we  so  hold. 

8.  It  appears  that  appellant's  property  is  some  distance 
from  the  sewer  line ;  neither  does  it  abut  on  any  of  the  laterals. 
He  contends  that  since  neither  the  main  sewer  line  nor  any 
lateral  reaches  his  property,  it  is  not,  therefore,  liable  to  as- 
sessment for  the  construction  of  such  improvement.  The 
charter  provides  that  the  cost  of  constructing  such  works  shaU 
be  assessed  **on  lots  and  parcels  of  land  benefited  by  any  im- 
provements in  proportion  to  the  benefits  of  said  lots  and  par- 
cels of  land,  respectively."  Certainly,  a  lot  two  blocks  away 
from  sewer  connections  could  not  be  benefited  as  much  as 
would  a  lot  adjoining  and  abutting  on  the  sewer  line,  but  it 
does  not  follow  that  such  lot  would  receive  no  benefit  what- 
ever. Although  a  property  is  somewhat  removed  from  the 
lines  being  constructed,  still  if  it  is  capable  of  drainage  by 
such  sewer  lines  and  of  being  connected  therewith,  it  is  cer- 
tainly benefited  to  some  extent,  and  to  that  extent  should  be 
assessed.  The  question  as  to  the  extent  of  the  benefit  to  be 
received  and  the  consequent  amount  of  assessment  to  be  im- 
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posed  is  left  to  the  determination  of  the  city  council.  They 
have  made  that  determination  and  it  does  not  appear  that  it 
is  either  unjust  or  oppressive.  The  assessment  so  made  is 
therefore  a  valid  lien  upon  the  property,  and  collectible  in  the 
manner  and  by  the  method  pointed  out  in  the  charter.  Coun- 
sel for  appellant  have  cited  some  New  Jersey  and  Pennsyl- 
vania cases  {Vreeland  v.  Mayor  of  Bayonne,  58  N.  J.  L.  126, 
32  AtL  68;  In  re  Park  Ave.  Sewer,  169  Pa.  St.  375,  32  Atl. 
574;  In  re  Sewer  on  Beechwood  Ave.,  179  Pa.  St.  490,  36  Atl. 
209;  Whitman  v.  City  of  Beading,  169  Pa.  St.  375,  32  Atl. 
576)  which  apparently  support  his  contention  that  outlying 
lots  not  abutting  on  the  improvements  should  not  be  assessed. 
These  decisions  were  rendered,  however,  under  somewhat  dif- 
ferent statutes  from  ours  and  very  different  conditions.  The 
great  weight  of  authority  and  better  reason  are  to  the  contrary 
effect  (Hart  v.  City  of  Omaha  (Neb.) ,  105  N.  W.  546 ;  Bich 
V.  City  of  Chicago,  152  111.  18,  38  N.  E.  255;  L.  &  N.  By.  Co. 
V.  City  of  St.  Louis,  134  111.  656,  25  N.  E.  962;  McCormick  v. 
City  of  Omaha,  37  Neb.  829,  56  N.  W.  626 ;  Boberts  v.  City  of 
Evanstmi,  218  lU.  296,  75  N.  E.  923;  Goodrich  v.  Detroit,  123 
Mich.  559,  82  N.  W.  255;  Gray  on  Limitation  of  Taxing 
Power,  sees.  1888,  1889;  25  Am.  &  Eng.  Ency.  1189.) 

9.  A  notice  was  sent  out  fixing  January  5,  1907,  as  the 
time  for  hearing  objections  to  the  sums  and  amounts  assessed 
against  each  particular  piece  of  property  within  the  sewer  dis- 
trict, but  that  notice  was  found  to  be  defective,  for  the  reason 
that  it  referred  simply  to  property  within  *' Sewer  District  No. 
1."  This  error  was  discovered  and  subsequently  a  corrected 
notice  was  sent  out  fixing  January  25th  as  the  time  for  holding 
the  meeting.  It  appears  that  the  council,  in  order  to  avoid 
any  difficulty  or  misunderstanding,  and  to  give  everyone  an 
opportunity  for  hearing,  met  both  on  January  5th,  the  time 
designated  for  the  first  meeting,  and  January  25th.  It  should 
also  be  observed  that  the  second  notice  that  was  sent  out  con- 
tained a  statement  to  the  effect  that  it  was  given  on  account 
of  a  typographical  error  in  the  first  notice.  No  one  could 
have  been  prejudiced  by  this  action  of  the  city  council ;  every- 
one was  given  an  opportunity  for  a  hearing,  and  that  was  the 
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Digitized  by  LjOOQIC 


354  McQiLVERT  V.  CiTT  OP  Lewiston.     [13  Idaho, 

Opinion  of  the  Court — ^Ailshie,  C.  J. 

only  object  and  purpose  of  giving  notice  and  holding  the  meet- 
ing.    (Qilmore  v.  Utica,  131  N.  Y.  26,  29  N.  E.  841.) 

10.  This  objection  has  been  disposed  of  by  our  determina- 
tion of  point  No.  5  heretofore  considered. 

11.  The  eleventh  point  urged  is  rather  indefinite  and  un- 
certain. The  most  we  can  gather  from  it  is  that  appellant 
complains  oi  the  apparent  intention  of  the  city  council  to 
issue  warrants  in  favor  of  the  defendants  Miller  and  Enoch 
all  to  mature  within  one  year,  while  the  defendant  Clark  will 
receive  his  payments  in  five  equal  installments.  However  this 
may  be,  it  is  clear  to  us  that  under  the  provisions  of  sub- 
division 3  of  section  75  of  the  charter,  if  the  council  deter- 
mine to  divide  the  assessment  into  installments  running  over 
a  number  of  years,  they  must  make  those  installments  equal. 
If  they  do  so,  we  do  not  see  any  cause  of  complaint  on  the  part 
of  the  property  o^^uer,  even  though  one  contractor  should  get 
his  pay  before  another. 

12.  Resolution  No.  1  was  passed  March  23d  and  approved 
the  26th,  but  appears  to  have  been  delivered  to  the  clerk 
March  24th,  whereas  the  statute  provides  (section  75,  subdi- 
vision 4)  that  it  shall  be  delivered  to  the  clerk  "within  two 
days  after  the  passage  and  approval,"  etc.  Appellant  com- 
plains of  this  on  the  ground  that  the  resolution  appears  to 
have  been  delivered  to  the  clerk  two  days  before  its  passage. 
There  is  nothing  in  this  objection,  for  the  reason  that  the 
clerk  is  an  officer  whose  duty  it  is  to  attend  all  the  meetings 
of  the  council  and  is  the  custodian  of  its  records,  papers  and 
files.  As  a  matter  of  fact,  he  is  supposed  to  have  had  the 
resolution  in  his  possession  from  the  time  of  its  first  reading. 

13.  Resolution  No.  1  was  published  by  one  insertion  in 
the  newspaper  designated  for  that  purpose.  Subdivision  3  of 
section  75  of  the  charter  requires  the  giving  of  *' twenty  days' 
notice  of  the  passage  and  approval  of  said  resolution  by  the 
council,"  etc.  Subdivision  4  of  the  same  section  requires  that 
such  notice  shall  be  published  "in  one  of  the  newspapers 
published  in  said  city."  Appellant  complains  because  this 
notice  was  not  published  in  every  issue  of  the  paper  for  twenty 
days.     There  is  no  merit  in  this  contention.    The  statute  does 
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not  undertake  to  specify  the  number  of  issues  of  the  paper  in 
which  the  notice  shall  appear.  The  requirements  of  this  stat- 
ute will  be  fully  met  if  the  notice  is  published  once  and  the 
date  of  publication  is  at  least  twenty  days  prior  to  the  date  of 
the  meeting  or  other  action  of  which  the  publication  purports 
to  give  notice.  (Royal  Ins.  Co,  v.  South  Park  Commrs.,  175 
ni.  491,  51  N.  E.  558;  AcUis  v.  South  Park  Commrs,,  171  111. 
424,  49  N.  E.  565;  Philadelphia  etc.  R.  Co.  v.  Shipley,  72  Md 
88, 19  AtL  1.) 

14.  It  seems  that  one  point  is  referred  to  in  the  boundary 
line  of  the  district  as  lot  8  of  the  Miller  tract,  and  that  there 
is  no  recorded  plat  of  that  tract  and  therefore  no  record  show- 
ing any  such  lot.  It  does  appear,  however,  that  the  Miller 
tract  has  been  platted,  and  that  the  map  and  plat  is  on  file 
in  the  city  engineer's  office  and  has  been  issued  and  officially 
recognized  by  the  city.  This  boundary  line  is,  therefore,  capa- 
ble of  definite  and  certain  location  and  is  sufficient. 

15.  The  council  met  on  January  25th  for  the  purpose  of 
equalizing  assessments  and  hearing  objections  to  previous 
assessments,  and  at  that  time  the  appellant's  objections  were 
filed.  The  assessment  was  not,  therefore,  finally  confirmed  at 
that  meeting  but  was  taken  under  consideration  by  the  council, 
and  they  thereupon  adjourned  to  a  day  certain.  Appellant 
meanwhile  commenced  this  action.  He  now  complains  because 
the  council  did  not  take  definite  action  on  January  25th.  The 
statute  did  not  require  that  they  take  definite  and  final  action 
on  the  matter  on  January  25th  or  on  any  other  particular  date 
or  at  any  other  meeting.  They  might  adjourn  from  time  to 
time  and  take  the  matter  under  consideration  until  such  time 
as  they  were  prepared  to  act  advisedly. 

16.  Appellant  argues  that  no  warrants  can  be  drawn  for 
this  improvement  until  the  city  council  first  pass  an  ordinance 
making  an  appropriation  for  the  payment  thereof,  as  provided 
for  by  sections  42,  48  and  63  of  the  charter  (Sess.  Laws  1903, 
pp.  117,  119,  127).  Those  sections  clearly  apply  to  city  in- 
debtedness— ^to  debts  and  liabilities  for  which  the  city  becomes 
liable,  and  for  which  it  must  raise  revenue  by  taxation  to 
meet  and  liquidate.    In  the  case  at  bar,   the   charter   itself 
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makes  the  appropriation.  It  says :  **The  funds  raised  by  such 
assessment  shall  be  applied  solely  toward  the  payment  of  such 
improvements  and  construction  and  the  redemption  of  the 
warrants  and  bonds  issued  therefor."  The  fund  to  be  de- 
rived from  the  special  assessment  against  the  property  bene- 
fited constitutes  a  separate,  special  and  independent  fund, 
available  for  the  one  purpose  only,  and  cannot  be  used  for  any 
other  purpose.  When  collected,  it  is  held  by  the  proi>er  city 
ofScial  subject  to  the  payment  of  the  obligations  outstanding 
against  that  fund.  Upon  refusal  on  the  part  of  the  officer  in- 
trusted with  the  fund  to  apply  it  toward  the  liquidation  of  the 
indebtedness  as  the  same  matures,  he  may  be  compelled  to  do 
so  by  proper  application  to  the  courts. 

17.  What  we  have  said  under  subdivision  16  is  applicable 
to  the  objection  made  under  17  and  disposes  of  the  same. 

18.  Appellant  complains  because  the  contract  with  de- 
fendant Miller  was  authorized  by  what  is  termed  a  *' resolu- 
tion" instead  of  an  ** ordinance."  Section  75  of  the  charter 
seems  to  use  the  words  "resolution"  and  ** ordinance"  inter- 
changeably. Here,  however,  the  resolution  was  passed  in  the 
same  manner  and  under  aU  the  formalities  required  for  the 
passage  of  an  ordinance,  and  it  does  not  make  any  difference 
what  it  is  called  so  long  as  it  accomplishes  the  purpose  con- 
templated by  the  statute.  (Hellman  v.  Shoulters,  114  CaL 
136,  44  Pac,  915,  45  Pac.  1057 ;  City  of  Los  Angeles  v.  Woi- 
dron,  65  Cal.  283,  3  Pac.  890.) 

19.  It  appears  that  the  defendant  Miller  is  a  civil  engi- 
neer, and  that  he  was  employed  in  advance  of  the  creation  of 
the  sewer  district  for  the  purpose  of  surveying  the  district 
and  making  estimates  and  maps  and  plats  of  the  proposed  dis- 
trict, and  preparing  plans  and  specifications  for  the  proposed 
improvement.  It  is  contended  now  that  this  is  a  duty  imposed 
upon  the  city  engineer,  for  which  that  official  is  paid  an  an- 
nual salary.  Again  it  is  contended  that  the  payment  for  this 
service  is  not  chargeable  against  property  to  be  served  by  the 
sewer,  but  should  be  paid  by  the  city  at  large,  and  that  the 
contract  for  this  service  having  been  made  in  advance  of  the 
creation  of  the  district  cannot  become  a  charge  exclusively 
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against  the  property  within  the  district.  These  objections  are 
not  well  taken.  In  the  first  place,  the  survey  of  the  district 
plans  and  specifications  for  the  improvement  and  the  like  are 
as  essential  as  the  laying  of  the  sewer  line  itself,  and  is  as 
much  a  charge  against  the  property  as  are  the  sewer  pipes 
and  the  ditches  and  canals  in  which  they  are  laid.  The  fact 
that  the  contract  for  this  service  was  made  in  advance  of  the 
creation  of  the  district  is  not  a  valid  objection  to  the  charge^ 
It  was  necessary  to  determine  what  lots  and  parcels  of  land 
should  be  properly  included  within  the  district  and  could  be 
drained  by  a  sewer  system  therein  before  the  creation  of  the 
district.  As  for  this  being  a  part  of  the  duty  of  the  city  engi- 
neer, we  are  not  advised.  If  the  city  engineer  had  the  time 
and  was  capable  of  discharging  this  duty,  we  suppose  the  city 
council  would  have  caused  him  to  discharge  it.  If  he  had  not 
the  time  for  it,  or  for  any  other  reason  the  council  thought  it 
best  to  employ  an  engineer  for  this  special  purpose,  it  was 
certainly  within  their  power  and  authority  to  do  so. 

The  judgment  of  the  trial  court  should  be  affirmed,  and  it 
is  so  ordered.     Costs  awarded  in  favor  of  respondent. 

Sullivan,  J.,  concurs. 


(May  7,  1907.) 

B.  P.  BLACKWELL,  Appellant,  v.  THE  VILLAGE  OP 
COEUR  D'ALENE  et  al.,  Respondents. 

[90  Pac.  353.] 

Municipal  Improvements — Seweb  Districts — Rule  fob  Assessment 
OP  Benefits — ^Lien  op  Assessment — Foreclosure  of  Assess- 
ment Lien — ^Limitation  of  Time  fob  Objections. 

1.  Under  the  provisions  of  subdivision  3  of  section  12  of  the 
act  of  February  24,  1905  (Sess.  Laws  1905,  p.  340),  which  author- 
ize the  formation  of  sewer  districts  within  cities,  towns  and  vil- 
lages, and  the  levy  of  special  assessments  for  the  purpose  of  con- 
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structing  sewer  systems  and  providing  that  the  assessment  shall 
be  made  upon  the  respective  lots  and  parcels  of  land  in  proportion 
to  the  "front  feet  of  such  lands  or  lots  included  in  said  sewerage 
improvement  district  ....  and  in  proportion  to  the  benefits  de- 
rived by  said  sewerage  improvement,"  the  assessment  should  be 
made  with  reference  both  to  the  frontage  of  the  lots  and  lands 
and  the  benefits  to  be  derived  to  such  properly  by  reason  of  the 
sewer  improvement. 

2.  Under  the  provisions  of  this  statute,  it  was  evidently  not  the 
legislative  intent  that  the  number  of  front  feet  of  lots  and  lands 
should  always  be  the  sole  and  controlling  fact  for  consideration  in 
levying  special  assessments  for  sewer  improvements,  but  it  was 
also  intended  that  the  benefits  to  be  derived  by  reason  of  wofih 
improvement  should  be  taken  into  consideration. 

3.  Under  the  provisions  of  section  12  of  the  act  of  February 
24 J  1905,  providing  for  the  creation  and  organization  of  sewer  im- 
provement districts  and  for  the  levy  and  collection  of  assessments 
against  the  property  to  be  benefited  thereby,  and  providing  that 
''no  suit  to  set  aside  the  said  special  assessment  or  enjoin  the 
making  of  the  same  shall  be  brought  or  any  objection  to  the 
validity  thereof  shall  be  allowed  after  the  expiration  of  thirty  days 
from  date  the  amount  due  on  each  lot  or  piece  of  ground  liable 
for  such  assessment  is  ascertained  or  confirmed  by  the  council  or 
trustees,"  the  property  owner  must  make  his  protest  or  initiate  his 
proceedings  within  the  time  designated  by  the  statute,  or  he  will 
be  precluded  from  thereafter  doing  so. 

4.  Under  the  provisions  of  section  12  of  the  sewerage  improve- 
ment a<st,  all  special  assessments  levied  for  the  purpose  of  making 
such  improvement  become  and  are  a  lien  upon  the  property  against 
which  they  are  levied,  the  same  as  any  other  tax,  and  are  subject 
to  collection  and  penalties  in  the  same  manner  and  under  the  same 
conditions  as  any  other  tax. 

5.  Id. — If  in  any  case  the  municipal  authorities  fail  or  neglect 
to  collect  such  assessment,  or  the  property  owner  neglects  or  refuses 
to  pay  the  same,  the  warrant  or  bond  holder  may  prosecute  an 
action  for  the  collection  thereof  by  foreclosure  of  the  lien  in  the 
district  court  in  the  same  manner  as  he  would  foreclose  any  other 
lien  or  mortgage. 

6.  Under  the  provisions  of  subdivision  11  of  section  12  of  the  act, 
any  property  owner  may  redeem  his  property  from  the  lien  of 
such  assessment  by  paying  the  whole  thereof  and  at  the  same  time 
paying  all  interest  accrued  up  to  the  time  of  the  payment  of  the 
assessment. 

7.  Under  the  provisions  of  the  sewer  improvement  act  of  February 
24,  1905,  where  warrants  or  bonds  are  issued  for  the  payment  of 
the  assessments  levied  in  pursuance  of  the  act,  thero  is  no  eify 
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Uabilitj  whatever  for  the  payment  of  such  warrants  or  bonds,  and 
the  warrant  or  bond  holders  must  look  exclusively  to  the  assess- 
ment so  levied  and  the  real  property  held  as  a  lien  for  the  pay- 
ment of  the  same. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict for  the  County  of  Kootenai.  Hon.  Ralph  T.  Morgan, 
Judge. 

Action  to  procure  an  injunction  restraining,  the  construc- 
tion of  a  sewer  S3rsteni  within  local  sewer  improvement  dis- 
trict No.  1  of  the  village  of  Coeur  d'Alene,  and  to  restrain  the 
issuance  of  warrants  and  bonds  for  the  payment  of  the  assess- 
ments levied  therefor.  Judgment  for  the  defendants  and 
plaintiff  appealed.    Affirmed. 

John  P.  Gray  and  A.  H.  Conner,  for  Appellant. 

The  language  of  the  constitution  is  very  broad,  and  refers 
to  the  incurring  of  **  indebtedness  or  liability  in  any  manner  or 
for  any  purpose."  (Article  8,  sec.  3.)  The  wording  of  this 
section  is  simple  and  easily  understood,  and  was  drawn  for  the 
purpose  of  protecting  taxpayers  and  property  holders  from 
extravagant  and  indiscreet  administrations.  The  purpose  of 
this  portion  of  the  constitution  is  so  evident,  that  the  courts 
should  not  allow  municipal  authorities  to  indirectly  violate  the 
spirit  of  that  provision.  {Bannock  County  v.  Bunting  &  Co., 
4  Idaho,  156,  37  Pac.  277.) 

The  continued  reference  in  the  act  of  February  24,  1905, 
to  the  benefit  which  will  accrue  to  the  various  pieces  of  prop- 
erty within  the  district,  together  with  the  fact  that  the  city 
or  village  is  authorized  to  expend  money  out  of  the  general 
fund  of  the  city  in  proportion  to  the  amount  of  benefits  ac- 
cruing to  the  general  public,  would  seem  to  indicate  that  it 
was  the  intention  of  the  legislature  that  property  to  be  served 
by  said  improvement  should  pay  for  the  same,  not  according 
to  a  set  or  fixed  rule  to  be  measured  by  feet  or  inches,  but  in 
what  would  seem  to  be  the  equitable  way,  that  of  paying  in 
accordance  with  the  benefits  derived.     {Maine  Imp.  Co.  v.  City 
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of  Seattle  (Wash.),  82  Pac.  279;  Boom  Co.  v,  Patterson,  98 
U.  S.  403,  25  L.  ed.  206.) 

A  taxpayer  or  any  interested  party  is  not  barred  from  at- 
tacking the  validity  of  the  bonds  or  the  assessment  collater- 
ally.    (Dunbar  v.  Commissioners,  5  Idaho,  407,  49  Pac.  412.) 

The  general  rule  governing  the  collection  of  special  assess- 
ments of  this  nature  is  that  the  statute  itself  must  be  the  guide 
as  to  the  method  to  be  pursued  in  foreclosing  the  lien.  (Cooley 
on  Taxation,  3d  ed.,  1287.) 

Saunders  &  Flynn,  for  Respondents. 

The  Idaho  constitution,  section  3,  article  8,  sa}^:  *'No 
county  ....  shall  incur  any  indebtedness  or  liability."  The 
constitutional  provision  of  most  of  the  other  states  reads  as 
follows:  **....  shall  not  become  indebted."  We  believe 
these  two  phrases  to  be  synonymous.  In  the  case  at  bar  the 
village  of  Coeur  d'Alene  merely  acts  as  the  agent  of  the  legis- 
lature in  making  this  assessment  for  local  improvement.  The 
village  does  not  in  any  way  ''become"  indebted.  It  is  the 
property  which  is  benefited  by  the  improvement  that  ''be- 
comes" indebted.  Neither  does  the  city  **  incur"  any  indebt- 
edness or  liability,  for  it  is  the  property  which  is  benefited  and 
that  alone  which  ''incurs"  the  liability  or  indebtedness. 

The  California  constitution  also  provides  that  no  munici- 
pality shall  incur  any  indebtedness  or  liability,  etc.,  and  that 
court  makes  no  distinction  between  the  phrase  "to  become  in- 
debted" and  the  phrase  "to  incur  indebtedness."  (People 
v.  Pacheco,  27  Cal.  218 ;  Meyer  v.  San  Francisco,  150  Cal.  131, 
88  Pac.  722.  See,  also.  Little  v.  City  of  Portland,  26  Or.  235, 
37  Pac.  911 ;  Atkinson  v.  Great  Falls,  16  Mont.  372,  40  Pac. 
877;  City  of  Litchfield  v.  Ballou,  114  U.  S.  190,  29  L.  ed. 
132,  5  Sup.  Ct.  Rep.  820.) 

That  indebtedness  of  this  nature  is  not  an  indebtedness  of 
the  city  seems  to  be  well  established  by  authorities  in  almost 
every  state.  (Davis  v.  City  of  Des  Moines,  71  Iowa,  500,  32 
N.  W.  470;  Corey  v.  City  of  Fort  Dodge  (Iowa),  111  N.  W.  6; 
Tuttle  V.  Polk,  92  Iowa,  433,  60  N.  W.  733;  City  of  Clinton 
V.  Walliker,  98  Iowa,  655,  68  N.  W.  431;  QuM  v.  City  of  Indi- 
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anapolis,  24  Ind.  292,  7  L.  R.  A.  681;  Winston  v.  City  of 
Spokane,  12  Wash.  524,  41  Pac.  888;  Smith  v.  Seattle,  25 
Wash.  300,  65  Pac.  612 ;  Commissioners  of  Highways  of  Gosh- 
en V,  Jackson,  165  111.  17,  45  N.  E.  1000;  Fuller  v.  Heath,  89 
111.  296;  Kansas  City  v.  Ward,  134  Mo.  172,  35  S.  W.  600; 
Abbott  on  Municipal  Corporations,  p.  336.) 

The  validity  of  laws  creating  local  assessment  districts  has 
been  upheld  in  numerous  cases.  (Smith's  Modem  Law  of 
Municipal  Corporations,  sees.  1129,  1130,  1154  et  seq. ;  Car- 
penter V.  City  of  St,  Paul,  23  Minn.  232 ;  Rogers  v.  City  of 
St.  Paul,  22  Minn.  494-507 ;  Smith  v.  City  of  Seattle,  25  Wash. 
300,  65  Pac.  612;  Adams  v.  City  of  Shelbyville,  154  Ind.  467, 
77  Am.  St.  Rep.  484,  57  N.  E.  114,  49  L.  R.  A.  797.) 

In  the  absence  of  constitutional  prohibition,  the  legisla- 
ture may  delegate  to  the  local  authorities  the  power  to  estab- 
lish assessment  districts.  (Cooley  on  Taxation,  2d  ed.,  640; 
Smith's  Modem  Law  of  Municipal  Corporations,  sec.  1241.) 

The  cost  of  the  local  assessment  may  be  assessed  against  the 
property  benefited  according  to  the  benefits  to  the  real  prop- 
erty in  such  district.  (Laws  1905,  p.  334,  sec.  12;  Lyon  v. 
Town  of  Tonowanda,  98  Fed.  361 ;  Norwood  v.  Baker,  172  U. 
S.  269,  43  L.  ed.  448,  19  Sup.  Ct.  Rep.  187 ;  Dillon  on  Munic- 
ipal  Corporations,  3d  ed.,  sec.  809.) 

The  controlling  idea  is  that  the  assessment  must  be  accord- 
ing to  benefits,  at  the  same  time  having  reference  to  the  front- 
age of  the  lots.  .  {New  Whatcom  v.  Bellingham  Bay  Imp.  Co., 
16  Wash.  137,  47  Pac.  236 ;  1  Abbott  on  Municipal  Corpora- 
tions, p.  798.) 

Where  the  property  consists  of  lots  of  substantially  equal 
depth,  abutting  a  local  improvement,  and  there  is  nothing  in 
the  nature  of  the  circumstances  of  the  particular  case  show- 
ing that  an  assessment  in  proportion  to  the  frontage  of  the 
lots  upon  the  improvement  would  work  manifest  injustice, 
such  a  mode  of  assessment  will  be  upheld.  (Smith's  Modem 
Law  of  Municipal  Corporations,  sec.  1253 ;  Whitman  v.  City 
of  Reading,  169  Pa.  St.  375,  32  Atl.  576.) 

The  question  of  benefits  to  property  from  a  local  improve- 
ment is  not  determined  by  the  use  the  owner  may  make  of  it. 
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The  assessments  on  frontage  may  be  valid,  although  the  assess- 
ments exceed  the  benefit.  {Allen  v.  City  of  Davenport,  107 
Iowa,  90,  77  N.  W.  532;  Smith's  Modem  Law  of  Municipal 
Corporations,  sec.  1269.) 

Where  the  proper  authorities  determine  the  frontage  to 
be  the  proper  measure  of  benefits,  this  determination  can  be 
neither  disputed  nor  disproved.  (Smith's  Modem  Law  of  Mu- 
nicipal Corporations,  sec.  1271.) 

The  power  being  expressly  given  by  the  statute  to  make 
such  a  local  improvement  within  its  borders,  the  power  to  se- 
cure a  main  outlet  for  the  sewerage  system  beyond  the  borders 
follows  necessarily  by  implication.  {Maywood  Co.  v.  Village 
of  Maywood,  140  111.  216,  29  N.  E.  704.) 

Where  an  owner  within  the  assessment  district  did  not  file 
objections  within  the  time  prescribed  by  law  and  ordinance 
of  the  board,  that  owner  is  precluded  from  afterward  question- 
ing or  attacking  the  validity  of  the  said  bonds  when  issued. 
{State  V.  Norton,  63  Minn.  497,  65  N.  W.  935;  Pierson  v.  Peo^ 
pie,  204  111.  456,  68  N.  E.  383 ;  New  Whatcom  v.  Bellingham 
Bay  Imp,  Co,  16  Wash.  137,  47  Pac.  236 ;  Abbott  on  Municipal 
Corporations,  sec.  377  et  seq.) 

Richards  &  Ilaga,  for  Boise  City,  made  oral  argument  and 
filed  memorandum  of  authorities  in  support  of  the  position 
taken  by  respondent,  village  of  Coeur  d'Alene. 

AILSHIE,  C.  J. — This  action  was  tried  in  the  district 
court  on  an  agreed  statement  of  facts,  and  ten  questions 
were  submitted  to  the  court  for  determination.  It  appears 
that  the  trustees  of  the  village  of  Coeur  d'Alene,  in  the 
summer  of  1906,  determined  to  avail  themselves  of  the  pro- 
visions of  the  act  of  February  24,  1905,  authorizing  cities, 
towns  and  villages  to  construct  and  maintain  sewerage  sys- 
tems, etc.,  and  accordingly  passed  an  ordinance  creating 
and  establishing  **  local  sewerage  improvement  district  No. 
1"  of  the  village  of  Coeur  d'Alene.  They  thereafter  ap- 
pointed a  sewerage  committee  and  authorized  and  directed 
them  to  prepare  an  assessment-roll  for  the  district,  which 
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they  did,  and  filed  and  submitted  the  same  to  the  board  of 
trustees.  The  assessment-roll  as  prepared  by  the  committee 
was  approved  by  the  board  of  trustees,  and  they  thereupon 
ordered  that  notice  of  the  approval  of  the  assessment  and  of 
the  date  on  which  they  would  thereafter  meet  for  the  pur- 
pose of  hearing  objections  be  published.  No  objections  or 
protests  were  made  and  the  assessment  was  thereupon  con- 
firmed by  the  board.  The  action  of  the  board  of  trustees 
was  approved  and  confirmed  by  the  district  court,  and  this 
appeal  has  been  prosecuted  from  the  judgment  so  made  and 
entered.  The  questions  submitted  to  the  district  court  for 
consideration  are  as  follows : 

"1.  Can  local  assessment  districts  be  created  for  construct- 
ing sewerage  improvements  and  the  indebtedness  of  such  local 
assessment  districts  not  be  considered  when  computing  the 
limit  of  municipal  indebtedness,  and  may  the  local  assess- 
ment district  be  created  and  the  indebtedness  incurred  with- 
out submitting  the  question  of  incurring  the  indebtedness 
to  a  vote  of  the  electors,  and  may  the  cost  of  the  local  assess- 
ment be  assessed  against  the  property  benefited  according  to 
the  benefits  to  the  real  property  in  such  district? 

"2.  May  bonds  be  issued  and  sold  by  the  village  of  Coeur 
d'Alene  to  pay  for  local  improvements  and  the  said  bonds 
secured  by  a  lien  upon  the  property  benefited  ? 

"3.  Is  the  act  of  the  legislature  of  the  state  of  Idaho,  ap- 
proved February  24,  1905,  and  entitled  *An  act  to  authorize 
and  empower  cities,  towns  and  villages  within  the  state  of 
Idaho  to  construct,  maintain  and  operate  a  sewerage  system 
and  sewerage  disposal  works,  appointing  a  committee  there- 
for, and  defining  and  regulating  their  powers  and  duties; 
providing  for  the  levying  of  a  special  assessment  for  such 
works  and  the  expenses  connected  therewith,  and  providing 
for  the  issuance  of  bonds  therefor,  and  providing  for  the  pen- 
alty of  noncompliance  therewith,  and  to  legalize,  validate  and 
confirm  aU  acts  of  whatsoever  kind  and  nature  done  and  per- 
formed, and  all  bonds  issued  or  to  be  issued,  or  assessments 
made  by  cities,  towns  or  villages  of  the  state  of  Idaho  un- 
der and  by  virtue  of  an  act  entitled  ''An  act  to  authorize 
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and  empower  cities,  towns  and  villages  within  the  state  of 
Idaho  to  construct,  maintain  and  operate  a  sewerage  system 
and  sewerage  disposal  works,  appointing  a  committee  there- 
for and  defining  and  regulating  their  powers  and  duties; 
providing  for  the  levying  of  a  special  assessment  of  such 
works  and  the  expenses  connected  therewith,  and  providing 
for  the  penalty  of  noncompliance  therewith,"  approved  the 
twentieth  day  of  February,  1903,'  being  Senate  Bill  No.  43, 
and  found  at  pages  334  to  350,  inclusive,  of  the  Session  Law8 
of  the  eighth  session  of  the  state  legislature  of  the  state  of 
Idaho,  a  constitutional  enactment? 

**4.  Is  the  assessment  of  the  lots,  parcels  and  pieces  of 
land  within  the  local  sewerage  improvement  district  No.  1 
made  in  proportion  to  the  benefits  to  the  property  to  be  ben- 
efited, according  to  the  provisions  of  said  act  of  February  24, 
1905? 

''5.  Can  the  cost  of  the  main  outlet  to  the  said  sewerage 
system  be  assessed  against  all  of  the  property  within  the  sew- 
erage district,  and  is  the  assessment  of  the  cost  of  each  lateral 
against  the  property  which  is  served  a  valid  and  legal  assess- 
ment under  the  provisions  of  the  said  act  of  the  legislature? 

"6.  Can  the  question  of  the  validity  of  the  said  bonds, 
when  issued,  be  questioned  or  attacked  by  any  person  own- 
ing property  within  said  improvement  district  who  did  not 
file  bis  protest  with  the  board  of  trustees  within  the  period 
of  time  allowed  by  law  and  the  ordinance  of  the  said  board? 

"7.  Are  the  said  bonds  a  lien  upon  the  property  benefited 
according  to  the  amounts  assessed  against  said  property 
on  the  assessment-roll,  prepared  by  the  sewer  committee 
and  the  committee  on  streets  of  the  board  of  trustees  and 
approved  by  the  board  of  trustees,  and  may  the  said  lien  be 
foreclosed  by  suit  in  the  district  court? 

**8.  May  any  suit  to  set  aside  the  special  assessment  or 
enjoin  the  issuance  of  the  bonds  or  the  making  of  the  im- 
provement be  allowed  after  the  expiration  of  thirty  days 
from  the  date  the  amount  on  each  piece  or  parcel  of  land 
liable  for  such  assessment  was  confirmed  by  the  board  of 
trustees,  even  though  the  proceedings  ordering  the  said  im- 
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prorements  and  the  issuance  of  said  bonds  and  sale  thereof 
were  defective  1 

"9.  Are  the  said  bonds  so  authorized  to  be  issued  valid 
and  legal  bonds  secured  by  a  lien  upon  the  property  within 
the  sewerage  improvement  district  for  the  amount  of  the 
assessment  upon  each  lot  or  parcel  of  land  therein? 

"10.  In  case  the  bonds  are  legal  and  valid,  may  the 
owner  of  any  lot  or  parcel  of  land  redeem  the  same  f  rum  all 
hability  from  said  assessment  by  paying  all  installments  of 
said  assessment  remaining  unpaid  and  charged  against  such 
property  at  the  time  of  such  payment,  with  interest  as  pro- 
vided in  the  said  ordinance  from  the  date  of  issuance  to  the 
time  of  maturity  of  the  last  installment  or  from  the  date  of 
issuance  to  the  date  of  redemption?'' 

The  first  question  submitted  is  thus  presented  by  coun- 
sel  for  appellant  in  their  brief : 

**The  first  question  submitted  for  consideration  in  this  case 
involves  four  separate  questions:  (a)  Can  local  assessment 
districts  be  created?  (b)  Shall  the  indebtedness  in  such 
districts  be  considered  in  computing  the  limit  of  municipal 
indebtedness?  (c)  May  such  district  be  created  and  the  in« 
debtedness  incurred  without  submitting  the  question  to  the 
vote  of  the  electors?  (d)  May  the  cost  of  the  local  assess- 
ment be  assessed  against  the  property  benefited  according  to 
the  benefits  to  the  real  property  in  such  district?" 

On  oral  argument  counsel  for  appellant  have  conceded 
that  such  local  assessment  districts  can  be  created,  and  that 
the  indebtedness  incurred  in  such  districts  should  not  be 
computed  against  the  debt  limitation,  and  that  the  same  may 
be  done  without  a  vote  of  the  people,  and  that  the  assessment 
therefor  may  be  levied  against  the  property  benefited  thereby. 
This  question  has  received  our  consideration  in  McOilvery  v. 
City  of  Lewiston,  ante,  p.  338,  90  Pac.  348,  at  this  present 
term. 

Questions  2  and  3  are  dependent  upon  the  determination 
of  the  first  question  and  will  be  disposed  of  in  accordance 
with  the  conclusion  reached  thereon.    These  subjects  also 
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received  some  consideration  in  case  of  McOilvery  v.  City  of 
Lewiston,  supra. 

The  assessments  in  this  case  were  made  upon,  in  ac- 
cordance with  and  in  proportion  to  the  frontage  of  each  lot 
within  the  sewerage  district,  and  appellant  complains  that 
such  method  of  assessment  did  not  result  in  assessing  the 
property  in  accordance  with  the  "benefits  to  be  derived  by 
such  sewerage  improvements."  The  statute  under  which  this 
improvement  is  proposed  to  be  made,  and  under  which  the 
assessment  is  levied,  is  found  in  subdivision  3  of  section  12 
of  the  act  of  February  24,  1906  (Sess.  Laws  1905,  p.  340), 
and  is  as  follows:  "Such  ordinance  shall  provide  that  such 
sewerage  improvement  shall  be  made  and  that  the  cost  and 
expense  thereof  shall  be  fixed  and  assessed  upon  all  the  prop- 
erty in  such  local  sewerage  improvement  district,  which  cost 
shall  be  assessed  in  proportion  to  the  property  front  feet  of 
such  lands  or  lots  included  in  said  sewerage  improvement 
district  as  hereinbefore  stated,  and  as  in  this  act  provided  and 
in  proportion  to  the  benefits  derived  by  said  sewerage  improve- 
ments: Provided,  That  the  city  council  or  trustees  may  ex- 
pend from  the  general  fund  for  such  purposes  such  sums 
as  in  their  judgment  may  be  fair  and  equitable  in  consider- 
ation of  the  benefits  accruing  to  the  general  public  by  rea- 
son of  such  sewerage  improvement." 

It  will  be  noted  that  the  statute  provides  for  the  assessment 
of  the  cost  of  such  improvement  against  the  property  in  pro- 
portion to  the  "front  feet  of  such  lands  or  lots  included"  in 
the  district,  and  continues  in  the  same  sentence  by  saying, 
"and  in  proportion  to  the  benefits  derived  by  such  sewerage 
improvement."  The  purpose  and  intent  of  the  act  was  evi- 
dently to  require  the  assessment  to  be  made  as  nearly  as  pos- 
sible in  proportion  to  the  benefits  to  be  derived  to  the  spe- 
cific piece  of  property  from  and  on  account  of  the  particular 
improvement  intended.  While  the  frontage  could  not  in  all 
cases  be  used  as  the  sole  criterion  in  making  the  assessment, 
if  it  is  to  be  made  with  reference  to  the  benefits  to  be  de- 
rived, stiU  it  would  always  be  an  essential  element  in  deter- 
mining the  amount  to  be  assessed.    In  many  cases  it  would 
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be  a  sufficient  and  controlling  fact  in  determining  the  pro- 
portionate assessment  each  tract  or  parcel  of  land  should 
bear.  In  some  districts  the  lots  would  all  derive  approxi- 
mately the  same  benefit  from  the  improvement  and  would  be 
enhanced  in  value  alike  on  account  thereof.  In  such  dis- 
tricts, assessments  levied  with  reference  only  to  the  frontage 
of  the  various  lots  would  be  as  just  and  equitable  an  assess- 
ment as  it  would  perhaps  be  possible  to  make.  T!n  other 
districts,  however,  a  consideration  of  the  frontage  alone 
would  not  result  in  a  just  and  equitable  assessment  with  ref- 
erence to  benefits  to  be  derived  from  the  improvement.  One 
lot  might  be  of  practically  no  value  whatever  without  the 
sewerage  improvement,  but  with  the  improvement  would  thus 
become  of  great  value.  Another  lot  might  be  only  slightly 
benefited  and  enhanced  in  value  as  compared  with  the  former 
on  account  of  such  improvement.  These  facts  and  conditions 
would  depend  largely  upon  the  topography  of  the  district 
over  which  the  system  would  be  constructed.  We  do  not 
think  the  statute  was  intended  to  establish  a  hard-and-fast 
rale  to  the  effect  that  assessments  should  be  made  solely  with 
reference  to  the  frontage  of  the  lots.  In  the  case  at  bar, 
however,  no  fact  appears  that  would  indicate  that  any  in- 
justice has  been  done  by  levying  the  assessment  with  refer- 
ence to  the  frontage  alone.  Indeed,  nothing  appears  to  show 
that  the  assessment  has  not  been  just  and  proportionate  with 
the  benefits  to  be  derived  from  the  improvement.  (City  of 
New  Whatcom  v.  BelUngkam  Bay  Improvement  Co.,  16  Wash. 
137,  47  Pac.  236 ;  1  Abbott  on  Municipal  Corporations,  798 ; 
Medland  v.  Linton,  60  Neb.  247,  82  N.  W.  866;  Smith's 
Modem  Law  of  Municipal  Corporations,  sec.  1253;  Whit- 
comb  V.  City  of  Reading,  169  Pa.  St.  375,  32  Atl.  576;  2  Cooley 
on  Taxation,  1217,  1227 ;  Maine  Imp,  Co,  v.  City  of  Seattle, 
(Wash.),  82  Pac.  279;  Boone  Co.  v.  Patterson,  98  U.  S.  403, 
25  L.  ed.  206.) 

Question  5  is  covered  by  our  consideration  of  No.  4. 

Questions  6  and  8  involve  the  inquiry  as  to  whether 
a  taxpayer  or  property  owner  •  can  be  heard  to  question 
the  validity  of  the  assessment  after  the  expiration  of  the 
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time  designated  and  prescribed  by  subdivision  11  of  sec- 
tion 12  of  the  act  of  February  24th  (Sess.  Laws  1905,  p. 
305.)  The  provision  of  the  statute  particularly  applicable  to 
this  question  is  as  follows:  ^'No  suit  to  set  aside  the  said 
special  assessment  or  to  enjoin  the  making  of  the  same  shall 
be  brought  or  any  objection  to  the  validity  thereof  shall  be 
allowed  after  the  expiration  of  thirty  days  from  the  date 
the  amount  due  on  each  lot  or  piece  of  ground  liable  for 
such  assessment  is  ascertained  or  confirmed  by  the  council  or 
trustees." 

No  reason  has  been  shown  why  this  provision  of  the  stat- 
ute should  not  be  enforced.  If  a  property  owner  does  not 
see  fit  to  make  his  protest  or  initiate  his  objections  to  the  ac- 
tion of  the  council  or  board  of  trustees  and  the  assessment 
authorized  and  levied  by  them  within  the  time  prescribed  by 
the  statute,  he  should  be  precluded  from  thereafter  doing  so. 
So  long  as  he  is  not  entirely  deprived  of  and  precluded  from 
the  exercise  of  such  right,  he  cannot  object  to  the  limitation 
of  time  placed  upon  him  where  that  limitation  is  not  unrea- 
sonable. Where  he  has  had  the  several  notices  as  required 
under  the  statute  to  be  given  in  course  of  the  proceedings, 
and  is  also  given  the  further  period  of  thirty  days  from  and 
after  the  confirmation  of  the  assessment  by  the  board  of 
trustees,  he  cannot  complain  on  the  ground  that  he  has  not 
had  sufficient  time  and  opportunity  to  file  his  protest  or  make 
his  objections  or  institute  his  proceedings.  The  statute  of 
the  state  of  Minnesota  contains  a  provision  very  similar  to 
that  under  consideration  here,  and  in  State  v.  Norton,  63 
Minn.  497,  65  N.  W.  935,  the  supreme  court  said:  ** While 
the  extraordinary  spectacle  is  presented  of  the  expense  of 
public  improvement  in  excess  of  the  value  of  the  property 
against  which  the  expense  is  assessed  yet  it  appears  that  the 
defendants  took  no  steps  to  prevent  or  right  this  apparent 
wrong.  They  had  notice  that  a  contract  had  been  let  for 
this  improvement,  that  the  assessment  therefor  would  be  con- 
firmed at  a  certain  place  and  time,  and  that  bonds  would  be 
issued  for  the  amount  necessary  to  make  such  improvement; 
and,  with  an  opportunity  to  be  heard,  they  remained  silent 
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and  inactive,  without  protest  or  objection.  And,  when  the 
city  council  finally  confirmed  the  assessment  they  did  not 
appeal  therefrom  to  the  district  court  as  provided  by  law. 
Nor  did  they  take  any  legal  steps  to  protect  their  rights  un- 
til more  than  two  years  after  the  issuance  of  the  improve- 
ment bonds.  The  law  gave  the  defendants  ample  time  and 
opportunity  to  be  heard  in  regard  to  the  council  proceedings 
in  making  assessments  for  improvement,  but,  by  their  acqui- 
escence or  supineness,  they  allowed  the  time  to  pass  by  for 
so  doing,  and  they  must  be  concluded  by  the  proceedings 
against  them.  Such  a  rule  is  essential  to  the  due  administra- 
tion of  justice.  If  they  desired  to  repudiate  the  entire  pro- 
ceedings, they  should  have  moved  at  the  first  opportunity, 
or  within  the  time  allowed  by  law ;  and,  failing  to  do  so,  the 
action  of  the  city  council  is  made  final  and  conclu- 
sive. The  statute  which  we  have  quoted  is  imperative  upon 
this  point  and  we  are  not  permitted  to  disregard  it,  even  in  a 
case  of  seeming  hardship. ' ' 

A  similar  statute  has  been  upheld  by  the  supreme  court 
of  Washington  in  City  of  New  Whatcom  v,  Bellingham  Bay 
Imp.  Co.,  16  Wash.  137,  47  Pac.  236.  (See,  also,  1  Abbott  on 
Municipal  Corporations,  sees.  373,  377 ;  Warren  v.  Riddle,  106 
Cal.  352,  39  Pac.  781.)  Of  course,  this  requirement  of  the 
statute  would  have  no  application  to  a  question  of  jurisdic- 
tion. In  other  words,  if  the  board  of  trustees  or  council 
should  act  without  acquiring  jurisdiction  so  to  do,  the  par- 
ties affected  thereby,  might  attack  such  action  without  refer- 
ence to  this  provision  of  the  statute.  (See  Dunbar  v.  Conv- 
missioners  of  Canyon  County,  5  Idaho,  407,  49  Pac.  409.) 

Question  7  involves  two  propositions:  1.  Are  the  bonds 
and  indebtedness  covered  thereby  a  lien  upon  the  property 
within  the  sewer  district,  and  if  so,  what  is  the  nature  of 
that  lien  and  how  may  it  be  enforced?  Subdivision  10  of 
section  12  of  the  act  provides  that  ''all  such  assessments 
shall  be  known  as  'special  assessments  for  sewerage  im- 
provements; and  shall  be  levied  and  collected  as  separate 
taxes  in  addition  to  the  taxes  for  general  revenue  purposes, 
to  be  placed  on  the  tax-roll  for  collection,  subject  to  same 
Idaho,  Vol.  13—24 
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penalties,  and  in  the  same  manner  as  other  city,  town  or 
village  taxes."  This  provision  of  the  statute  leaves  no  doubt 
bnt  that  the  assessment  becomes  a  lien  on  the  property  of 
the  district  in  the  same  manner  as  any  other  tax  lien  and 
of  the  same  validity,  force  and  effect,  each  separate  lot  or 
parcel  of  land  being  holden  to  the  extent  and  amount  of  the 
assessment  levied  thereon.  Subdivision  12  of  section  12  pro- 
vides that  when  the  bonds  are  issued  to  the  contractors,  all 
the  right  of  the  city  or  village  in  or  with  respect  to  such 
assessments  and  the  lien  created  thereby  is  transferred  to  the 
owner  and  holder  of  the  bonds,  and  that  he  shall  have  the 
right  to  **8ue  for  and  collect  every  such  assessment  embraced 
in  any  such  bond  by  or  through  any  of  the  methods  pro- 
vided by  law  for  the  collection  of  assessments  for  local  im- 
provements." In  order  to  fully  secure  and  satisfy  the  pur- 
chasers or  holders  of  these  bonds,  the  legislature  provided 
a  further  and  additional  remedy  for  the  bondholder  in  the 
event  of  neglect  of  duty  on  the  part  of  the  city  officials  or 
failure  on  the  part  of  the  property  owner  to  pay  the  install- 
ments as  they  fall  due,  and  they  accordingly  further  pro- 
vided as  follows:  *'And  if  the  city,  town  or  village  shall  fail, 
neglect  or  refuse  to  pay  said  bond,  or  to  properly  collect  any 
such  assessments  when  due,  the  owner  of  any  such  bond  may 
proceed  in  his  own  name  to  collect  any  such  assessments  and 
foreclose  the  lien  thereof  in  any  court  of  competent  jurisdic- 
tion, and  shall  recover,  in  addition  to  the  amount  of  such 
bonds,  and  interest  thereon,  five  per  cejit  together  with  the 
costs  of  such  suit." 

It  is  made  clear  by  these  provisions  in  the  statute  that  the 
purchasers  and  holders  of  the  bonds  or  warrants  issued  for 
the  purpose  designated  in  the  act  have  two  remedies  for  the 
collection  of  the  principal  and  interest  of  these  obligations. 
First,  in  case  the  village  authorities  should  neglect  or  fail 
to  pursue  the  usual  and  ordinary  methods  provided  by  stat- 
ute for  the  collection  of  the  tax  or  assessment,  the  creditor 
may  compel  them  to  do  so  by  procuring  a  writ  of  mandate 
against  the  proper  officials.  On  the  other  hand,  if  they  fail 
and  neglect  to  discharge  this  duty,  and  the  property  owners 
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become  delinquent  in  the  payment  of  their  installments,  he 
may  proceed  in  the  ordinary  way  to  foreclose  his  lien  through 
the  district  court  in  the  same  manner  as  he  would  foreclose 
any  other  mortgage  or  lien.  In  any  event,  the  claim  and  lien 
is  a  charge  in  rem  only,  and  enforceable  against  the  property 
but  not  against  the  person. 

The  act  of  February  20,  1903  (Sess.  Laws.  1903,  p.  30), 
contained  section  12  bb  it  appears  in  the  act  of  1905,  and  in 
Denning  v.  City  of  Moscow,  11  Idaho,  115,  83  Pac.  339,  we 
had  occasion  to  touch  upon  this  question  and  to  consider  the 
duties  of  the  city  authorities  in  the  levy  and  collection  of 
such  assessments  and  the  remedies  provided  for  the  cred- 
itor. (See,  also.  City  of  New  Whatcom  v.  Bellingham  Bay 
Imp.  Co,,  16  Wash.  137,  47  Pac.  236.) 

9.  This  question  is  fully  answered  in  our  consideration 
of  question  7. 

10.  Subdivision  11  of  section  12  contains  a  provision  au- 
thorizing the  property  owner  to  pay  the  full  assessment  at 
any  time  and  relieve  his  property  from  the  lien  and  encum- 
brance created  thereby.  The  question  has  arisen  here  over 
the  amount  of  interest  he  shall  pay  in  order  to  redeem.  The 
statute  says :  **The  owner  of  any  such  lot  or  parcel  of  land  may 
redeem  the  same  from  all  liability  for  said  assessment  at 
any  time  after  said  thirty  days,  by  paying  all  the  install- 
ments of  said  assessment  remaining  unpaid  and  charged 
against  such  property  at  the  time  of  such  payment,  with  in- 
terest thereon  at  the  rate  of  not  to  exceed  eight  per  cent 
per  annum  from  the  date  of  issuance  to  the  time  of  ma- 
turity of  the  last  installment."  There  is  considerable  un- 
certainty as  to  just  what  was  meant  by  the  words  *'laat  in- 
stallment" as  used  in  this  sentence.  There  is  a  question  as 
to  whether  it  means  the  last  and  final  payment  to  be  made 
on  the  assessment,  or  the  date  of  maturity  of  the  last  install- 
ment immediately  preceding  the  date  of  the  proposed  re- 
demption. It  is  scarcely  possible  that  the  legislature  meant 
to  provide  that  the  property  owner  might  pay  the  entire  as- 
sessment at  one  time,  thereby  relieving  his  property  from 
the  lien  and  burden  of  the  assessment,  and  at  the  same  time 
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require  him  to  pay  all  the  interest  that  he  would  have  to 
pay  if  he  allowed  the  installments  to  run  until  their  final 
maturity.     On  the  other  hand,  it  would  seem  scarcely  jiist 
to  deprive  the  bondholder  of  his  interest  from  the  date  of 
the  maturity  of  the  last  preceding  payment  up  to  the  time 
of  the  redemption.     In  some  instances  that  might  deprive 
him  of  practically  a  year's  interest.    In  view  of  the  obscurity 
and  uncertainty  of  this  statute,  it  having  specifically  pro- 
vided that  interest  shall  be  paid,  we  hold  that  the  property 
owner  may  make  such  redemption  upon  payment  of  inter- 
est accrued  up  to  the  date  of  such  redemption.    This  is  just 
and  fair  to  both  the  property  owner  and  the  bondholder,  and 
we  will  infer  that  that  is  what  the  legislature  intended  to 
provide,  although  they  did  it  very  imperfectly.     The  char- 
ter of  the  city  of  Lewiston  contains  a  similar  provision  and 
is  equally  obscure,  and  in  McGilvery  v.  City  of  Lewiston, 
we  hold  as  above  indicated.    To  hold  that  the  redemptioner 
must  pay  interest  to  the  date  of  maturity  of  the  final  payment, 
if  he  should  redeem  at  once,  would  be  too  unjust  and  inequi- 
table for  a  court  to  tolerate  or  enforce.    It  would  amount  to 
talcing  his  property  without  consideration  or  compensation 
therefor;    neither  would  it  leave  him  on  an  equal  footing' 
with  the  property  owner  who  did  not  see  fit  to  pay  his  asse:s- 
ments  until  the  several  installments  matured. 

The  judgment  of  the  trial  court  refusing  and  denying  an 
injunction  is  affirmed  and  the  answers  of  the  court  to  the 
several  questions  submitted  will  be  modified  in  accordance 
with  the  views  herein  expressed,  and  for  that  purpose  only 
the  cause  will  be  remanded.  Costs  awarded  in  favor  of  the 
respondents. 

Sullivan,  J.,  concurs. 
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(May  8,  1907.) 

J.  M.  PRATT,  Respondent,  v.  NORTHERN  PACIFIC  EX- 
PRESS  COMPANY,  AppeUant 

£9a  Pac.  841.] 

LlABTLITT  OF  COMMON  CARKIER—OWNEBSHIP  OF  PROPEETT  CONSIGNED^ 

RIGHT  OF  Consignee   to    Sub   for   Its    Recovery — Contract   of 
Consignment. 

1.  Where  A  is  indebted  to  B,  and  it  is  understood  that  the  former 
shall  send  a  sum  of  money  to  the  latter  in  payment  of  his  debt,  and 
A  deposits  the  money  in  defendant's  express  office,  addressed  and 
directed  to  B  at  another  office  on  its  line  of  transportation,  and 
takes  defendant's  receipt  therefor,  and  gives  the  defendant  no 
other  or  further  instructions  as  to  the  ownership  or  right  of  posses- 
sion of  the  property,  and  imposes  no  condition  or  restriction  as  to 
the  delivery  thereof,  apon  failure  and  refusal  of  the  defendant  to 
deliver  the  money  to  B,  in  the  absence  of  any  change  of  instruc- 
tions by  or  on  the  part  of  A  and  of  any  demand  made  by  A  for  the 
redelivery  thereof,  B  may  maintain  an  action  against  the  defendant, 
the  carrier,  for  the  possession  thereof. 

2.  Where  the  shipper  delivers  his  property  to  the  carrier  marked 
and  addressed  to  another  person  as  consignee,  and  gives  the  car- 
rier no  other  or  further  notice  than  that  to  be  presumed  and  in- 
ferred from  the  act  of  consignment,  the  law  will  presume  the 
eontraet  for  transportation  to  have  been  made  for  and  on  behalf 
of  the  consignee,  and  that  the  latter  is  the  owner  of  the  property 
and  entitled  to  its  possession  and  to  sue  therefor. 

3.  Where  the  property  is  received  on  an  unconditional  and  un- 
restricted consignment,  the  carrier  not  only  may,  but  must,  treat 
the  consignee  as  the  absolute  owner  until  Ite  receives  notice  to  the 
contrary. 

4.  Where  A  delivers  property  to  an  express  company  with  direc- 
tion to  deliver  the  same  to  B,  he  thereby  vests  the  rights  of  pos- 
session in  B,  and  in  the  absence  of  any  different  or  contrary  in- 
structions prior  to  B's  demand  for  the  property,  the  latter  will  be 
entitled  to  demand,  sue  for  and  receive  the  same. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  the  County  of  Nez  Perce.  Hon.  Edgar  C.  Steele, 
Judge. 
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Argument  for  Bespondent. 


Action  by  the  plaintiflE  to  recover  the  sum  of  $660  from 
the  defendant  on  account  of  a  consignment  to  him  of  that 
sum  of  money.  Judgment  for  the  plaintiff  and  defendant 
appeals.    Affirmed. 

James  E.  Babb,  for  Appellant. 

While  a  consignee  is  prima  fade,  in  the  absence  of  any  ^- 
planation,  the  owner  of  the  consignment,  this  presumption  is 
rebutted  on  a  showing  that  the  consignment  is  of  money  sent 
by  a  debtor  to  a  creditor  for  payment  upon  the  indebtedness; 
where  in  such  case  the  money  is  lost  in  transit  or  is  not  de- 
livered to  the  consignee,  the  title  remains  in  the  sender,  and 
he  remains  liable  for  his  entire  indebtedness  to  the  consignee 
without  any  right  of  credit  on  account  of  having  sent  the 
money  which  was  lost.  The  money  having  been  sent  by  him 
of  his  own  motion  without  showing  that  the  consignee  had 
designated  the  express  company  as  the  agent  of  consignee  for 
carrying  the  money,  the  express  company  became  and  re- 
mained the  agent  of  the  sender,  carrying  at  the  risk  of  the 
sender.  In  such  a  case  the  right  of  action  against  the  ex- 
press company  is  solely  in  the  sender,  and  the  consignee  can 
maintain  no  action  without  having  alleged  an  assignment  of 
the  right  of  action  from  the  sender.  {Bernstein  v.  Union  Ex- 
press Co.,  40  Ohio  St.  451 ;  3  Hutchinson  on  Carriers,  3d  ed., 
sec.  1318;  Ogden  v.  Coddington,  2  E.  D.  Smith,  317;  Snee  v. 
Prescott  (1743),  1  Atk.  245,  248;  Dawes  v.  Peck  (1799),  8 
D.  &  E.  330;  Coats  v.  Chaplin,  3  Ad.  &  EL,  N.  S.,  483,  and 
cases  cited;  Holbrook  v.  Wright,  24  Wend.  169,  35  Am.  Dec 
607;  Hinsdale  v.  Weed,  5  Denio,  172 ;  Price  v.  Powell,  3  Const 
322 ;  Coombs  v.  Bristol  etc.  By.  Co.,  3  Hurl.  &  N.  510;  Hale  on 
Bailments  and  Carriers,  p.  548.) 

I.  N.  Smith  and  John  Green,  for  Bespondent 

In  the  absence  of  mala  fides — ^which  is  not  here  m^ed^ 
plaintiff's  prima  fade  title  from  possession  may  not  be  re- 
butted by  the  debt  or  by  evidence  that  the  title  is  in  some 
other  party,  so  long  as  he  is  protected  against  the  claim  of 
such  party,  by  the  payment  of  the  judgment  which  may  be 
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rendered  against  him.  (Dyer  v.  Sebrell,  135  Cal.  597,  67  Pac. 
1036;  Giselman  v.  Starr,  106  Cal.  651,  40  Pac.  8 ;  Bank  v.  Per- 
kins, 29  N.  Y.  554,  86  Am.  Dec.  332 ;  Ellicott  v.  Martin,  6 
Md.  509,  61  Am.  Dec.  327.) 

The  consignee  of  goods  may  maintain  an  action  against 
a  common  carrier  for  their  loss,  although  another  person  was 
the  owner  of  them,  or  was  jointly  interested  in  them  with 
him.  {Oriffith  v.  Ingledew,  6  Serg.  &  R.  429,  9  Am.  Dee. 
444;  Southern  Express  Co.  v,  Armstead,  50  Ala.  350.) 

In  the  bill  of  lading  it  affirmatively  appears  that  the  ^con- 
tract was  made  for  the  benefit  of  the  consignee  (plaintiff). 
(6  Cyc.  511.)  This  gives  him  the  right  to  maintain  this  ac- 
tion. (7  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  220;  12  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  558.) 

AILSHIE,  C.  J. — This  action  was  prosecuted  by  the  plain- 
tiff against  the  Northern  Pacific  Express  Company  for  the 
recovery  of  the  sum  of  $660,  consigned  by  one  J.  W.  Pratt 
from  the  defendant's  office  at  Culdesac,  Idaho,  to  the  plain- 
tiff at  Lewistouj  Idaho.  On  the  twenty-third  day  of  Novem- 
ber, 1904,  the  consignor,  J.  W.  Pratt,  delivered  to  the  defend- 
ant's agent  at  its  office  in  Culdesac,  a  sack  or  package  for 
shipment  containing  $660,  lawful  money  of  the  United  States, 
and  prepaid  the  charges  thereon,  and  the  package  was  ad- 
dressed and  directed  to  the  plaintiff  at  Lewiston.  The  de- 
fendant's agent  issued  to  the  consignor  a  receipt,  the  principal 
part  of  which  is  as  follows: 

'*  Culdesac,  Idaho,  November  23,  1904. 

** Received  of  J.  W.  Pratt  1  sk.  said  to  contain  money  valued 
at  six  hundred  and  sixty  and  no-100  dollars,  and  marked 
J.  M.  Pratt,  Lewiston,  Idaho.  Prepaid  50  cents,  which  we 
undertake  to  forward  to  our  agency  nearest  and  most  con- 
venient to  destination  only,"  etc. 

The  express  company  neglected  and  refused  to  deliver  this 
money  to  the  consignee,  and  after  written  demand  was  made 
upon  the  agent  at  Lewiston,  and  refusal  to  pay,  this  action 
was  instituted.  It  seems  from  the  evidence  that  the  night 
after  the  deposit  of  this  money  with  the  express  company,  its 
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office  was  robbed  and  this  money,  together  with  other  prop- 
erty, was  taken  therefrom.  The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  demurrer  was  over- 
ruled. The  defendant  then  answered  putting  in  issue  all  the 
material  allegations  of  plaintiff's  complaint.  After  the  evi- 
dence was  all  in,  the  defendant  moved  for  a  nonsuit  on  vari- 
ous grounds,  the  principal  of  which  is  that  the  plaintiff,  the 
consignee,  was  not  the  owner  of  the  money  consigned,  and 
had  no  property  therein  and  could  not  maintain  this  action 
against  the  company,  and  that  the  only  person  who  had  any 
interest  in  the  property  or  incurred  any  risk  in  the  shipment 
was  the  consignor,  and  that  he  alone  could  sue.  This  motion 
was  overruled.  The  case  was  submitted  to  the  jury  and  they 
returned  a  verdict  in  favor  of  the  plaintiff.  This  appeal  is 
from  the  judgment  and  an  order  denying  a  motion  for  a  new 
trial. 

The  only  proposition  presented  by  the  appellant  on  this 
appeal  is  that  the  consignor  was  the  proper  party  to  sue,  and 
that  the  consignee  cannot  maintain  his  action  herein.  The 
respondent  controverts  this  proposition,  but,  in  the  first  place, 
contends  that  the  defendant  waived  the  point  by  failure  to 
demur  under  section  4174,  Revised  Statutes.  He  contends 
that  this  question  should  have  been  raised  by  demurrer  to  the 
complaint  on  the  ground  **that  the  plaintiff  has  not  the  legal 
capacity  to  sue,"  and  that  by  failure  to  do  so  under  section 
4178,  it  is  precluded  from  thereafter  urging  that  objection. 
We  do  not  think  this  point  is  well  taken.  A  demurrer  on  the 
grounds  of  want  of  legal  capacity  to  sue,  it  seems  to  ns, 
must  relate  to  some  legal  disability  on  the  part  of  the  plaintiff 
to  prosecute  and  maintain  his  action.  As  said  by  Pomeroy 
in  his  Code  Remedies  (fourth  edition),  page  180,  this  disa- 
bility must  be  "such  as  infancy,  coverture,  idiocy  and  the 
like,  and  not  the  absence  of  facts  sufficient  to  constitute  a 
cause  of  action.*'  A  plaintiff  may  have  legal  capacity  to  sue 
and  to  prosecute  his  action  against  the  defendant,  but  if  he 
does  not  have  a  cause  of  action,  he  certainly  cannot  recover. 
{Weimore  v.  San  Francisco,  44  CaL  294;  Robinson  v.  Peru 
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Plow  &  Wheel  Co.,  1  Okla.  140,  31  Pac.  988;  Krewson  v.  Per- 
don,  13  Or.  563,  11  Pae.  281.)  The  demurrer  in  this  case 
was  properly  overruled,  for  the  reason  that  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action,  irrespec- 
tive of  the  question  as  to  whether  the  ownership  of  the  prop- 
erty sued  for  was  in  the  consignor  or  consignee.  It  is  pretty 
generally  agreed  among  the  courts  and  text-writers  that  the 
presumption  in  the  first  instance  is  that  the  consignee  is  the 
owner  of  the  property  and  entitled  to  maintain  an  action 
either  for  damages  sustained  or  for  loss  of  the  property  by 
the  carrier.  Justice  McClain  of  the  supreme  court  of  Iowa, 
in  his  article  on  Carriers  (6  Cyc.  510),  says:  ''The  presump- 
tion that  title  to  the  goods  passes  to  the  consignee  on  delivery 
to  the  carrier  will  sustain  an  action  by  the  consignee  as  owner, 
either  in  tort  or  for  breach  of  contract,  the  contract  of  ship- 
ment being  presumed  to  have  been  made  for  his  benefit. ' '  This, 
we  think,  states  the  generally  accepted  rule  of  law  governing 
such  cases.  It  therefore  follows  that  if  the  plaintiff  must  fail 
in  his  action,  he  must  do  so  upon  the  facts  disclosed  upon  the 
trial  rather  than  upon  demurrer  to  his  complaint. 

The  only  evidence  produced  upon  the  trial  touching  the 
ownership  and  right  of  possession  in  this  property  is  that 
given  by  the  consignor  and  consignee,  and  is  as  follows :  The 
consignor,  J.  W.  Pratt,  testified:  **I  was  sending  this  money 
to  my  brother  for  payment  on  some  money  I  owed  him." 
The  consignee,  the  plaintiff  in  this  case,  testifies  on  cross- 
examination  as  follows:  '*Q.  Do  you  know  why  any  money 
was  being  sent  you  at  that  time  by  your  brother?  A.  Why 
it  was  sent  to  me?  Q.  Yes.  A.  He  owed  me  this  money. 
Q.  What  money  is  thatt  A.  The  money  he  was  to  send  me. 
Q.  If  I  understand  you,  any  money  that  was  being  sent,  if  he 
sent  any,  was  being  sent  in  payment  of  an  indebtedness  he  owed 
you?  A.  Yes,  sir."  At  the  trial  plaintiff  produced  the  receipt 
issued  by  defendant's  agent  at  Culdesac,  proved  a  demand 
made  on  the  company  for  the  money  after  they  had  been  given 
a  reasonable  time  for  the  delivery  of  the  same,  and  produced 
the  consignor  as  a  witness  on  his  behalf.  It  was  also  shown 
that  the  agent  at  Culdesac  had  stated  to  plaintiff's  attorney 
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that  the  office  had  been  robbed  and  this  money  had  been 
stolen ;  that  the  agent  at  Lewiston  refused  to  pay  the  money, 
and  also  stated  to  plaintiff's  attorney  that  he  understood  the 
office  at  Culdesac  had  been  robbed  and  this  money  stolen. 
Under  this  state  of  facts  the  question  arises  as  to  whether 
the  plaintiff  can  maintain  this  action  or  it  should  have  been 
prosecuted  in  the  name  of  the  shipper.  This  question  seems 
to  have  disturbed  the  judicial  mind  in  England  at  a  very 
early  date,  even  before  transportation  by  land  had  become 
very  general.  In  Oriffith  v,  Engledew,  6  Serg.  &  R.  (Pa.) 
429,  9  Am.  Dec.  444,  the  supreme  court  of  Pennsylvania  di* 
vided  over  the  application  of  this  principle  of  law,  and  in 
the  majority  and  dissenting  opinions  will  be  found  an  inter- 
esting review  of  the  early  English  authorities  on  the  subject. 
The  majority  of  the  court  held  that  although  the  title  to  the 
goods  remained  in  the  consignor,  still  the  contract  was  made  for 
the  benefit  of  the  consignee  and  that  he  might  sue  upon  it,  and 
that  the  carrier,  having  received  the  goods  under  agreement 
to  deliver  them  to  the  consignee,  could  not  be  heard  to  ques- 
tion the  latter 's  right  to  maintain  an  action  for  their  re(M)V- 
ery.  In  later  years  the  English  courts  seem  to  have  held  that 
the  action  can  only  be  maintained  by  the  owner  of  the  goods, 
property  or  money  intrusted  to  the  carrier.  In  support  of 
this  view,  the  case  of  Coombs  v.  Bristol  etc.  Ry.  Co.,  3  Hurl. 
&  N.  510,  determined  in  the  court  of  exchequer  in  1858,  will 
be  found  very  interesting  and  instructive. 

In  this  country  the  point  has  been  variously  determined, 
though  perhaps  there  is  not  such  a  great  conflict  when  the 
fiacts  of  the  cases  are  taken  into  consideration  as  would  at 
first  appear.  Where  the  consignor  has  sued,  the  courts  have 
generally  held  that  he  was  a  proper  party  and  could  maintain 
his  action,  and  where  the  consignee  has  sued,  they  have  gen- 
erally sustained  him. 

In  Ogden  v.  Coddington,  2  B.  D.  Smith,  317,  the  court  of 
common  pleas  of  New  York,  in  1854,  said:  *'I  think  the  plain- 
tiffs are  right  in  saying  that  a  mere  consignee  cannot  main- 
tain an  action  for  the  negligence  of  the  carrier,  or  the  breach 
of  the  carrier's  contract    Such  right  of  action  belongs  to  the 
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owner  of  the  goods.  The  contract  of  the  carrier,  as  evidenced 
by  the  bill  of  lading,  is  made  with  the  shipper.  If  the  shipper 
is  owner,  or  has  a  special  property  in  the  goods,  he  may  sue 
thereon.  If  the  consignee  is  owner,  then  the  shipper  is  re- 
garded as  his  agent,  and  the  contract  being  made  for  the 
owner's  benefit  he  may  sne  thereon,  in  virtue  of  his  property 
in  the  goods  and  his  exclusive  beneficial  interest  in  the  con- 
tract" In  1873  the  same  question  arose  in  Alabama,  in  the 
case  of  Southern  Express  Co.  v.  Armstead,  50  Ala.  350,  and 
the  court  there  said:  ''The  consignee  of  goods  has  the  right 
to  8ue  for  their  loss  by  the  carrier,  notwithstanding  another 
party  may  be  the  owner  of  them.  The  obligation  is  to  de- 
liver to  him.  (Jenerally,  the  property  vests  in  him  by  the 
mere  delivery  to  the  carrier.  Although  the  absolute  or  general 
owner  of  personal  property  may  support  an  action  for  any 
injury  thereto  if  he  have  the  right  of  immediate  possession, 
this  does  not  necessarily  devest  the  right  of  the  consignee  to 
sue,  notwithstanding  he  has  never  had  the  actual  possession." 

The  case  nearest  in  point  with  the  one  at  bar  as  to  the*  facts 
involved  is  that  of  Bemstine  v.  Express  Co.,  40  Ohio  St.  451, 
determined  by  the  supreme  court  of  Ohio  in  1884.  The  point 
there  determined  is  stated  in  the  syllabus  as  follows:  ''Where 
a  creditor,  living  at  a  distance  from  his  debtor,  requests  the 
payment  of  the  debt  without  giving  specific  instructions  as  to 
how  the  money  shall  be  sent,  and  the  debtor  sends  it  by  an 
express  company,  and  it  is  lost  in  transitu,  the  debtor  may 
maintain  an  action  against  the  company  for  its  recovery." 

In  the  latest  edition  of  Hutchinson  on  Carriers,  volume  8, 
section  1317,  the  author  in  discussing  the  subject,  "When  a 
Consignee  may  Sue,"  says:  "And  it  may  be  stated  as  a  well- 
settled  rule  that  if  the  goods  are  delivered  to  the  carrier  on 
behalf  of  the  consignee,  and  at  his  request  or  by  his  direction, 
either  express  or  implied,  and  no  other  fact  appears,  the  legal 
presumption  will  be  that  the  property  in  the  goods  immedi- 
ately on  such  delivery  becomes  vested  in  him,  and  that  he  is 
the  proper  party  to  bring  an  action  against  the  carrier,  either 
in  assumpsit  in  his  own  name  upon  the  contract  with  the 
consignor  as  his  agent,  or  in  case  for  the  breach  of  duty  on 
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the  part  of  the  carrier,  or  in  the  name  of  the  agent  for  his 
use  upon  the  special  contract  of  affreightment.  But,  after 
all,  the  question  whether  the  property  in  the  goods  has  passed 
to  the  consignee  by  a  delivery  to  the  carrier  will  depend  upon 
the  intention  of  the  transaction,  and  this  may  always  be 
shown.  And  if  the  consignee,  after  the  goods  have  been  de- 
stroyed in  transit,  purchases  them  from  the  owner,  it  has 
been  held  that  such  consignee  may  maintain  an  action  in  his 
own  name  against  the  carrier  for  damages.  And  the  fact 
that  the  goods  were  destroyed  before  the  consignee's  purchase 
was  held  to  make  no  difference." 

In  6  Cyc,  page  468,  Justice  McClain,  the  author  of 
the  text,  in  considering  the  question  as  to  whom  delivery  may 
be  made  by  the  carrier,  says:  ** Where  the  carrier  receives  the 
goods  under  a  contract,  either  express,  or  implied  from  the 
marks  on  the  goods,  to  deliver  them  to  a  person  named,  with- 
out any  reservation  of  power  of  disposal  by  the  consignor, 
then  the  delivery  to  such  person  completes  the  contract  and 
relieves  the  carrier  from  further  liability.  This  rests  on  the 
assumption  which  the  carrier  is  authorized  to  entertain  that 
the  title  to  the  goods  passes  to  the  consignee  on  delivery  to 
the  carrier."  (See,  also,  7  Am.  &  Eng.  Ency.  of  Law,  220,  and 
12  Am.  &  Eng.  Ency.  of  Law,  558.)  It  will  be  seen  that  the  au- 
thorities quite  generally  agree  that  where  the  shipper  delivers 
his  property  to  the  carrier,  marked  and  addressed  to  another 
person  as  consignee,  and  gives  the  carrier  no  other  or  further 
notice  than  that  to  be  presumed  and  inferred  from  the  act  of 
consignment,  the  law  will  presume  the  contract  for  transpor- 
tation to  have  been  made  for  and  on  behalf  of  the  consignee, 
and  that  the  consignee  is  the  owner  of  the  property  and  en- 
titled to  its  possession  and  to  sue  therefor.  It  should  also  be 
remembered  that  where  the  shipper  delivers  the  property 
over  to  the  carrier  without  any  special  instructions  as  to  its 
ownership  or  its  delivery  on  any  condition,  the  consignee  be- 
comes immediately  entitled  to  the  possession  of  the  property, 
and  may  demand  and  lawfully  receive  it  forthwith  from  the 
carrier,  and  that  the  carrier  will  be  justified  in  delivering  it 
to  the  consignee  at  any  point  on  its  line  of  transportation.    (2 
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Hutchinson  on  Carriers,  sec.  735 ;  Southern  Ex.  Co.  v.  WilU 
iams,  99  Ga,  482,  27  S.  E.   743.) 

In  the  case  at  bar  the  plaintiflp  might  have  lawfully  d^ 
manded  this  sack  of  money  from  the  express  agent  immedi- 
ately after  its  delivery  by  the  consignor,  and  the  express  com- 
pany would  have  been  legally  justified  in  delivering  it  to  the 
plaintiff  then  and  there  or  at  any  point  along  its  line  of 
transportation  thereafter;  provided,  however,  that  the  con- 
signor had  not  in  the  meanwhile  given  diflferent  or  contrary 
directions  to  the  express  company.     In  Bernstine  v.  Express 
Company,  supra,  the  creditors  had  written  their  debtor  to 
"send  them  some  money,"  but  did  not  direct  him  as  to  the 
means  he  should  employ  ,in  sending  it.     The  court  held  that 
it  was  the  duty  of  the  debtor  to  pay  his  creditor  in  person, 
and  that  the  money  while  in  the  hands  of  the  express  com- 
pany was  there  at  the  risk  of  the  debtor,  and  that  the  loss 
primarily  fell  upon  the  debtor;  that  the  deposit  of  the  money 
with  the  express  company  did  not  pay  the  debt  and  did  not 
relieve  the  consignor  of  his  liability  to  his  creditors,  and  that 
therefore  the  debtor  was  a  proper  party  to  sue  for  its  recov- 
ery.   It  should  be  borne  in  mind,  however,  that  the  Ohio 
court  did  not  hold  that  under  the  facts  of  that  case  the  cred- 
itor could  not  have  maintained  an  action  against  the  carrier. 
It  is  true  it  did  hold  that  the  consignor  could  maintain  the 
action.     Had  the  debtor  made  no  demand  of  the  carrier  and 
the  creditors  had  sued,  we  are  inclined  to  the  opinion  that  the 
court  would  have  sustained  them  in  their  action.     In  the  case 
at  bar  the  consignor  was  indebted  to  his  brother  and  was  send- 
ing him  this  money  in  payment  thereof.     The  consignor  said 
this  was  ''the  money  he  (the  debtor)  was  to  send  me."    It  is 
therefore  apparent  from  the  evidence  that  J.  W.  Pratt  was 
to  send  $660  from  Culdesac  ,to  J.  M.  Pratt,  the  plaintiff,  at 
Lewiston.    Now,  then,  the  record  is  silent  as  to  the  manner 
of  the  sending  or  the  means  he  was  to  employ  in  sending  that 
money.     If  the  law  presumes  in  the  first  instance  that  the 
consignee  was  the  owner  of  this  money,  and  the  carrier  was 
authorized  and  directed  to  deliver  it  to  the  consignee,  and  this 
was  money  it  had  been  agreed  between  debtor  and  creditor 
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should  be  sent  to  the  creditor,  then,  it  seems  to  us,  that  the 
fact  of  the  consignee  appearing  in  an  action  prosecuted 
against  the  express  company  and  producing  the  company's 
receipt  for  the  money  and  the  consignor  as  a  witness  in  his 
behalf,  will  justify  the  further  conclusion  and  presumption 
that  the  manner  of  shipment  and  means  employed  were  also 
such  as  had  been  agreed  upon  between  them.  In  other  words, 
with  the  evidence  before  us  as  produced  in  this  case,  show- 
ing that  this  property  was  to  be  sent  by  the  consignor  to  the 
consignee,  and  that  the  consignment  was  general  in  terms, 
and  such  as  would  lead  the  carrier  to  the  legal  conclusion  that 
both  the  title  and  right  of  possession  was  thereby  vested  in 
the  plaintiff,  and  there  being  no  evidence  as  to  the  instructions 
by  the  consignee  as  to  the  means  of  transmission  of  the  fund, 
it  appears  to  us  more  reasonable  to  infer  that  the  means  em- 
ployed was  as  agreed  upon  or  as  directed  than  otherwise.  The 
express  company  is  liable  to  some  person  for  this  money,  and 
it  can  make  no  difference  to  the  company  whether  it  pay  the 
consignee  or  the  consignor;  the  only  concern  it  has  is  to  see 
that  it  is  protected  from  payment  a  second  time.  This  judg- 
ment in  favor  of  the  plaintiff  is  clearly  a  bar  to  the  consignor 
ever  maintaining  an  action  against  the  company  for  a  recovery 
on  the  same  contract.  When  he  delivered  the  property  to  the 
express  company  he  directed  them  to  deliver  it  to  the  plain- 
tiff. He  thereby  vested  in  the  plaintiff  an  immediate  right 
to  the  possession  of  the  property.  He  never  thereafter 
changed  his  directions  or  instructions  to  the  company,  and 
has  never  demanded  of  the  company  that  they  surrender  the 
property  to  him  or  pay  damages  for  a  failure  to  do  so.  If 
after  the  loss  of  the  property,  as  in  this  case,  the  consignee  de- 
mands its  delivery  or  the  value  thereof,  and  upon  failure  by 
the  carrier  to  deliver,  commences  his  action  prior  to  any 
change  of  instructions  on  the  part  of  the  consignor  or  demand 
by  him  for  the  property,  the  consignor  should  thereafter  be 
precluded  from  maintaining  an  action  for  its  recovery  or 
value.  Indeed,  where  the  property  is  received  on  an  uncon- 
ditional and  unrestricted  consignment,  the  carrier  not  only 
may,  but  must,  treat  the  consignee  as  the  absolute  owner  until 
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he  receives  notice  to  the  contrary.  (1  Hutchinson  on  Car- 
riers, sec.  177;  Sonia  Cotton  Oil  Co.  v.  Steamer  **Red  River,'* 
106  La.  42,  87  Am.  St  Rep.  294,  30  South.  303.) 

It  appears  to  us  that  considerable  fallacy  and  illogical  rea- 
soning has  crept  into  some  of  the  cases  to  which  our  attention 
has  been  called,  and  this  seems  to  be  due  largely  to  the  fact 
that  in  these  cases  the  question  has  been  treated  with  a  view 
to  the  relation  existing  between  the  shipper  and  consignee  in 
reference  to  the  ownership  and  right  of  possession  of  the  prop- 
erty, rather  than  considering  the  true  question  of  the  relation 
the  carrier  sustains  to  each  of  these  parties  respectively.  Any 
difference  or  diversity  of  interest  that  may  arise  between  the 
consignor  and  consignee  can  in  no  respect  concern  the  car- 
rier so  long  as  it  is  protected  against  responding  for  the 
property  more  than  once.  The  ownership  may  be  general  and 
unqualified,  or  special  and  limited;  the  right  of  possession 
may  be  absolute  or  contingent ;  in  either  instance  the  interest 
would  be  suflScient  on  which  to  found  an  action  in  the  absence 
of  the  assertion  of  a  superior  right  in  another.  The,  success 
of  the  demand  and  claim  of  one  apparently  entitled  to  posses- 
sion as  against  the  carrier  will  relieve  the  carrier  from  fur- 
ther responsibility  even  to  one  having  a  better  right.  Under 
our  statute  (Rev.  Stats.,  sec.  4113;  First  Nat.  Bank  of  Hailey 
V.  Bews,  3  Idaho,  486,  31  Pac.  816),  if  there  is  any  question 
or  doubt  as  to  the  party  to  whom  the  carrier  is  liable, 
all  necessary  parties  may  be  brought  in  and  required  to  set 
up  their  interests,  and  thereby  determine  the  respective  rights 
and  effectually  protect  the  defendant  from  the  possibility  of 
the  assertion  of  any  further  claim  by  other  parties.  So  in 
the  ease  at  bar,  the  express  company  might  have  had  the  con- 
signor brought  in  as  a  party  to  set  up  any  interest  or  claim 
he  might  have.  We  think  the  plaintiff  has  shown  sufRcient 
interest  in  the  subject  of  the  action  herein  to  sustain  the  ver- 
dict and  judgment  in  his  favor. 

No  other  assignment  of  error  has  been  argued  by  appel- 
lant, and  we  take  it  that  there  is  none  that  merits  considera- 
tion. We  are  not  unmindful  of  the  fact  that  some  things  we 
have  said  herein  are  in  conflict  with  what  is  perhaps  the 
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weight  of  authority,  but  of  the  substantial  justice  which  our 
conclusions  reach  we  have  no  doubt.  If  our  reasoning  should 
appear  to  any  illogical,  it  is  in  no  worse  plight  than  the  rea- 
soning of  some  of  the  cases  we  have  examined  as  the  same 
presents  itself  to  our  minds.  The  judgment  is  affirmed,  with 
costs  in  favor  of  the  respondent. 

Sullivan,  J.,  concurs. 


(May  9,  1907.) 

ALBERT  STEVE,  Respondent,  v.  BONNERS  PERRY  LUM- 
BER  COMPANY,  Appellant 

[92  Pac.  363.] 

Record  on  Appeal — Notice  or  Intention  to  Move  fob  a  New  TrtaIt— 
Order  Extending  Time  for  Preparation  op  Statement — ^Motion 
FOR  New  Trial — ^Identification  of  Papers  Used  on  Motion  fob 
New  Trial. 

1.  Under  the  provisions  of  sections  4443  and  4820  of  the  K«- 
vised  Statutes,  notice  of  intention  to  move  for  a  new  trial  is  not 
made  a  part  of  the  record  on  appeal  from  the  order  granting  or 
denying  the  motion,  and  it  is  not  necessary  that  such  notice  be 
incorporated  in  the  statement  unless  the  adverse  party  objects  to 
its  sufficiency  for  some  reason,  and  has  his  objection  settled  and 
incorporated  in  a  bill  of  exceptions  or  statement. 

2.  Orders  extending  time  for  the  preparation  of  the  statement 
or  bill  of  exceptions  are  not  a  necessary  part  of  the  record  on 
appeal,  and  it  is  not  necessary  that  they  be  included  in  the  state- 
ment on  motion  for  a  new  trial. 

3.  Where  a  trial  court  has  passed  upon  a  motion  for  a  new  trial, 
it  will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary, 
that  a  proper  notice  of  intention  to  make  such  motion  had  been  filed 
and  served,  and  that  a  motion  for  a  new  trial  was  properly  made 
and  presented  to  the  court  or  judge  thereof. 

4.  Under  the  provisions  of  sections  4443,  4820  and  4821  of  the 
Bevised  Statutes,  it  is  essential  that  one  who  appeals  from  an 
order  granting  or  denying  a  motion  for  a  new  trial  should  furnish 
the  appellate  court  with  a  proper  certificate  identifying  the  papen, 
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recordBy  files  and  other  matter  presented  to  and  used  by  the  trial 
judge  upon  the  hearing  and  consideration  of  such  motion,  and 
upon  failure  on  the  part  of  the  appellant  to  furnish  such  certificate, 
his  appeal  from  the  order  granting  or  refusing  the  motion  will  be 
dismissed. 

APPEAL  from  the  district  Court  of  the  First  Judicial  Dis- 
trict for  the  County  of  Kootenai.  Hon.  Ralph  T.  Morgan, 
Judge. 

Action  to  recover  damages  for  personal  injury.  Judgment 
for  plaintiff.  Appeal  from  an  order  denying  a  motion  for  a 
new  trial  dismissed  and  judgment  affirmed. 

John  P.  Gray  and  E.  C.  Macdonald,  for  Appellant. 

It  is  reversible  error,  in  an  action  for  personal  injuries,  for 
comisel  to  give  the  jury  to  understand  that  an  insurance  com- 
pany is  defending  the  case.  (Iverson  v.  McDonnell,  36  Wash. 
73-75,  78  Pac  202;  Manigold  v.  Black  River  Traction  Co.,  81 
App.  Div.  381,  80  N.  Y.  Supp.  861;  Cosselmon  v.  Dunfee,  172 
N.  Y.  507,  65  N.  E.  494;  Fuller  Co.  v.  Darragh,  101  lU.  App. 
664;  Sawyer  v.  Arnold  Shoe  Co.,  90  Me.  369,  38  Atl.  333; 
Lowsit  V.  Seattle  Lumber  Co.,  38  Wash.  290,  80  Pac.  431.) 

When  counsel  had  brought  out  the  fact  that  Mr.  Bickerd 
was  a  stockholder,  it  followed  as  a  matter  of  course  that  he  was 
interested  in  the  defendant  company,  and  any  further  ques- 
tions were  simply  for  the  purpose  of  prejudicing  the  jury.  It 
is  clear  from  counsel's  own  statement  that  he  was  not  asking 
about  Bickerd 's  financial  interest  in  this  case  from  good  faith, 
but  solely  with  the  purpose  to  show  that  a  foreign  insurance 
company  would  have  to  pay  whatever  damages  were  given  by 
the  jury. 

Since  the  Montana  cases  cited  by  respondent,  to  the  effect 
that  notice  of  intention  to  move  for  a  new  trial  must  be  in- 
corporated in  the  statement,  have  been  decided,  the  Montana 
court  has  changed  its  view,  and  has  practically  admitted  that, 
as  Montana  took  the  statute  from  California  after  it  had  been 
considered  by  the  supreme  court  of  California,  their  court  was 
in  error  in  not  having  followed  the  California  decisions. 
Idaho,  Vol.  13—25 
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{Carr,  Ryder  &  Adams  Co,  v,  Closser,  27  Mont.  94,  69  Pac. 
561 ;  King  v.  Pony  Gold  Mining  Co,,  28  Mont.  74,  72  Pac.  309.) 

The  statute  of  Idaho  relating  to  new  trials  and  appeals  was 
also  copied  from  that  of  California,  and  the  California  con- 
struction should  be  followed  here..  {Pico  v.  Cohn,  78  Cal.  387, 
20  Pac.  706;  Cage  v.  Downey,  79  Cal.»143,  21  Pac.  527;  Mc- 
Shane  v.  Carter,  80  Cal.  312,  22  Pac.  178 ;  Richardson  v.  Eu- 
reka, 92  Cal.  65,  28  Pac.  102;  Kahn  v.  Wilson,  120  Cal.  644, 
53  Pac.  24;  Nippert  v.  Warneke,  128  Cal.  503,  61  Pac.  96; 
Schrieider  v.  Market  Street  Ky  Co.,  134  Cal.  484,  66  Pac.  734; 
Beck  V.  Thompson,  22  Nev."  419,  41  Pac.  1 ;  Ettien  v.  Drum 
(Mont),  88  Pac.  659.) 

There  is  no  necessity  for  the  orders  extending  the  time  for 
serving  statement  to  be  incorporated  in  the  statement,  and 
no  provision  of  law  for  it.  The  judge's  certificate  to  the  state- 
ment recites  that  the  statement  was  *'duly  served  on  the  at- 
torneys for  the  plaintiff  in  the  above-entitled  cause  within  the 
time  extended  by  this  court,"  and  in  the  absence  of  any  ob- 
jection by  the  respondent  to  the  settlement  of  the  statement, 
or  any  objection  to  the  hearing  of  motion  for  new  trial,  it 
may  be  presumed  by  this  court  that  the  recital  contained  in  the 
certificate  is  true.  {Regard  v.  California  Ins.  Co,,  72  Cal. 
536,  14  Pac.  180,  359.) 

Counsel  for  respondent,  having  certified  that  the  transcript 
is  true  and  correct,  should  not  now  be  heard  to  contradict 
themselves  and  the  certificate,  especially  since  they  stipulated 
that  the  certificate  of  the  clerk  might  be  waived.  {WHson  v. 
Wilson,  6  Idaho,  597,  57  Pac.  708;  Moore  v.  Taylor,  1  Idaho, 
583,  584.) 

The  statement  on  motion  for  a  new  trial  was  settled  and  cer- 
tified according  to  law,  and  serves  both  as  a  statement  of  the 
case  of  a  bill  of  exceptions.  (Rev.  Stats.,  sec.  4818;  Witter  v. 
Andrews,  122  Cal.  1,  54  Pac.  276;  Towdy  v.  ElUs,  22  Cal.  650; 
Forsythe  v.  Richardson,  1  Idaho,  459 ;  Young  v.  Tiner,  4  Idaho, 
269,  38  Pac.  697;  Walden  v.  Murdoch,  23  Cal.  540,  83  Am. 
Dec.  135;  Carpentier  v.  Williamson,  25  Cal.  154.) 

The  cases  of  Sandpoint  v.  Doyle,  9  Idaho,  236,  74  Pac.  861, 
and  Medbury  v.  Moloney,  12  Idaho,  634,  88  Pac.  81,  cited  by  re- 
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spondent,  were  both  equity  cases,  and  were  necessarily  based 
upon  section  4819  of  the  Revised  Statutes. 

Edwin  McBee,  for  Repondent. 

Under  the  ruling  in  Stickney  v.  Hanrdhan,  nothing  can  be 
considered  on  this  appeal  but  the  judgment-roll,  and  all  the 
rest  must  be  stricken.  The  notice  of  intention  to  move  for  a 
new  trial  must  be  incorporated  in  the  statement.  {Raymond 
V,  Thexion,  7  Mont.  299,  17  Pac.  258 ;  Harrigan  v.  Lynch,  21 
Mont.  36,  52  Pac.  642 ;  Gum  v.  Murray,  6  Mont.  10,  9  Pac.  447 ; 
Morse  v.  Bayde,  11  Mont.  247,  28  Pac.  260;  Grinnell  v.  Davis, 
20  Mont.  222,  50  Pac.  556.) 

Every  matter  not  made  by  statute  a  part  of  the  record  in  the 
case  must  be  made  so  by  a  bill  of  exceptions  or  statement  of 
facts.     {Putnam  v.  Putnam,  3  Ariz.  182,  24  Pac.  320.) 

Unless  the  record  contains  evidence  of  the  service  of  the  no- 
tice of  motion  for  a  new  trial,  or  it  clearly  appears  from  the 
record  that  such  service  was  waived,  the  court  has  no  jurisdic- 
tion of  the  motion.     {Calderwood  v.  Brooks,  28  Cal.  151.) 

In  the  absence  of  such  notice  or  waiver  of  the  same,  the  mak- 
ing and  filing  of  a  statement  does  not  give  the  court  jurisdic- 
tion of  the  subject  matter  to  grant  a  new  trial,  and  an  order 
granting  a  new  trial  will  be  reversed.  {Bear  River  Co,  v. 
Boles,  24  Cal.  354 ;  Plateau  v.  Leubeck,  24  Cal.  364 ;  EUasser  v. 
Hunter,  26  Cal.  281;  Spencer  v.  Long,  39  Cal.  700.) 

The  stipulation  that  counsel  entered  into  herein  is  not  a 
waiver  of  any  of  respondent's  rights.  It  is  merely  certified 
that,  barring  certain  exceptions,  the  transcript  is  correct,  and 
this  does  not  preclude  a  denial  of  the  sufiiciency  of  the  state- 
ment, and  does  not  preclude  respondent  from  making  the  mo- 
tions to  strike  and  to  dismiss.  {Leamard  v.  Shaw,  114  Cal. 
69,  45  Pac.  1012.) 

There  is  nothing  in  the  record  to  identify  or  authenticate  in 
any  manner  what  papers,  files,  records  and  documents  were 
used  by  the  district  judge  in  the  hearing  and  determination  of 
the  motion  for  a  new  trial.  {Village  of  Sandpoint  v.  Doyle,  9 
Idaho,  236,  74  Pac.  861;  Medbury  v.  Moloney,  12  Idaho,  634, 
88  Pac.  81.) 
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There  is  nothing  in  the  record  to  show  that  the  purported 
statement  was  used  on  motion  for  a  new  trial,  and  a  pur- 
ported statement  not  used  on  a  motion  for  new  trial  cannot  be 
considered  on  appeal  in  any  event.  (Steffy  v.  Essler,  6  Idaho, 
228,  55  Pao.  239;  Jue  Sam  v.  Lord,  83  Cal.  150,  23  Pac.  225; 
Brind  v.  Gregory,  120  Cal.  640,  53  Pac.  25.) 

The  case  of  Witter  v.  Andrews  cannot  be  considered  as  over- 
ruling the  case  of  Jue  Sam  v.  Lord,  for  the  latter  case  refers  to 
the  former  with  approval. 

Even  permitting  the  statement  to  stand  as  a  part  of  the  rec- 
ord on  appeal  from  the  judgment,  there  is  only  one  specifi- 
cation of  error  that  could  be  considered  on  such  appeal,  and 
that  is  in  regard  to  the  question  asked  Bickerd.  The  other  as- 
signments of  error  all  go  to  the  sufficiency  of  the  evidence,  and 
cannot  be  considered  on  an  appeal  from  the  judgment  unless 
taken  within  sixty  days  from  the  entry  thereof.  {Toung  v. 
finer,  4  Idaho,  275,  38  Pac.  697  j  Brumagin  v.  Bradshaw,  39 
Cal.  24.) 

AILSHIE,  C.  J. — ^The  respondent  has  moved  to  strike  from 
the  transcript  in  this  case  the  statement  on  motion  for  a  new 
trial,  the  notice  of  intention  to  move  for  a  new  trial,  motion 
for  judgment  non  obstante  veredicto,  and  two  orders  ex- 
tending time  for  the  preparation  of  the  statement,  and  also 
moves  for  a  dismissal  of  the  appeal  taken  from  the  order 
denying  a  motion  for  a  new  trial,  and  from  the  order  denying 
a  motion  for  judgment  non  obstante  veredicto.  These  mo- 
tions are  based  on  several  grounds  which  we  will  consider  in 
their  order. 

It  is  well  enough  to  note,  in  the  first  place,  that  counsel  for 
appellant  admit  that  the  notice  of  intention  to  move  for  a  new 
trial  and  the  two  orders  extending  time  for  preparation  and 
service  of  statement  on  motion  for  a  new  trial,  and  the  mo- 
tion for  judgment  non  obstante  veredicto,  are  not  properly  in- 
cluded in  the  transcript,  and  should  be  stricken  therefrom. 
The  notice  of  intention  to  move  for  a  new  trial  was  not  incor- 
porated in  the  statement,  and  for  that'  reason  it  has  not  been 
properly  included  in  the  transcript.  Counsel  for  respondent 
contends  that  the  record  on  appeal  must  show  that  notice  of 
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intention  to  move  for  a  new  trial  was  given,  and  that  the  same 
should  be  incorporated  in  the  statement  on  motion  for  a  new 
trial,  and  that  the  absence  of  the  same  from  the  statement  is 
fatal  to  the  appeal  from  the  order  denying  the  motion.  In 
support  of  this  contention  respondent  cites  Raymond  v.  Thex- 
ion,  7  Mont.  299,  17  Pac.  258;  Oum  v.  Murry,  6  Mont.  10,  9 
Pac.  447;  Morse  v.  Boyde,  11  Mont.  247,  28  Pac.  260;  Harri- 
gan  v.  Lynch,  21  Mont.  36,  52  Pac.  642.  All  of  these  cases  are 
from  Montana.  In  Carr,  Ryder  &  Adams  Co.  v.  Closser,  27 
Mont.  94,  69  Pac.  561,  the  Montana  court  considered  these 
earlier  cases  and  indicated  a  very  strong  desire  to  depart  from 
the  earlier  holding  of  the  court.  In  King  v.  Pony  Odd  Min, 
Co.,  28  Mont.  74,  72  Pac.  309,  they  accordingly  overruled  the 
former  decision  and  followed  the  doctrine  announced  by  the 
California  court  in  Pico  v.  Cohn,  78  Cal.  387,  20  Pac.  706. 
The  supreme  court  of  California  in  the  latter  case  considered 
this  question  under  a  statute  exactly  the  same  as  ours,  and  held 
that  "the  notice  of  intention  to  move  for  a  new  trial  is  not 
a  necessary  part  of  the  record  on  appeal,  and  need  not  be  em- 
bodied in  the  statement  or  presented  on  appeal  in  any  form 
unless  the  respondent  insists  that  it  was  insufficient."  The 
doctrine  of  that  case  seems  to  have  been  uniformly  followed 
by  the  California  court  ever  since  its  enunciation.  (Kahn  v. 
Wilson,  120  Cal.  644,  53  Pac.  24;  Schneider  v.  Market  St. 
Ry.  Co.,  134  Cal.  484,  66  Pac.  734;  4  Notes  on  California  Re- 
ports, 482.  See,  also,  Ettien  v.  Drum,  35  Mont.  81,  88  Pac. 
659.)  Under  the  provisions  of  our  statute,  sections  4443  and 
4820,  Revised  Statutes,  the  notice  of  intention  to  move  for  a 
new  trial  is  not  made  a  part  of  the  record  on  appeal,  and  we 
conclude  that  it  has  served  its  purpose  when  the  motion  for  a 
new  trial  has  been  passed  upon,  and  there  is  no  further  use  of 
its  being  made  a  part  of  the  record  unless  the  adverse  party 
objects  to  its  sufficiency.  If  no  notice  of  intention  has  been 
given  at  all,  or  if  for  aUy  reason  it  is  insufficient,  it  is  the  duty 
of  the  respondent  to  make  that  objection  either  upon  settlement 
of  the  statement  or  upon  the  hearing  of  the  motion  for  a  new 
trial,  and  have  his  objection  noted  and  incorporated  in  a  state- 
ment or  bill  of  exceptions.  If  he  fails  to  do  so,  the  court  on 
appeal  will  presume  that  the  notice  was  given.    The  fact  that 
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the  trial  court  who  heard  the  motion  has  entertained  a  motion 
for  a  new  trial,  considered  and  passed  upon  the  same,  implies 
that  the  proper  notice  of  intention  to  make  such  motion  has 
been  served  and  filed. 

For  the  same  reasons  given  above,  it  is  unnecessary  to  in- 
corporate in  the  statement  orders  made  by  the  trial  judge  ex- 
tending the  time  for  preparation  of  statement  and  service 
thereof.  If  the  adverse  party  contends  that  no  order  has  been 
made,  or  that  the  time  granted  has  expired,  or  for  any  other 
reason  the  statement  has  been  presented  too  late,  he  should 
make  that  objection  either  at  the  time  of  the  settlement  of  the 
statement,  or  if  he  was  not  present  at  such  time,  then  at  the 
time  of  the  hearing  on  the  motion  for  a  new  trial,  and  if  he  is 
overruled  by  the  court,  he  should  have  the  same  noted  and  set- 
tled in  the  statement  or  a  bill  of  exceptions  so  that  he  may 
present  it  on  appeal.  {Hegard  v.  Cat.  Ins.  Co.,  72  Cal.  535,  14 
Pac.  180,  359.)  Respondent  also  complains  because  the  state- 
ment was  not  filed  for  some  five  months  after  the  expiration 
of  the  time  allowed  for  the  preparation  and  service  thereof. 
It  will  be  observed  from  section  4441,  Revised  Statutes,  that 
the  statute  does  not  contemplate  the  filing  of  a  statement  or  a 
bill  of  exceptions  until  after  it  is  settled,  when  it  shall  there- 
upon be  filed  with  the  clerk.  The  statement  in  this  case  ap- 
pears to  have  been  filed  the  same  day  it  was  settled  and  signed 
by  the  judge. 

It  is  next  contended  that  no  written  motion  was  ever  made 
for  a  new  trial  in  this  case.  It  is  evident  from  the  record  in 
the  case  that  a  motion  for  a  new  trial  was  heard  by  the  trial 
court  and  passed  upon.  He  certifies  in  his  order  that  the  ease 
came  on  for  hearing  on  the  seventeenth  day  of  December  *'on 
the  motion  of  the  defendant  for  a  new  trial,"  and  after  other 
recitals  therein,  the  court  concludes  with  his  order  denying  the 
motion.  This  is  all  the  evidence  necessary  to  be  presented  to 
this  court  in  order  to  show  that  a  motion  for  a  new  trial  has 
been  made  in  the  lower  court. 

Counsel  for  respondent  places  great  reliance  on  his  conten- 
tion that  the  statement  should  be  stricken  from  the  transeripty 
and  that  the  appeal  from  the  order  denying  a  motion  for  a  new 
trial  should  be  dismissed,  for  the  reason  that  the  record  con- 
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tains  DO  certificate  from  the  judge  or  clerk  showing  what,  if 
any,  papers,  affidavits,  documents  or  files  were  used  or  con- 
sidered by  him  in  passing  upon  the  motion.  The  order  made 
by  the  judge  in  den^'ing  the  motion  recites  that  the  cause  came 
ou  for  hearing  on  the  seventeenth  day  of  December,  **on  the 
motion  of  the  defendant  for  a  new  trial  and  for  judgment  non 
obstante  veredicto  herein.  B.  C.  Macdonald,  Esq.,  attorney 
for  the  defendant,  appeared  in  support  of  the  motion  and  Ed- 
win McBee,  attorney  for  plaintiflP,  appeared  in  opposition 
thereto. "  After  the  recitals  in  the  order,  it  concludes  by  deny- 
ing both  motions.  We  have  been  unable  to  find  anywhere  in 
the  record  any  certificate,  order  or  other  evidence  that  would 
indicate  what  was  presented  and  submitted  to  the  court  on  the 
hearing  on  this  motion,  nor  can  we  find  what  the  court  con- 
sidered. When  it  is  remembered  that  under  section  4439,  a 
new  trial  may  be  granted  on  any  of  the  seven  different  grounds 
therein  enumerated,  it  becomes  at  once  important  as  to  what 
showing  was  made  in  support  of  the  motion  for  a  new  trial, 
and  what  matters  were  presented  to  the  court  and  considered 
by  him  in  passing  upon  such  motion.  The  motion  may  have 
been  made  upon  the  ground  of  newly  discovered  evidence,  and 
affidavits  might  have  been  submitted  to  the  court,  or  it  may 
have  been  on  account  of  misconduct  of  the  jury  and  a  showing 
accordingly  have  been  made,  or  it  may  have  been  made  on  ac- 
count of  accident  or  surprise,  or  on  account  of  errors  of  law 
committed  in  the  course  of  the  trial.  The  motion  may  have 
been  made  either  upon  a  statement  of  the  case  or  upon  the 
minutes  of  the  court.  In  the  case  at  bar,  it  appears  that  the 
respondent,  had  he  appeared  at  the  time  the  statement  was  set- 
tled and  approved,  and  made  his  objections  thereto,  mij^ht  have 
successfully  resisted  the  settlement  of  the  statement  at  all. 
It  does  appear,  however,  that  he  was  present  at  the  settle- 
ment of  this  statement.  It  does  appear  that  his  counsel  was 
present  at  the  hearing  on  motion  for  a  new  trial.  He  might 
have  there  made  the  objection  which  he  could  have  made  to 
the  settlement  of  the  statement,  and  it  may  be  that  the  court 
denied  the  motion  for  a  new  trial  for  the  reason  that  he  did  not 
consider  the  statement  properly  settled  and  before  him.  Nu- 
merous reasons  suggest  themselves  why  the  statute  should  be 
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complied  with  in  this  respect.  Litigants  should  be  required  to 
present  all  questions  to  the  trial  court  that  they  expect  to 
present  on  appeal,  and  give  that  court  the  opportunity  of  pass- 
ing upon  them  and  possibly  of  saving  an  appeal  or  further  liti- 
gation. Sections  4443  and  4820,  4821  designate  the  records 
and  papers  that  shall  be  brought  up  on  an  appeal  from  an  or- 
der denying  or  granting  a  motion  for  a  new  trial,  and  the 
manner  of  identification  and  certification  of  the  same.  These 
provisions  of  the  statute  must  be  complied  with  before  this 
court  will  review  an  order  granting  or  refusing  a  new  trial. 
(See  Village  of  Sandpoini  v.  Doyle,  9  Idaho,  236,  74  Pac.  861; 
Medbury  v.  Maloney,  12  Idaho,  634,  88  Pac.  81.)  The  motion 
to  dismiss  the  appeal  from  the  order  denying  a  new  trial  must 
be  granted,  and  it  is  so  ordered. 

This  leaves  the  case  pending  on  the  appeal  from  the  judg- 
ment alone,  but  since  no  question  is  raised  that  can  be  con- 
sidered on  this  appeal,  the  judgment  must  be  aflfirmed,  and  it 
is  so  ordered.     Costs  awarded  in  favor  of  respondent 

Sullivan,  J.,  concurs. 


(November  16,  1907.) 

ON  BEHEARINQ. 

[92  Pac.  363.] 

Law  o»  thb  Casb— Statement  not  Used  on  Motion  for  N»w  Trial — 
Appeal  peom  Judgment — Statement — ^Bill  or  Exceptions — 
DirpERENCE  IN — Questions  Reviewed  on  Appeal — ^Witness — 
Interest  op — ^Afpectino  Credibility — Casualty  Company  In- 
surance— Immaterial  Evidence. 

1.  Where  questions  are  presented  and  distinctlj  passed  upon  on 
a  former  appeal,  sach  decision  becomes  the  law  of  the  case. 

2.  Under  the  provisions  of  section  4818,  Revised  Statutes,  a 
statement  on  motion  for  a  new  trial  may  be  used  as  a  bill  of  ex- 
ceptions on  an  appeal  from  the  judgment  upon  such  questions  as 
are  authorized  to  be  heard  upon  such  appeal,  regardless  of  whether 
the  statement  was  used  on  a  motion  for  a  new  trial  or  not. 

3.  When  a  statement  on  motion  for  a  new  trial  has  been  duty 
settled,  it  ia  presumed  to  show  exactly  what  occurred  at  the  trial, 
including  the  exceptions  reserved  to  the  rulings  of  the  court  upon 
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queeiionB  of  law,  and  as  to  thoM  matters  it  is  in  substance  the 
lame  as  a  bill  of  exceptions. 

4.  AU  errors  properlj  saved  and  assigned  in  a  statement  of  the 
ease,  not  used  on  motion  for  a  new  trial,  maj  be  reviewed  upon 
appeal  from  the  judgment  although  it  be  taken  more  than  sixty 
days  after  the  rendition  of  such  judgment. 

5.  It  is  not  error  to  permit  a  witness  to  testify  as  to  his  financial 
interest  in  the  result  of  the  suit.  Such  evidence  goes  to  the  credi- 
bility of  the  witness. 

6.  The  fact  that  the  defendant  corporation  was  insured  hj  a 
casualty  company,  protecting  it  against  damages  resulting  from 
persoual  injuries  to  its  employees,  was  immaterial,  and  in  this  class 
of  cases  should  not  be  admitted  in  evidence,  as  such  evidence  only 
serves  to  prejudice  the  jury. 

(Syllabus  by  the  court.) 

SULLIVAN,  J. — This  cause  was  decided  by  this  court  on  a 
fonner  appeal,  on  May  9, 1907,  and  the  opinion  therein  is  found 
in  92  Pac.  363,  ante,  p.  384.  In  that  decision  this  court  sus- 
tained the  motion  to  dismiss  the  appeal  from  the  order  deny- 
ing a  new  trial,  and  further  held,  as  no  question  was  raised  on 
the  appeal  from  the  judgment  that  could  be  considered  here, 
that  the  judgment  must  be  affirmed. 

A  rehearing  was  thereafter  granted  on  all  questions  that 
could  be  raised  on  an  appeal  from  a  judgment,  and  the  case 
was  argued  and  resubmitted  on  the  second  day  of  October, 
1907.  On  the  following  seventeenth  day  of  October,  counsel 
for  the  appellant  £Qed  with  the  clerk  of  this  court  the  certifi- 
cate of  Honorable  Ralph  T.  Morgan,  the  judge  who  tried  said 
cause  in  the  district  court,  and  who  denied  the  motion  for  a 
new  trial.  The  judge  certifies  that  the  statement  on  motion 
for  a  new  trial  as  contained  in  the  transcript  on  appeal  was  the 
identical  statement  used  on  the  motion  for  a  new  trial,  and 
that  *'No  other  documents,  papers,  files  or  proceedings  not  in- 
corporated or  contained  in  said  statement  or  in  the  transcript 
on  appeal  were  used  in  said  motion  for  a  new  trial."  As  this 
certificate  was  filed  in  this  court  fifteen  days  after  the  cause 
had  been  argued  on  a  rehearing,  said  certificate  comes  too  late. 
Had  that  certificate  been  presented  on  the  original  hearing,  the 
eourt,  no  doubt,  would  have  considered  it. 
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The  court  handed  down  its  original  opinion  herein  on  the 
9th  of  May,  1907,  and  thereby  dismissed  the  appeal  from  the 
order  denying  a  new  trial.  Under  a  well-established  rule,  that 
decision  is  the  law  of  this  case  so  far  a&  the  appeal  from  the 
order  denying  a  new  trial  is  concerned,  and  cannot  be  re- 
opened at  this  late  day.  This  court  held  in  Hunter  v.  Porter, 
10  Idaho,  86,  77  Pac.  434,  that  where  questions  were  presented 
and  distinctly  passed  upon,  on  a  former  appeal,  such  decision 
becomes  the  law  of  the  case.  We  therefore  can  only  consider 
this  case  upon  the  appeal  from  the  judgment. 

At  the  outset  it  is  contended  that  the  statement  on  motion 
for  a  new  trial  found  in  the  record  cannot  be  considered  on  th© 
appeal  from  the  judgment,  for  the  reason  that  it  was  not  shown 
to  have  been  used  upon  the  motion  for  a  new  trial.  This  con- 
tention is  based  upon  the  provisions  of  section  4818,  Revised 
Statutes,  and  decisions  under  it,  and  also  on  decisions  of  the 
supreme  court  of  California  under  an  identical  statute  (Code 
Civ.  Proc,  sec.  950),  from  which  our  section  4818  was 
adopted. 

There  are  decisions  of  the  supreme  court  of  this  state  and 
also  of  the  state  of  California  which  hold  that  a  statement  on 
motion  for  a  new  trial  cannot  be  used  on  an  appeal  from  the 
judgment  unless  it  has  first  been  used  in  support  of  the  mo- 
tion for  a  new  trial.  {Steffy  v.  Esler,  6  Idaho,  228,  55  Pac. 
239 ;  Bradbury  v.  Idaho  etc.  Land  Imp,  Co.,  2  Idaho,  239,  10 
Pac.  620.)  In  Jue  Fook  Sam  v.  Lord,  83  Cal.  150,  23  Pac.  225, 
the  court  holds  that  a  statement  on  motion  for  a  new  trial  can- 
not be  used  on  an  appeal  from  a  judgment  unless  it  had  been 
used  on  the  hearing  of  the  motion  for  the  new  trial.  Califor- 
nia decisions  on  this  question  are  cited  in  Hayne  on  New  Trial 
and  Appeal,  chapter  45,  section  254;  3  Notes  on  California 
Reports,  page  1011. 

It  appears  that  the  earlier  decisions  both  in  this  state  and  in 
California  laid  special  stress  upon  the  last  sentence  in  said 
section  4818,  Revised  Statutes,  and  950  of  the  California  Code 
of  Civil  Procedure.  The  first  sentence  in  said  section  pro- 
vides that  the  transcript  on  appeal  must  contain,  among  other 
papers,  all  bUls  of  exceptions  and  statement  upon  which  the 
appellant  relies.    It  would  seem  useless^  under  those  decisions. 
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to  have  a  statement  incorporated  in  a  transcript  that  had  not 
been  used  on  motion  for  a  new  trial.  If  the  exceptions  are 
properly  saved,  which  may  be  done  in  a  statement  as  well  as  in 
A  bill  of  exceptions,  we  can  see  no  good  reason  why  they  should 
Dot  be  considered  on  appeal,  whether  they  be  saved  by  bill  or 
by  statement,  as  there  is  no  material  difference  between  a  bill 
and  a  statement.  A  bill  of  exceptions  may  not  be  a  statement 
of  the  ease,  but  a  statement  usually  contains  all  exceptions 
that  can  be  saved  by  a  bill  of  exceptions. 

As  we  understand  it,  the  supreme  court  of  California  has 
reversed  its  former  decisions,  or  indicated  that  it  would  do  so, 
in  Kelley  v.  Ning  Yung  Ben,  Assn.,  138  Cal.  602,  72  Pac.  148. 
In  that  case  the  court  held  that  **One  of  the  contentions  of  the 
respondent  is  that  the  statement  to  be  settled  in  this  case  can- 
not be  used  in  support  of  the  appeal  from  the  judgment,  be- 
cause it  had  not  been  'used'  in  support  of  the  motion  for  a  new 
trial.  There  does  not  seem  to.be  any  good  reason  for  giving 
literal  effect  to  the  word  *used,*  as  employed  in  the  provision 
quoted.  When  a  statement  on  motion  for  a  new  trial  has  been 
duly  settled,  it  is  conclusively  presumed  to  show  exactly  what 
occurred  at  the  trial,  including  the  exceptions  reserved  to  the 
rulings  of  the  court  upon  questions  of  law.  As  to  these  mat- 
ters, it  is  in  substance  the  same  thing  as  a  bill  of  exceptions ; 
the  only  difference  between  the  two  being  the  difference  in 
their  labels.  This  being  so,  it  is  difficult  to  perceive  why,  if 
the  statement  contains  exceptions  to  rulings  which  may  be  re- 
viewed on  appeal  from  the  judgment,  it  should  not  be  used  in 
support  of  such  appeal  whether  or  not  it  has  been  *used'  on 
the  motion  for  a  new  trial,  regardless  of  the  question  whether 
it  is  likely  ever  to  be  so  used.*' 

And  further  on  in  that  opinion  the  learned  chief  justice 
said:  "It  may  be  added  that  every  question  involved  in  this 
ease  was  decided  adversely  to  the  contention  of  respondent 
by  Department  1,  in  Wall  v.  Mines,  128  Cal.  137,  60  Pac.  682, 
where  it  was  also  expressly  held  that  a  statement  on  motion 
for  a  new  trial  could  be  used  in  support  of  an  appeal  from 
the  judgment,  although  it  had  not  been  used  in  support  of  the 
motion — a  decision  which  I  should  unhesitatingly  follow  if 
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the  present  ease  necessarily  involved  the  question.  Samers  v. 
Somers,  83  Cal.  621,  24  Pac.  162,  is  also  directly  in  point." 

We  are  of  the  opinion  that  a  statement  on  motion  for  a  new 
trial  may  be  used  as  a  bill  of  exceptions  on  an  api>eal  from 
the  judgment  upon  such  matters  as  are  authorised  to  be  heard 
upon  such  appeal,  regardless  of  whether  such  statement  was 
used  on  a  motion  for  a  new  trial  or  not 

It  has  been  held  by  this  court  and  by  the  supreme  court 
of  California  that  there  is  but  a  very  slight  distinction,  if 
any,  except  the  label,  between  a  bill  of  exceptions  and  a  state- 
ment on  motion  for  a  new  trial,  and  under  our  statute  it  makes 
no  difference  whether  it  is  called  a  statement  or  bill  of  excep- 
tions ;  if  it  brings  the  exceptions  properly  saved  to  this  court, 
the  court  will  consider  all  of  such  exceptions  that  may  be  heard 
on  appeal.  {Schultz  v.  Keeler,  2  Idaho,  305,  13  Pac.  481.) 
Chief  Justice  Field  in  People  v.  Lee,  14  Cal.  510,  held  that  the 
terms  ''statement"  or  ''biU  of. exceptions"  are  used  as  mean- 
ing the  same  thing.  Of  course  if  a  statement  contains  the  evi- 
dence and  specifies  as  an  error  its  insufficiency  to  support  the 
decision  or  verdict,  that  specification  cannot  be  reviewed  on 
an  appeal  from  the  judgment,  unless  the  appeal  is  taken  with- 
in sixty  days  after  the  rendition  of  the  judgment. 

All  decisions  of  the  court  involving  questions  of  law  prop- 
erly saved  in  a  statement  may  be  passed  upon  on  an  appeal 
from  the  judgment  if  taken  more  than  sixty  days  after  its 
rendition.  We  therefore  conclude  that  all  errors  properly 
saved  and  assigned  in  a  statement  of  the  case  may  be  reviewed 
upon  appeal  from  the  judgment,  although  it  be  taken  more 
than  sixty  days  after  the  rendition  of  such  judgment,  and  al- 
though the  statement  be  not  used  on  the  hearing  of  a  motion 
for  a  new  trial. 

The  only  question,  aside  from  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict  presented  by  said  statement, 
which  cannot  be  considered  on  this  appeal,  as  the  appeal  was 
not  taken  within  sixty  days  after  the  rendition  of  the  judg- 
ment, is  whether  the  court  erred  in  permitting  the  witness 
Rickerd,  he  being,  a  stockholder  of  the  appellant  corporation, 
to  testify  whether  he  was  financially  interested  in  the  result 
of  the  action.    Witness  Rickerd  testified  as  follows: 
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''Q.  Mr.  Bickerd,  are  you  financially  intertoted  in  the 
result  of  this  action!" 

(Over  the  objection  of  counsel  for  appellant  he  was  per- 
mitted to  answer,  and  answered  as  follows:) 

''A.  Finandally,  I  don't  think  it  would  affect  me  seriously 
either  way. 

"The  Court:    Tou  may  say  whether  it  does  or  not 

''A.  No  1 1  don't  think  it  would  affect  me  if  it  went  against 
us.*' 

It  will  be  observed  that  no  mention  was  made  of  liability 
insurance  by  either  the  counsel  or  the  witness,  and  it  is  con- 
tended by  counsel  for  respondent  that  those  questions  were 
proper,  as  they  tended  to  show  the  interest  of  the  witness  in 
the  result  of  the  action,  which  he  claims  he  had  a  right  to  do 
as  affecting  the  credibility  of  the  witness;  that  the  jury  in 
considering  the  weight  to  be  given  to  that  witness'  testimony 
bad  a  right  to  consider  his  financial  interest  in  the  result  of 
the  suit. 

Counsel  for  respondent,  in  support  of  the  action  of  the 
court,  cites  the  case  of  Shoemaker  v,  Bryant  Lumber  Co.,  27 
Wash.  637,  68  Pac.  380.  The  identical  question  raised  here 
was  raised  in  that  case,  and  the  court  stated,  in  the  course 
of  the  opinion,  as  follows:  **The  fact  that  the  defendant  com- 
pany was  insured  or  had  made  previous  arrangements  protect- 
ing it  against  damages  resulting  to  its  employees  was  clearly 
immaterial  to  the  main  issue  as  to  the  liability  of  the  defend- 
ant, but  the  interest  of  the  witness,  Verd,  as  affecting  his  credi- 
bility was  material  to  go  to  the  jury.  The  question  objected 
to  went  directly  to  the  credibility  of  the  witness.  He  had 
already  said  that  if  a  judgment  was  obtained  against  the  de- 
fendant, he  would  have  to  pay  his  proportion  of  it.  This 
showed  that  he  had  a  financial  interest  in  the  case";  and  it 
was  held  that  under  the  circumstances  of  that  case,  the  trial 
court  did  not  abuse  its  discretion  in  admitting  that  evidence. 

It  is  contended  iu  the  case  at  bar  that  while  it  was  true 
that  respondent's  counsel  did  not  directly  ask  whether  the 
defendant  carried  liability  insurance,  the  effect  was  the  same 
as  though  he  had.  That  may  have  been  his  purpose,  but  the 
questions  and  answers  above  quoted  only  indicate  that  counsel 
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was  trying  to  ascertain  whether  the  witness  was  financially 
interested  in  the  result  of  the  action.  He  had  a  right  to  as- 
certain that  fact,  as  the  pecuniary  interest  of  a  witness  may  be 
shown,  and  the  matter  left  with  the  jury  to  determine  whether 
that  fact  affects  his  credibility.  Counsel  for  appellant  has 
cited  a  number  of  authorities  which  hold  that  it  is  reversible 
error  in  an  action  to  recover  personal  injuries  for  counsel 
to  give  the  jury  to  understand  that  an  insurance  company  is 
defending  the  case.  To  that  effect  is  Iverson  v.  McDonnell, 
36  Wash.  73,  78  Pac.  202 ;  Manigold  v.  Black  River  Tracim 
Co.,  81  App.  Div.  381,  80  N.  Y.  Supp.  861 ;  Fuller  Co.  v.  Bar- 
ragh,  101  111.  App.  664,  and  other  cases. 

The  fact  that  a  defendant  was  insured  by  a  casualty  com- 
pany against  injury  of  any  of  its  employees  is  an  immaterial 
matter,  and  ought  not  to  be  permitted  to  go  to  the  jury,  and 
counsel  ought  not  to  be  permitted  to  introduce  any  such  evi- 
dence, for  it  is  well  recognized  that  it  is  only  done  for  one  pur- 
pose, and  that  is  to  prejudice  the  jury.  The  witness  Rickerd 
was  a  stockholder,  and  counsel  had  a  right  to  inquire  into  and 
to  ascertain  whether  he  would  be  financially  liable  in  case 
judgment  went  against  his  company,  on  the  theory  that  the 
financial  interest  of  a  witness  may  be  introduced  as  affecting 
his  credibility,  and  the  court  did  not  err  in  admitting  the 
evidence  along  that  line.  Judgment  must  therefore  be  af- 
firmed, and  it  is  so  ordered,  with  costs  in  favor  of  the  respond- 
ent. 

Ailshie,  C.  J.,  concurs. 
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(Maj  10,  1907.) 

J.  SHERWOOD,  AppeUant,  v.  W.  N.  STEPHENS,  Respond- 

ent. 

[90  Pae.  345.] 

Qams  Law — ^Pbivatb  Fish  Ponds — Stockino  the  Same — Tubnino 
Fish  Loose  rsoM  Ponds  by  the  Game  Warden — Police  Power — 
Allegations  or  Complaint — ^Demurbee — Ownership  or  Fish — 
Statotort  Bight. 

1.  It  is  within  the  police  power  of  the  state  to  enact  such  gen- 
eral laws  as  may  be  necessary  for  the  protection  of  fish  and  game, 
and  to  regulate  and  restrict  the  right  to  take  game  or  fish,  and  it 
may  absolutely  prohibit  the  taking  thereof  for  traffic  or  commerce. 

2.  There  is  a  fundamental  distinction  between  the  ownership 
which  one  may  acquire  in  game  and  the  ownership  which  one  may 
acquire  in  chattels  or  lands. 

3.  A  party  is  prohibited  from  in  any  manner  impeding  the  pas- 
sage of  fish  up  or  down  the  streams  in  this  state  by  any  obstruc- 
tion placed  in  the  stream. 

4.  Under  the  provisions  of  section  3  of  an  act  passed  for  the 
protection  of  fish  and  game  by  the  legislature  in  1903  (Sess.  Laws, 
p.  189),  and  as  amended  in  1905  (Sess.  Laws,  p.  258),  private  ponds 
may  be  constructed  and  maintained  and  stocked  with  fish,  and  the 
light  to  do  so  is  a  statutory  right. 

5.  In  order  to  maintain  an  action  for  damages  resulting  from  an 
alleged  releasing  of  fish  from  an  alleged  private  pond,  the  facts 
showing  that  such  pond  was  established  and  stocked  with  fish  in 
accordance  with  the  provisions  of  said  law  must  be  alleged. 

6.  Where  a  pleader  wishes  to  avail  himself  of  a  statutory  privi- 
lege or  right  granted  on  particular  facts,  such  facts  must  be  al- 
leged in  the  complaint. 

7.  In  order  to  recover  in  this  action,  the  plaintiff  must  allege  the 
facts  showing  that  his  private  ponds  were  constructed  in  accord- 
ance with  the  provisions  of  the  statute,  and  in  order  to  show  that 
he  had  a  property  right  in  the  fish  therein,  must  also  allege  that 
such  ponds  were  stocked  with  fish  as  provided  by  law. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Sixth  Judicial  Dis- 
trict for  Fremont  County.    Hon.  James  M.  Stephens,  Judge. 

Action  against  the  state  game  warden  to  recover  $7,500 
damages  because  of  his  having  turned  loose  an  alleged  750,000 
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fish  from  alleged  private  ponds.  A  general  demurrer  to  the 
complaint  was  sustained  and  a  judgment  of  dismissal  entered* 
Affirmed. 

Caleb  Jones,  for  Appellant 

The  right  to  construct  fish  ponds  within  the  state  of  Idaho, 
even  at  the  present  time,  to  say  nothing  of  the  time  prior  to 
the  passage  of  the  fish  and  game  law  of  1905,  is  not  a  statutory 
privilege.  It  is  a  conmion-law  right,  and  the  fish  and  game 
laws  of  Idaho  are  mere  regulations  of  a  right  which  existed 
prior  to  and  independent  of  the  passage  of  any  such  laws. 
(19  Cyc.  988,  999.) 

If  the  rule  sought  to  be  invoked  by  respondents  was  car- 
ried to  its  logical  conclusion,  the  presumption  would  be  that 
any  man  constructing  or  maintaining  a  fish  pond  is  prima 
facie  guilty  of  a  misdemeanor.  In  other  words,  he  would 
have  to  negative  the  fact,  and  state  in  his  complaint  that 
he  was  not  violating  any  of  the  game  laws  of  the  state  of  Idaho 
before  he  could  maintain  a  civil  suit. 

We  take  it  that  the  game  and  fish  laws  of  the  state  of  Idaho 
apply  only  to  public  streams  or  waters  and  public  lands  within 
the  state,  and  do  not,  as  a  matter  of  fact,  apply  to  private 
rights  to  land  and  waters.  {People  v;  Conrad,  125  Mich.  1,  83 
N.  W.  1012.) 

The  legislature  seems  to  have  recognized  that  the  right  to 
construct  the  ponds  existed  before  the  passage  of  the  act,  and 
only  limited  their  construction  so  as  not  to  contain  any  land 
or  waters  where  wild  game  or  food  fishes  naturally  abound. 

Soule  &  Soule  and  D.  Worth  Qark,  for  Respondent. 

The  wild  game  and  fish  within  a  state  is  not  the  subject 
of  private  ownership,  except  in  so  far  as  the  people  may  elect 
to  make  it  so,  and  they  may,  if  they  see  fit,  absolutely  prohibit 
the  taking  of  it,  or  any  traffic  or  commerce  in  it,  if  deemed 
necessary  for  its  protection  or  preservation  of  the  public 
good.  {Oeer  v.  State,  161  U.  S.  519,  40  L.  ed.  793,  16  Sup. 
Ct.  Rep.  600;  State  v.  Rodman,  58  Minn.  393,  59  N.  W.  1098; 
State  V.  Snowman,  94  Me.  99,  80  Am.  St  Rep.  380,  46  AtL 
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815,  50  L.  R.  A.  644;  Stevens  v.  State,  89  Md.  669,  43  Atl. 
929;  Hombecke  v.  White,  20  Colo.  App.  13,  76  Pac.  926.) 

A  riparian  proprietor  ia  not  permitted,  either  under  the 
common  law  or  by  statute,  to  impede  the  passage  of  fish  up  or 
down  the  stream  by  means  of  dams  or  other  artificial  ob- 
structions. (13  Am.  &  Eng.  Ency.  of  Law,  570;  State  v. 
Theriault,  70  Vt.  617,  67  Am.  St.  Rep.  695,  41  Atl.  1030,  43  L. 
B.  A.  290;  People  v.  Eorling,  137  Mich.  406,  100  N.  W.  691.) 

Under  the  provisions  of  the  statutes  the  plaintiff  must, 
in  order  to  state  a  cause  of  action,  show  that  his  fish  ponds 
were  lawfully  maintained,  and  no  fish  pond  can  be  lawfully 
maintained  unless  it  complies  with  the  statutory  requirements. 
(State  V.  Dolan,  11  Idaho,  256,  81  Pac.  640.) 

Where  a  pleader  wished  to  avail  himself  of  a  statutory 
privilege  or  right  given  by  particular  facts,  he  must  show 
the  facts.  (Dye  v.  Dye,  11  Cal.  163 ;  City  of  Peru  v.  Barrett, 
100  Me.  213,  109  Am.  St.  Rep.  494,  60  Atl.  968,  70  L.  R.  A. 
567;  Clark  v.  Village  of  North  Muskegon,  88  Mich.  308,  50 
N.  W.  254 ;  Ricks  v.  Reed,  19  Cal.  551 ;  Flemming  v.  Indian- 
apolis, 6  Ind.  App.  80,  32  N.  E.  1135.) 

SULLIVAN,  J. — This  action  was  brought  by  the  appellant 
to  recover  $7,500  damages  alleged  to  have  resulted  from  the 
defendant,  who  is  respondent  here  and  who  is  state  game 
warden,  freeing  and  turning  750,000  fish  out  of  ponds  alleged 
to  belong  to  the  appellant. 

It  is  alleged  in  the  complaint  that  the  appellant  is  the  owner 
of,  and  in  the  possession  of,  the  S.  W.  %  of  section  33,  Twp. 
16  N.,  Range  43  E.,  B.  M.,  in  Fremont  county ;  that  the  plain- 
tiff did  between  the  year  1892  and  the  year  1904  construct 
four  artificial  fish  ponds  on  said  land,  and  did  supply  said 
ponds  with  water  from  a  certain  spring  situated  on  said  land 
and  connected  said  ponds  with  artificial  waterways,  and  did 
erect  and  construct  at  the  outlet  of  each  pond  certain  gates, 
the  raising  of  which  would  drain  each  of  said  ponds ;  and  also 
supplied  each  of  said  ponds  at  the  outlet  and  intake  thereof 
with  screens,  and  also  placed  screens  in  the  artificial  water- 
ways constructed  as  aforesaid,  the  said  screens  being  so  placed 
to  prevent  fish  in  said  ponds  escaping  therefrom;  that  said 
Idaho,  Vol.  13—26 
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ponds  were  supplied  with  water  taken  from  said  springs  and 
an  outlet  from  said  springs  was  constructed  for  the  purpose  of 
running  the  water  into  what  is  known  as  Henry's  lake;  that 
after  constructing  and  filling  said  ponds  with  water,  the  plain- 
tiff stocked  them  with  fish ;  that  on  or  about  the  second  day 
of  August,  1905,  the  respondent  entered  upon  plaintiff's  said 
land  and  did  with  force  and  violence,  without  his  consent 
and  against  his  protest,  raise  the  gates  at  the  outlet  of  each 
of  said  ponds,  and  removed  the  screens  placed  at  the  outlet 
and  intake  of  said  ponds,  thereby  draining  said  ponds  and 
freeing  750,000  fish,  the  property  of  plaintiff,  and  compelled 
the  same  to  go  from  said  ponds  through  said  channels  into 
the  waters  of  Henry's  lake;  that  by  reason  of  such  action, 
the  plaintiff  was  damaged  in  the  sum  of  $7,500. 

A  general  demurrer  was  filed  to  said  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  sustained  by  the  court. 
Thereupon  the  plaintiff  declined  to  amend  his  complaint  or  to 
plead  further  and  a  judgment  of  dismissal  was  entered.  This 
appeal  is  from  that  judgment. 

It  will  be  observed  from  the  allegations  of  the  complaint  that 
the  appellant  seeks  to  recover  on  account  of  the  loss  of  750,000 
fish,  which  he  alleges  the  respondent  freed  from  certain  ponds 
which  he  had  constructed  upon  his  premises  between  the  years 
1892  and  1904,  and  had  thereafter  stocked  with  fish.  It  is  con- 
tended by  the  respondent  that  it  does  not  appear  from  the  al- 
legations of  the  complaint  from  whence  the  appellant  procured 
the  fish  with  which  he  stocked  said  ponds,  nor  does  it  appear 
therefrom  at  what  time  subsequent  to  the  year  1904  said  ponds 
were  so  stocked,  nor  does  it  appear  that  the  ponds  did  not  con- 
tain water  where  food  fish  naturally  abound;  that  it  cannot  be 
ascertained  from  the  complaint  whether  or  not  the  waters 
turned  into  said  ponds  were  waters  in  which  food  fish  naturally 
abound.  The  question  is  presented  whether  the  complaint 
should  set  forth  any  or  all  of  those  matters  in  order  to  consti- 
tute a  cause  of  action. 

It  is  contended  by  counsel  for  appellant  that  it.  is  not  neces- 
sary to  allege  any  of  those  matters  or  facts;  that  prior  to 
the  passage  of  the  fish  and  game  law  in  Idaho,  the  owner  of 
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land  had  a  common-law  right  to  constmct  fish  ponds  upon  any 
of  the  natural  streams  of  the  state ;  tiiat  the  right  to  construct 
such  fish  ponds  is  not  a  statutory  privilege ;  that  it  is  a  common- 
law  right,  and  the  fish  and  game  laws  of  Idaho  are  mere  regula- 
tions of  that  right,  and  cites  19  Cyc,  page  988,  where  it 
is  said:  ''As  a  general  rule,  the  right  of  hunting  or  fish- 
ing on  lands  owned  by  private  individuals  is  in  the  owner"; 
and  again  at  page  992  it  is  said:  "The  right  of  hunting  or 
fishing  on  public  lands  and  waters  belongs  in  conmion  to  all 
members  of  the  public." 

We  do  not  question  that  authority,  but  this  is  not  a  ques- 
tion of  hunting  and  fishing;  it  is  a  question  of  the  right  to 
establish  private  ponds  and  stock  them  with  fiush  under  the 
provisions  of  our  fish  and  game  laws. 

The  doctrine  is  well  established  that  by  reason  of  the  state's 
control  over  fiush  and  game  within  its  limits,  it  is  within  the 
police  power  of  the  legislature  to  enact  such  general  laws 
as  may  be  necessary  for  the  protection  and  regulation  of  the 
public's  right  in  such  fish  and  game,  even  to  the  extent  of 
restricting  the  use  of  or  right  of  property  in  the  game  after . 
it  is  taken  or  killed.  (19  Cyc.  1006;  13  Am.  &  Eng.  Ency. 
of  Law,  p.  570.)  In  Ex  parte  Maier,  103  Cal.  476,  42  Am. 
St  Bep.  129,  37  Pac.  402,  the  principle  is  clearly  set  forth  in 
the  following  language:  ''The  wild  game  and  fish  within  a 
state  belong  to  the  people  in  their  collective  sovereign  capacity. 
It  is  not  the  subject  of  private  ownership  except  in  so  far  as 
the  people  may  elect  to  make  it  so,  and  they  may,  if  they  see 
fit,  absolutely  prohibit  the  taking  of  it  or  any  traflSc  or  com- 
merce in  it  if  deemed  necessary  for  its  protection  or  the 
preservation  of  the  public  good." 

In  Homhecke  v.  White,  20  Colo.  App.  13,  76  Pac.  926, 
where  the  court  had  under  consideration  a  statute  making  the 
possession  of  game  unlawful  unless  permission  for  such  pos- 
session was  shown,  the  court  held  that  such  statute  was  a  valid 
police  power,  and  in  the  course  of  the  opinion  the  court  used 
the  following  language:  ''Thus  it  wiU  be  seen  that  the  highest 
judicial  authority  in  the  land  has.  laid  down  the  principle 
that  the  state  in  its  sovereign  capacity  has  power  to  limit  and 
qualify  the  ownership  which  a  person  may  acquire  in  gam^ 
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with  such  conditions  and  restrictions  as  it  may  deem  neces- 
sary for  the  public  interest,  and  that  there  is  a  fundamental 
distinction  between  the  ownership  which  one  may  acquire  in 
game  and  the  perfect  nature  of  ownership  in  other  property.'* 

As  bearing  on  the  same  question,  see  Oeer  v.  State,  161 U.  S. 
519,  40  L.  ed.  793,  16  Sup.  Ct  Rep.  600 ;  State  v.  Rodman,  58 
Minn.  393,  59  N.  W.  1098 ;  State  v.  Snowman,  94  Me.  99,  80 
Am.  St.  Rep.  380,  46  Atl.  815,  50  L.  R.  A.  544;  Stevens  v. 
State,  89  Md.  669,  43  Atl.  929. 

It  is  clear  from  the  authorities  that  the  ownership  acquired 
in  game  or  fish  is  not  such  an  ownership  as  one  acquires  in 
chattels  or  lands,  but  is  merely  a  qualified  ownership,  and 
that  the  possession  of  fish  and  game  is  at  all  times  subject  to 
such  regulations  as  the  legislature  may  see  proper  to  make, 
subject  to  the  provisions  of  the  constitution.    Under  the  com- 
mon law  a  party  has  no  right  to  construct  a  fish  pond  upon 
natural  streams  where  food  fish  naturally  abound,  so  as  to 
prevent  the  fish  from  going  up  and  down  such  stream.    One 
cannot  impede  the  passage  of  fish  up  or  down  the  stream  by 
means  of  artificial  obstructions.     (13  Am.  &  Eng.  Ency.  of 
Law,  570.)     In  the  case  of  State  v.  Theriault,  70  Vt  617, 
67  Am.  St.  Rep.  695,  41  Atl.  1030,  43  L.  R.  A.  290,  the  court 
had  under  consideration  the  rights  of  a  riparian  proprietor  to 
use  a  stream  for  domestic  and  other  purposes,  and  for  taking 
fish  therefrom,  and  used  the  following  language:  **He  can 
use  it  in  a  reasonable  manner  for  domestic  purposes,  for 
creating  power,  and  for  taking  fish  therefrom.     He  must  not 
divert  it  from  its  course,    nor   pollute   it,    but   leave   it  so 
that  the  land  owners  on  the  stream  above  and  below  him 
can  enjoy  their  full  like  use  of  the  water,  and  among  these, 
the  right  to  take  fish  from  the  stream.     This  right  implies 
and  carries  with  it  the  common  right  to  have  fish  inhabit  and 
spawn  in  the  stream.     For  this  purpose  they  must  have  a  com- 
mon passageway  to  and  from  their  spawning  and  feeding 
grounds.     Fish  themselves  are  ferae  naturae,  the  common 
property  of  the  public  or  of  the  state  in  this  country.    Prom 
this  common  property  the  owner  of  the  soil  over  which  the 
nonboatable  stream  flows  has  the  right  to  appropriate  such 
as  he  may  capture  and  retain,  but  his  right  of  capture  and 
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appropriation  is  subject  to  regulation  and  control  by  the 
representatives  of  the  people,  so  that  there  shall  continue  to* 
be  a  common  property."     (See,  also,  People  v,  Horling,  137 
Mich.  406,  100  N.  W.  691.) 

In  1903  the  legislature  of  the  state  of  Idaho  amended  the 
fish  and  game  law,  and  section  3  of  said  act,  found  on  page 
189  of  the  Session  Laws  of  1903,  is  as  follows:  "It  shall  be 
milawful  for  any  person  or  persons  to  wantonly  waste  or  de- 
stroy the  fish  or  game  of  this  state,  or  to  take,  kill,  capture  or 
destroy  any  of  the  game,  animals  or  birds  in  excess  of  the 
number  hereinafter  provided  at  any  time  of  the  year.  Any 
person,  association  or  corporation  may  establish,  maintain  or 
own  a  private  park,  lake  or  stream  for  fish  or  game,  or  both, 
on  premises  owned  by  him  or  it,  respectively,  and  to  that 
end  may  employ  means  to  preserve  and  propagate  such  fish 
and  game,  and  it  shall  be  a  misdemeanor  to  trespass  thereon, 
provided  that  no  private  park  shall  be  established  under  the 
provisions  of  this  act  so  as  to  contain  any  lands  or  water  where 
wild  game  or  food  fishes  naturally  abound,  and  shall  not  be 
construed  so  as  to  permit  any  person  or  persons  to  barter  or 
sell,  at  any  time  of  the  year,  any  fishes  not  the  original  prod- 
uct of  the  water  contained  in  said  park. ' ' 

In  1905  said  section  was  re-enacted,  and  the  following 
clause  added  to  it:  **And  it  shall  be  a  misdemeanor  to 
take  the  fish  or  spawn  from  any  of  the  lakes  or  streams  of  the 
state  and  place  them  in  private  ponds  or  parks  at  any  time 
of  the  year,  and  it  shall  also  be  a  misdemeanor  for  any  person 
or  persons  to  sell  or  offer  for  sale  any  fish  not  propagated  or 
grown  in  a  private  park  or  pond."  (Sess.  Laws,  1905,  p. 
258.) 

It  will  be  borne  in  mind  that  according  to  the  allegations 
of  the  complaint,  the  ponds  referred  to  were  not  completed 
until  the  year  1904,  and,  of  course,  were  stocked  thereafter 
with  fish.  Prior  to  that  time,  the  matter  of  constructing  pri- 
vate ponds  and  stocking  them  was  regulated  by  statute,  and 
the  right  to  construct  such  ponds  and  stock  them  is  subject  to 
the  following  statutory  conditions:  (1)  Such  pond  must  be 
upon  land  owned  by  the  proprietor;  (2)  It  must  not  contain 
any  lands  or  waters  where  wild  game  or  food  fish  naturally 
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abound;  (3)  No  fish  or  spawn  from  any  of  the  lakes  or 
'  streams  of  this  state  must  be  used  in  stocking  such  pond. 

It  is  clear  that  the  right  to  maintain  a  private  fish  pond 
in  this  state  is  a  statutory  right.  That  being  true,  the  plain- 
tiff, in  order  to  maintain  his  suit,  must  allege  those  facts  which 
show  the  establishment  of  such  ponds  and  the  stocking  of 
the  same  to  bring  him  within  the  provisions  of  the  statute. 
In  order  to  recover,  he  must  allege  and  prove  facts  to  show 
that  his  ponds  were  constructed  according  to  the  provisions 
of  the  statute,  and  that  he  stocked  them  as  required  by  the 
statute  in  order  to  show  a  properly  right  in  the  fish.  The 
burden  of  establishing  those  facts  is  placed  upon  the  plain- 
tiff, and  it  is  incumbent  upon  him  to  make  the  necessary 
allegations,  and  establish  those  allegations  by  proof  when  they 
are  denied.  In  State  v.  Dolan,  11  Idaho,  256,  81  Pac.  504, 
this  court  had  under  consideration  the  character  of  certain  fish 
ponds  which  were  alleged  to  be  private  ponds  and  the  court 
said:  ''The  private  pond  referred  to  in  said  section  3  must 
be  on  premises  owned  by  such  person  or  corporation  respective- 
ly, and  such  private  pond  must  not  be  established  so  as  to  c6n- 
tain  any  water  where  food  fishes  naturally  abound.  That 
being  true,  private  ponds  can  only  be  established  in  waters 
where  said  food  fishes  do  not  naturally  abound." 

A  person's  right  to  establish  and  maintain  a  private  fish 
pond  is  a  statutory  right  in  this  state,  and  before  he  can  re- 
cover, he  must  bring  himself  within  the  provisions  of  the  stat- 
ute. Where  a  pleader  wishes  to  avail  himself  of  a  statutory 
privilege  or  right  granted  him  on  particular  facts,  such  facts 
must  be  alleged  in  the  complaint.  {Dye  v.  Dye,  11  Cal.  163; 
Inhabitants  of  the  City  of  Peru  v.  Barrett,  100  Me.  213,  109 
Am.  St.  Rep.  494,  60  Atl.  968,  70  L.  R.  A.  567;  Clark  v.  Vil- 
lage of  North  Muskegon,  88  Mich.  308,  50  N.  W.  254;  Ricks  v. 
Seed,  19  Gal.  551 ;  Flemming  v.  City  of  Indianapolis,  6  Ind. 
App.  80,  32  N.  E.  1135.) 

Until  the  plaintiff  has  alleged  facts  sufiBdent  to  show  that 
his  ponds  were  private  ponds  within  the  provisions  of  the  fish 
and  game  law,  and  that  they  were  stocked  as  provided  by 
said  act,  thus  showing  that  he  has  a  right  to  maintain  such 
pondsy  and  thus  showing  that  he  has  acquired  a  property  right 
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in  the  fish,  his  complaint  does  not  state  a  cause  of  action. 
Those  facts  are  within  the  appellant's  knowledge  and  he  must 
allege  them  in  order  to  state  a  cause  of  action.  Appellant 
only  asks  for  damage  resulting  from  turning  loose  the  fish, 
and  his  complaint  must  contain  allegations  sufScient  to  show 
that  he  has  a  property  right  in  them. 
Costs  are  awarded  to  the  respondents 

Ailshi^  C.  J.f  concura 


(Hay  16, 1907.) 

WML  O.  CREEB  et  al.,  Respondents,  ▼.  BANCROFT  LAND 
AND  IRRIGATION  COMPANY,  Appellant 

[90  Pac  228.] 

COICFLAINT— Mt8J0nn>KB   OP   PABTIBS    PLAINTXrF—DEinniRER— Misjoin- 

DSB  OF  Causes  of  Action — MuLnPuciTT  of  Suits. 

1.  Where  an  action  Ib  brought  bj  fourteen  plaintiffs  to  compel 
a  water  company  to  deliver  them  a  sufficient  amount  of  water  to 
properly  irrigate  their  lands,  each  owning  and  holding  his  land 
separately  and  each  having  a  separate  written  contract  with  the 
water  company,  whereby  said  company  agreed  to  furnish  each  all 
the  water  that  was  necessary  to  irrigate  his  land,  and  the  com- 
plaint is  demurred  to  on  the  ground  of  a  misjoinder  of  parties 
plaintiff  and  causes  of  action,  the  court  erred  in  not  sustaining  such 
demurrer. 

2.  The  principal  question  involved  In  this  case  is  thtf  quantity 
of  vrater  which  the  appellant  is  required  to  deliver  to  each  of  the 
plaintiffs  under  its  written  contract  with  them,  and  does  not  involve 
the  construction  of  the  contract. 

3.  This  is  a  different  action  from  an  ordinary  ivater  suit  to 
determine  the  rights  of  several  appropriators  from  the  same 
stream,  as  in  the  latter  case  each  appropriator  would  have  to  bring 
an  action  against  each  of  the  other  appropriators  in  order  to  fully 
settle  and  determine  his  right;  and  for  that  reason  may  bring  his 
action  against  all  appropriators  from  the  same  stream;  while  in  the 
ease  at  bar,  the  rights  of  each  of  the  respondents  could  be  settled 
In  one  suit  by  an  action  brought  by  him  against  the  appeUant. 
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4.  In  this  case,  the  main  question  is,  How  much  water  is  neces- 
sary to  properly  irrigate  the  land  of  each  of  the  defendants! 
while  in  the  ordinary  water  suit  numerous  questions  must  be  de- 
termined, the  date  of  appropriation,  the  amount  of  the  appropria- 
tion, the  amount  of  the  water  necessaiy  to  irrigate  the  lands,  and 
other  questions. 

5.  Held,  that  the  demurrer  to  the  complaint  should  have  been 
sustained  on  the  ground  of  misjoinder  of  parties  plaintiff  and 
causes  of  action. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fifth  Judicial  Dis- 
trict  for  Bannock  County.     Hon.  Alfred  Budge,  Judge. 

Action  to  compel  the  defendant  to  deliver  to  the  appellants 
certain  amounts  of  water.  Demurrer  to  complaint  on  the 
ground  of  misjoinder  of  parties  plaintiff  and  causes  of  action. 
Demurrer  overruled  and  judgment  entered  for  the  plaintiffs. 
Reversed. 

Standrod  &  Terrell  and  L.  R.  Rogers,  for  Appellant. 

The  court  should  have  sustained  the  demurrer  on  the 
grounds  of  misjoinder  of  parties  plaintiff  and  misjoinder  of 
causes  of  action. 

Each  of  the  parties  plaintiff  bases  his  action  upon  a  con- 
tract executed  to  him  alone.  No  one  plaintiff  has  any  inter- 
est whatever  in  the  contract  of  any  other  plaintiff  or  number 
of  plaintiffs. 

It  is  a  well-settled  rule  that  two  or  more  persons  having 
distinct  causes  of  action,  although  against  the  same  defendant, 
may  not  join  as  plaintiffs  in  one  suit.  (15  Ency.  of  PL  & 
Pr.  733;  Martin  v.  Davis,  82  Ind.  38;  Tate  v.  Ohio  B.  Co., 
10  Ind.  174,  71  Am.  Dec.  309;  Ooodnight  v.  Oore,  30  Ind.  418; 
Mclntoch  V.  Zaring  (Ind.),  38  N.  E.  321;  Sort  v.  Yaw,  46 
Iowa,  323;  Falmer  v.  Waddell,  22  Kan.  352;  Petty  v.  Bowyer, 
7  Bush  (Ky.),  513.) 

D.  Worth  Clark,  for  Respondents. 

This  action  is,  in  substance  and  form,  similar  to  what  are 
commonly  known  as  water  suits,  and  is  in  the  nature  of  an 
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action  to  quiet  title.  One  using  water  from  a  canal  is  sub- 
stantially an  appropriator  of  water  from  the  natural  chan- 
nel; and  in  many  respects  his  rights  are  identical  with  those 
of  parties  to  ordinary  water  suits.  {Hard  v.  Canal  Co,,  9 
Idaho,  589,  76  Pac.  337,  65  L.  R.  A.  407.) 

The  subject  matter  of  this  action  is  the  water  flowing  in  the 
Cache  Valley  Canal.  In  this  subject  matter  the  plaintiffs  are 
jointly  interested.  Their  interests  are  not  capable  of  divi- 
sion or  separation.  But  by  virtue  of  the  fact  that  they  are 
severally  the  owners  of  the  water  deeds  in  said  canal,  each  has 
an  interest  therein  amounting  to  a  freehold  estate.  {Wyatt 
V.  Irrigation  Co.,  18  Colo.  298,  36  Am.  St.  Rep.  280,  33  Pac. 
144;  Clifford  v.  Larrien,  2  Ariz.  202,  11  Pac.  397;  Grand  Val 
frr.  Co.  V,  Lesher,  28  Colo.  273,  65  Pac.  44;  Idaho  Rev. 
StAts.,  sees.  1042,  4101,  4105,  4107 ;  Frost  v,  Alturas  Water  Co,, 
11  Idaho,  294,  81  Pac.  996 ;  Churchill  v.  Lauer,  84  Cal.  233,  24 
Pac.  107;  Ronnow  v.  Delmue,  23  Nev.  29,  41  Pac.  lOli;  Fore- 
man V.  Boyle,  88  Cal.  290,  26  Pac.  94;  Blaisdell  v,  Stephens, 
14  Nev.  17,  33  Am.  Rep.  523 ;  Miller  v.  Highland  Ditch  Co.,. 
87  Cal.  430,  22  Am.  St.  Rep.  254,  25  Pac.  550;  Bliss  on  Code 
Pleading,  sec.  76;  Kinney  on  Irrigation,  sec.  327;  Kennedy 
V.  Scovil,  12  Conn.  317;  May  v.  Parker,  12  Pick.  (Mass.)  34, 
22Am.  Dec.  393.) 

It  is  the  policy  of  the  code  to  avoid  a  multiplicity  of  suits 
about  the  same  subject  matter.  {Brady  v.  Linehan,  5  Idaho, 
732,  51  Pac.  761;  Pomeroy's  Equity  Jurisprudence,  sec.  269; 
Albert  Lea  v.  Neilsen,  83  Minn.  246,  86  N.  W.  83 ;  Smith  v. 
Bank  of  New  England,  69  N.  H.  254,  45  Atl.  1082;  Fegelson 
V.  Niagara  Fire  Ins,  Co.,  93  Minn.  486,  103  N.  W.  495 ;  Stock- 
well  V.  Fitzgerald,  70  Vt.  468,  41  Atl.  504;  Dumars  v.  City  of 
Denver,  16  Colo.  App.  375,  65  Pac.  580;  Virginia^Carolina 
Chemical  Co,  v.  Home  Ins,  Co.,  113  Fed.  1,  51  C.  C.  A.  21.) 

It  was  important  that  all  of  the  plaintiffs  be  made  parties 
to  the  stiit,  and  if  not  parties  plaintiff,  parties  defendant,  for 
the  adjudication  of  any  one  of  the  claims  in  a  sense  and  to  a 
degree  affects  the  rights  of  all  others. 

SULLIVAN,  J. — This  action  was  brought  by  fourteen 
plaintiffs  against  the  defendants,  asking  the  court  to  compel 
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the  defendants  to  furnish  each  of  the  said  plaintiffs  certain 
amounts  of  water  for  the  plaintiffs'  respective  lands,  under 
the  terms  of  certain  water  deeds  or  contracts  executed  to 
them,  respectively,  by  the  Cache  Valley  Canal  Company  and 
the  Cache  Valley  Land  and  Canal  Company,  who  are  the 
predecessors  in  interest  of  the  said  defendants  in  the  Cache 
Valley  Canal,  that  being  the  canal  through  which  the  waters 
in  question  have  been  conveyed.  Defendant  Burdick  de- 
faulted, and  the  defendant,  the  Consolidated  Canal  Company 
and  the  Bancroft  Land  and  Irrigation  Company,  which  lat- 
ter company  is  the  appellant  here,  filed  their  demurrer  to  the 
complaint  on  the  ground,  among  others,  that  there  was  a  mis- 
joinder of  parties  plaintiff  and  that  several  causes  of  action 
had  been  improperly  united,  specifying  the  particulars  of 
said  ground. 

Said  demurrer  was  overruled  by  the  court.  The  Consoli- 
dated Canal  Company  thereafter  filed  its  answer,  disclaim- 
ing any  interest  in  the  subject  matter  of  the  suit.  The  ap- 
pellant, the  Bancroft  Land  and  Irrigation  Company,  filed  its 
answer,  admitting  its  interest  in  and  control  of  the  canal  sys- 
tem in  question,  specially  denying  that  certain  of  the  respond- 
ents had  any  water  rights  whatever  for  their  lands,  and  deny- 
ing that  appellant  had  ever  failed  to  furnish  water  to  the 
other  respondents  in  the  amount  to  which  they  were  entitled, 
and  denying  that  one  cubic  foot  of  water  per  second  of  time 
was  or  is  necessary  to  irrigate  each  fifty  acres  of  the  re- 
spondents' lands;  and  alleging  that  fifty  inches  of  water  was 
sufficient  to  irrigate  eighty  acres  thereof;  and  alleging  that 
certain  sums  were  due  from  said  respondents  who  are  plain- 
tiffs in  the  action,  to  whom  water  had  been  furnished  by  ai>- 
pellant,  for  the  rental  price  thereof. 

Upon  the  issues  thus  made  the  cause  was  tried  by  the  court 
without  a  jury.  Findings  of  fact  and  conclusions  of  law 
were  filed  and  judgment  entered  adjudging  that  the  said  re- 
spondents were  the  owners  of  the  water  rights  in  the  canal 
system  of  appellant,  pursuant  to  the  provisions  of  the  water 
deeds  held  by  said  respondents,  and  that  one  cubic  foot  of 
water  per  second  of  time,  flowing  continuously  day  and  night, 
during  the  irrigation  season,  was  and  is  necessary  for  the  iis 
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rigation  of  each  fifty  acres  of  said  land,  and  requiring  ap- 
pellant to  famish  said  amonnt  to  said  respondents  during  the 
irrigation  season  of  each  year,  conunencing  on  the  first  day  of 
April  and  ending  on  the  first  day  of  October,  and  at  all  other 
times  to  furnish  water  to  said  respondents  for  domestic  pur- 
poses. The  judgment  also  awarded  to  appellant  certain 
amounts  for  rents  due  for  water  from  certain  of  the  respond- 
ents, about  which  there  is  no  controvert  in  this  appeal. 

The  first  error  assigned  is  the  overruling  of  the  demurrer 
to  the  complaint.  It  is  contended  by  counsel  for  the  api>el- 
lant  that  the  demurrer  ought  to  have  been  sustained  on  the 
ground  of  misjoinder  of  parties  plaintiff  and  misjoinder  of 
causes  of  action.  The  action  was  brought  by  fourteen  per- 
sons owning  distinct  and  separate  tracts  of  land,  upon  four- 
teen distinct  and  separate  contracts,  which  the  predecessors 
of  the  appellant  had  made  with  the  plaintiffs.  The  contract 
entered  into  by  the  several  parties  is  entitled  a  "Water  Deed,'* 
which  water  deeds  are  all  uniform  in  their  provisions,  printed 
blanks  having  been  used,  and  the  rights  and  obligations  of  the 
plaintiffs  and  defendants  in  each  case  under  the  terms  and 
provisions  of  said  water  deeds  are  substantially  the  same, 
with  the  exception  that  the  water  agreed  to  be  furnished  un- 
der the  terms  and  provisions  of  said  deeds  was  to  be  used 
upon  different  tracts  of  land,  and  it  is  stipulated  that  the 
ditch  company  sells  and  conveys  to  each  of  the  parties,  nam- 
ing them  in  their  respective  deeds,  "the  right  to  use  water 
flowing  through  the  canal  of  said  company  on  the  tract  of 

acres  hereinbefore  mentioned,  the  quantity  of  water 

represented  by  said  right  being  all  that  is  necessary  to  irri- 
gate said  land,  said  right  being  subject  to  the  terms  and  con- 
ilitions  hereinbefore  expressed.'' 

The  main  contention  in  this  case  is  the  quantity  of  water 
per  acre  that  each  of  the  plaintiffs  is  entitled  to  for  the  irri- 
gation of  their  lands  under  that  provision  of  the  contract,  to 
wit:  "All  that  is  necessary  to  irrigate  said  land." 

Here,  then,  we  have  fourteen  plaintiffs  under  fourteen 
separate  and  distinct  written  contracts  wherein  the  agree- 
ment or  stipulation  with  each  is  that  the  appellant  will  fur- 
nish each  of  them  "all  (water)  that  is  necessary  to  irrigate 
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said  land. ' '  There  does  not  appear  to  be  any  community  of 
interest  between  the  respective  plaintiffs.  Each  has  a  differ- 
ent tract  of  land,  and  while  it  is  true  that  the  court  found 
from  the  evidence  that  each  of  the  plaintiffs  was  entitled  to  an 
inch  of  water  perpetual  flow  for  each  acre  of  said  lands,  the 
main  question  to  be  determined  in  the  case  was  the  amount  or 
quantity  of  water  required  per  acre  for  the  irrigation  of  each 
of  the  plaintiff's  lands. 

This  action  is  brought  for  the  specific  performance  of  said 
written  contracts.  Each  of  the  plaintiffs  bases  his  action 
upon  the  contract  executed  to  him  alone.  Neither  of  the 
plaintiffs  has  any  interest  whatever  in  the  contract  of  either 
of  the  other  plaintiffs.  It  is  a  well-settled  rule  that  two  or 
more  persons  having  distinct  causes  of  action,  although 
against  the  same  defendant,  may  not  join  as  plaintiffs.  (15 
Ency.  of  PL  &  Pr.  733;  Martin  v.  Davis,  82  Ind.  38;  Tate  v. 
Ohio  R,  Co,,  10  Ind.  174,  71  Ahl  Dec.  309;  Goodnight  v.  Gore, 
30  Ind.  418;  Mcintosh  v.  Zaring  (Ind.),  38  N.  E.  231;  Bort 
v.  Taw,  46  Iowa,  323 ;  Palmer  v.  Waddell,  22  Kan.  352 ;  Petty 
V.  Bowyer,  7  Bush    (Ky.)>  513.) 

It  is  contended  by  counsel  for  respondents  that  this  action 
is  in  substance  and  form  similar  to  what  is  conmionly  known 
and  designated  as  '* water  suits,"  and  is  in  the  nature  of  an 
action  to  quiet  title,  and  that  the  subject  matter  of  this  action 
is  the  water  flowing  in  said  canal.  We  cannot  agree  with  that 
contention.  As  we  view  it,  this  action  was  brought  to  deter- 
mine the  amount  of  water  that  the  appellant  must  deliver  to 
each  of  the  plaintiffs  for  the  proper  and  necessary  irrigation 
of  his  land  under  his  contract.  The  question  of  a  water  right, 
the  date  of  its  location  and  the  amount  of  the  appropriation 
and  other  questions  that  naturally  arise  in  what  is  known  as 
a  water  suit  to  settle  the  rights  of  a  number  of  appropriators 
located  on  the  same  stream  are  not  involved  in  this  case.  This 
is  a  dispute  between  the  canal  owner  and  those  to  whom  it 
has  agreed  to  deliver  water  for  the  irrigation  of  their  lands, 
as  to  the  quantity  or  amount  of  water  required  for  the  proper 
irrigation  of  such  lands.  It  does  not  involve  carrying  water 
through  the  ditch ;  it  only  involves  the  quantity  to  be  delivered 
to  each  of  the  plaintiffs. 
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It  is  contended  by  counsel  for  the  respondents  tBat  the 
principles  of  equity  dominate  our  civil  procedure,  and  are 
against  a  multiplicity  of  suits,  and  our  attention  is  called  to 
1  Pomeroy's  Equity  Jurisprudence,  section  269,  where  the 
learned  authority  says: 

**  Under  the  greatest  diversity  of  circumstances  and  the 
greatest  variety  of  claims  arising  from  unauthorized  public 
acts,  private  tortious  acts,  invasion  of  property  rights,  viola- 
tion of  contract  obligations,  and  notwithstanding  the  positive 
denials  by  some  American  courts,  the  weight  of  authority  is 
simply  overwhelming  that  the  jurisdiction  may  and  should  be 
exercised  either  on  behalf  of  a  numerous  body  of  separate 
claimants  against  a  single  party,  or  on  behalf  of  a  single  party 
against  such  a  numerous  body,  although  there  is  no 'common 
title'  nor  'community  of  right'  or  of  'interest  in  the  subject 
matter,'  among  these  individuals,  but  where  there  is  and  be- 
cause there  is  merely  a  community  of  interest  among  them  in 
the  question  of  law  and  fact  involved  in  the  general  contro- 
versy, or  in  the  kind  and  form  of  relief  demanded  and  ob- 
tained by  or  against  each  individual  member  of  the  numerous 
body." 

And  in  subdivision  3  of  section  245  of  the  same  work, 
the  author,  in  discussing  the  possible  conditions  in  which  that 
doctrine  may  apply,  says : 

"Where  a  number  of  persons  have  separate  and  individual 
claims  and  rights  of  action  against  the  same  party.  A,  but  all 
arise  from  some  common  cause,  are  governed  by  the  same  legal 
rule,  and  involve  similar  facts,  and  the  whole  matter  might 
be  settled  in  a  single  suit  brought  by  all  these  persons  uniting 
as  coplaintiffs,  or  one  of  the  persons  suing  on  behalf  of  the 
others,  or  even  by  one  person  suing  for  himself  alone.  The 
case  of  several  owners  of  distinct  parcels  of  land  upon  which 
the  same  illegal  assessment  or  tax  has  been  laid  is  an  example 
of  this  class." 

It  seems  to  us  that  this  is  a  very  different  case  from  one  in- 
volving the  illegal  assessment  of  taxes,  for  the  question  in- 
volved in  a  case  of  that  kind  is  whether  the  tax  is  legal  or  not, 
and  naturally  affects  all  people  upon  whom  such  assessment 
has  been  levied.    In  the  suit  at   bar,  the  main  question  is  the 
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amount  of  water  necessary  to  properly  irrigate  the  lands  of 
each  of  the  defendants^  each  holding  his  land  separately  and 
each  having  a  separate  written  contract  for  water. 

A  number  of  other  authorities  are  cited  by  counsel  in  sup- 
port of  their  contention  to  the  effect  that  such  suits  may  be 
brought  by  numerouB  plaintiffs  in  order  to  prevent  a  multi- 
plicity of  suits.  We  recognize  the  rule  as  laid  down  by  those 
authorities,  and  Mr.  Pomeroy,  in  said  section  245  above  cited, 
reduces  the  possible  conditions  in  which  a  multiplicity  of 
suits  can  arise  into  four  classes  and  states  in  section  249  as 
follows:  "The  very  object  of  preventing  a  multiplicity  of 
suits  assumes  that  there  are  relations  between  the  parties, 
out  of  which  other  litigations  of  some  form  might  arise." 
This  means,  of  course,  out  of  the  same  subject  matter.  In 
the  case  at  bar,  either  of  the  plaintiffs  would  only  have  to 
bring  one  action  against  the  appellant  to  have  the  question  of 
the  quantity  of  water  required  to  properly  irrigate  his  land 
determined.  He  would  have  no  occasion  for  another  suit 
against  the  defendant,  so  far  as  the  record  shows,  for  a  com- 
plete settlement  of  that  question. 

Counsel  in  their  brief  ask  this  question:  ''Of  what  advan- 
tage could  it  have  been  to  the  defendant  in  this  case  to 
have  had  fourteen  distinct  suits  brought  against  it  to  settle 
the  questions  adjudicated  in  this  casef  It  is  not  a  ques- 
tion of  advantage  to  the  defendant;  it  is  a  question  of  mis- 
joinder of  parties  plaintiff,  for  if  it  depended  on  a  question 
of  advantage  to  the  defendant,  these  fourteen  plaintiffs,  if 
they  held  fourteen  promissory  notes  against  the  defendant, 
might  all  join  in  a  suit  because  it  would  be  of  advantage 
to  the  defendant  to  have  them  all  settled  in  one  suit  instead 
of  fourteen  separate  suits.  The  rule  for  the  prevention  of  a 
multiplicity  of  suits  does  not  rest  on  the  advantage  to  the 
defendant. 

It  is  further  contended  that  it  was  imi)ortant  that  a  uni- 
form construction  be  placed  upon  the  water  deeds  or  con- 
tracts. The  question  of  construction  of  said  water  deeds  is 
not  involved  in  this  case.  The  main  question  is  as  to  the 
quantity  of  water  necessary  to  properly  irrigate  each  of  the 
plaintiffs'  lands.    As  a  matter  of  fact^  the  court  came  to  the 
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conclusion  that  it  required  an  inch  of  water  to  the  acre,  but 
suppose  the  facts  had  warranted  the  judge  in  coming  to  a 
conclusion  that  each  of  the  owners  was  entitled  to  a  different 
amount  of  water  per  acre  for  his  land,  which  might  have 
been  done  had  the  facts  warranted  it,  and  a  judgment  to  that 
effect  been  entered.  We  do  not  think  it  will  be  seriously  con- 
tended that  the  question  of  uniformity  of  construction  of  the 
several  water  deeds  is  involved  in  this  case.  That  clause  in 
the  deed  which  provides  in  case  of  an  insufficiency  of  water 
that  the  holders  of  the  water  rights  shall  receive  their  pro 
rata  share,  is  easily  carried  out  after  the  amount  each  shall 
receive  has  been  definitely  determined. 

It  appears  to  us  that  this  is  a  very  different  suit  from  an 
ordinary  water  suit.  In  a  water  suit,  an  appropriator  from 
a  certain  stream  would  have  to  bring  an  action  against  each 
and  every  other  appropriator  from  the  same  stream  before 
he  could  have  his  rights  finally  adjudicated  as  to  all  of  such 
appropriators.  His  bringing  a  suit  against  one  appropriator 
would  not  settle  his  rights;  it  would  leave  him  with  other 
litigation  to  settle  them,  and  for  that  reason  he  is  permitted 
to  join  as  plaintiff  or  defendant  every  other  appropriator 
of  water  from  the  stream.  This  is  a  very  different  suit — 
there  is  no  issue  raised  as  to  the  priority  of  the  rights  of 
these  plaintiffs.  As  before  stated,  the  only  question  pre- 
sented by  each  of  the  plaintiffs  is:  How  much  water  is  nee- 
essaiy  to  properly  irrigate  his  landt  After  that  has  been 
determined,  if  a  deficiency  or  shortage  of  water  should  oc- 
cur, then  the  appellant  would  be  required  to  distribute  to 
each  party  his  pro  rata  share  of  the  water  based  on  the  amount 
it  took  to  properly  irrigate  his  land  as  determined  by  the 
court. 

The  court,  in  its  findings  of  fact,  found  that  several  of 
the  plaintiffs  were  indebted  to  the  appellant  for  the  rental 
of  water,  and  entered  .judgment  against  each  of  such  plain- 
tiffs for  the  amount  found  to  be  due.  It  also  appears  from 
the  findings  of  fact  that  the  question  was  mooted,  at  least, 
as  to  the  amount  of  damages  that  each  of  the  plaintiffs  had 
sustained  by  reason  of  the  failure  of  the  appellant  to  fur- 
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nish  them  the  required  amount  of  water,  but  the  court  in  its 
sixteenth  finding  of  fact  excludes  from  its  consideration  the 
damages,  if  any,  sustained  by  each  of  said  plaintiffs,  by 
reason  of  the  failure  of  the  defendant  to  deliver  them  the 
water  to  which  they  were  entitled.  The  record  shows  that 
many,  if  not  all,  of  the  respondents  claimed  to  have  sufiPered 
damages  by, reason  of  the  appellant's  failure  to  furnish  them 
with  the  required  amount  of  water.  It  also  appears  that 
a  part,  at  least,  of  the  plaintiffs  were  owing  the  appellant 
as  rental  for  water,  and  we  do  not  think  it  will  be  contended 
that  in  this  kind  of  a  suit  the  question  of  damages  can  be 
litigated.  But  if  each  of  the  plaintiffs  had  brought  a  sepa- 
rate suit  for  the  purpose  of  requiring  the  appellant  to  fur- 
nish him  water  sufficient  to  properly  irrigate  his  land,  he 
could  have  joined  in  that  suit  his  claim  for  damages;  while 
as  the  matter  stands  now,  each  of  the  plaintiffs  who  has  a 
claim  for  damages  against  the  appellant,  will  be  required  to 
bring  a  separate  suit.  This  would  indicate  that  this  action 
would  not  prevent  a  multiplicity  of  suits. 

There  is  no  community  of  interest  whatever  between  the 
plaintiffs  and  we  know  of  no  rule  that  would  permit  the 
plaintiffs  to  join  in  this  action,  no  more  than  in  an  action 
on  promissory  notes  held  by  each  of  fourteen  plaintiffs  against 
one  defendant.  The  demurrer,  therefore,  should  have  been 
sustained  and  the  cause  must  be  remanded,  with  directions 
to  the  trial  court  to  sustain  said  demurrer. 

The  costs  of  this  appeal  are  awarded  to  the  appellant. 

Ailshie,  C.  J.,  concurs. 
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MATTHEW  SCULLY,  AppeUant,  v.  LOUISE  SQUIEB  et 
al.,  Respondents. 

[90  Pac.  573.] 

Encboachmints    on    Street — Injunction — Publio   Nuisancjb — Dam- 
ages TO  Public  and  Peivatk  Rights — ^Abatement  of  Nuisance — 

TOWNSITE     ON     PUBUO     DOMAIN — ENTBY     OF — ^DUTT     OF     MATOB — 
PukTTING   TOWNSITE — ^RIGHTS  OF   OCCUPANTS — RIGHTS   OF  GENERAL 

Public  in  Unoccupied  Lots  and  Streets — Duties  and  Powers 
OF  Mayor  and  Surveyor— Trust  Imposed. 

1.  The  city  of  Lewiflton  tvrs  located  on  the  public  domain  of 
the  United  States,  and  under  the  provisions  of  section  2387  of  the 
Revised  Statutes  of  the  United  States  was  entered  by  the  mayor 
in  trust  for  the  several  use  and  benefit  of  the  occupants  thereof 
according  to  their  respective  interests.  Said  section  of  the  statute 
provides  that  the  execution  of  such  trust  as  to  the  disposal  of  the 
lots  in  such  town  and  the  proceeds  of  the  sale  thereof  must  be  con- 
ducted under  such  regulations  as  may  be  prescribed  by  the  legisla- 
tive authority  of  the  territory. 

2.  In  compliance  with  the  provisions  of  said  section,  the  terri- 
torial legislature  pasbed  an  act  entitled,  ' '  An  act  to  provide  for  the 
survey,  platting  and  disposal  of  the  laud  in  the  city  of  Lewiston, 
Nez  Perce  county,  Idaho,  pursuant  to  the  United  States  Statutes 
made   and  provided,"   which  act  was   approved   January   8,   1873 

(Sess.  Laws  1872-73,  p.  16). 

3.  Under  the  provisions  of  said  act,  a  surveyor  was  employed  to 
survey  and  plat  the  lands  in  said  town,  and  was  directed  by  said 
act  to  so  arrange  and  adjust  the  plat  as  to  conform  to  the  condi- 
tions of  the  improvements  and  occupation  of  the  lots,  and  the 
mayor  was  thereafter  directed  to  make  and  deliver  to  the  bona  fide 
occupants  of  said  lands  good  and  sufficient  deeds  of  conveyance  in 
fee  simple  and  the  title  to  the  lots  claimed  by  them  according  to 
their  respective  interests  under  the  provisions  of  said  law. 

4.  The  said  plat  cut  off  from  the  northerly  ends  of  the  lots  in 
block  24  about  four  feet  and  included  the  part  cut  off  in  D  street. 
At  the  time  said  plat  was  made  said  lots,  for  their  entire  length, 
were  covered  by  improvements  and  possessed  and  occupied. 

5.  Said  surveyor  had  no  authority  or  right  to  cut  off  a  portion 
of  said  lots  and  include  it  in  a  street. 

6.  The  rules  and  regulations  made  by  the  legislature  did  not 
enlarge  or  diminish  the  rights  of  the  occupants  of  the  lots,  as  the 
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lights  of  the  occupants  accrued  at  the  time  of  the  entry  of  the 
townsite  and  could  not  be  defeated  by  the  surveyor. 

7.  The  interests  which  the  occupants  possessed  preiioufl  to  the 
entry,  either  in  the  land  occupied  by  them  or  in  the  rights  of  way 
oyer  adjoining  streets  and  alleys,  were  secured  by  inch  entry. 

8.  Under  the  provisions  of  said  section  2387,  Bevised  Statutes, 
the  execution  of  the  trust  imposed  on  the  mayor  as  to  the  disposal 
of  the  lots  was  conducted  under  the  regulations  established  by  the 
legislature.  The  word  "disposal"  as  used  in  that  section  must 
be  construed  to  mean  "distribution"  when  applied  to  the  lots  that 
were  actually  occupied  and  possessed,  for  under  said  section  such 
lots  were  already  disposed  of;  that  is,  they  became  the  property 
of  the  occupants,  and  the  occupant  of  a  town  lot  at  the  time  of  the 
entry  of  a  townsite  is  its  real  owner. 

9.  The  trust  imposed  on  the  mayor  of  an  incorporated  town  is 
for  the  benefit  of  the  inhabitants,  first  as  individuals,  and  after 
that,  collectively,  as  a  community,  and  the  title  to  the  occupied  lots 
becomes  vested  in  the  trustee  for  the  benefit  of  the  occupants  sever- 
ally at  the  time  such  entry  is  made,  and  neither  the  surveyor  nor 
the  mayor  can  deprive  them  of  that  title. 

10.  The  surveyor  cannot  make  a  paper  street  in  such  town  and 
deprive  the  actual  occupants  of  vested  rights,  as  the  only  authority 
the  surveyor  had  was  to  plat  the  town  in  conformity  to  the  use  and 
occupancy  of  the  lots  and  blocks. 

11.  The  surveyor  had  no  authority  to  establish  streets  through 
and  over  buildings,  nor  to  cut  off  any  portion  or  parts  of  buUdinga 
for  street  purposes. 

12.  The  mayor  or  surveyor  had  no  authority  to  change  the  bene- 
ficiaries under  such  trust. 

(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  for  mandatory  injimction  and  abatement  of  a  pub- 
lic nuisance,  alleged  to  damage  the  public  as  well  as  private 
rights.    Judgment  for  defendants.    Affirmed. 

Ben.  F.  Tweedy,  for  Appellant. 

None  of  the  respondents  can  question  the  boundaries  of 
the  paper  street  without  establishing  a  legal  or  equitable  title, 
owned  by  him  or  her  at  the  time  of  the  encroachment  of 
the  buildings  upon  the  boundaries  of  such  a  street^  because 
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such  street  as  to  him  or  her  in  the  absence  of  such  proof  be- 
comes the  actual  street  to  the  full  extent  of  its  boundaries. 
{Laughlin  v.  City  of  Denver,  24  Colo.  255,  50  Pac.  917 ;  Boise 
City  V,  Flanagan,  6  Idaho,  149,  53  Pac.  453.) 

No  equitable  title  vests  in  an  occupant  at  any  other  time 
than  on  the  day  of  filing  the  application  in  the  land  office 
of  the  United  States.  {Lockwitz  v.  Larson,  16  Utah,  275, 
52  Pac.  279;  Hussey  v.  Smith,  99  U.  S.  20,  25  L.  ed.  314; 
Sturr  v.  Beck,  133  U.  S.  541,  33  L.  ed.  761,  10  Sup.  Ct.  Rep. 
350;  Castner  v,  Ounther,  6  Minn.  119  (Gil.  63) ;  Leech 
V.  Eauch,  3  Minn.  448  (Gil.  332) ;  Cook  v.  Rice,  2  Colo.  131; 
Cofidd  v.  McClelland,  16  WaU.  331,  21  L.  ed.  339.) 

The  official  survey  and  platting  of  an  existing  street  where- 
by the  lines  dividing  the  existing  street  and  the  property 
of  occupants  is  ascertained  is  not  the  taking  of  private  prop- 
erty within  the  meaning  of  the  constitution.  {Watkins  v. 
Havighorst,  13  Okla.  128,  74  Pac.  318.) 

The  legislature  can  enact  a  law  for  the  ascertainment  of 
the  boundaries  of  existing  streets  and  for  the  establishment 
of  their  extent  and  the  space  occupied  by  them,  and  such 
law  is  valid,  and  there  is  also  vested  private  rights  in  the 
streets.  (Ashby  v.  Hall,  119  U.  S.  526,  30  L.  ed.  469,  7  Sup. 
Ct  Eep.  308;  Thompson  v.  Holbrook,  1  Idaho,  609;  Terri- 
tory V.  Nowland,  3  Dak.  349,  20  N.  W.  430;  26  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  310.) 

The  ascertainment  of  the  boundaries  and  the  extent  of 
occupancies  of  portions  of  the  public  domain  where  there  are 
streets  includes  the  ascertainment  of  the  boundaries  of  ex- 
isting streets,  because  an  existing  street  cannot  be  closed  by 
an  official  survey  and  plat.  {Parcher  v,  Ashby,  5  Mont  68, 1 
Pac.  204.) 

The  appellant  has  the  vested  right  to  have  the  street  kept 
open  to  the  extent  of  its  lines,  especially  at  the  time  of  filing 
the  application  to  enter  the  said  townsite.  (Parcher  v.  Ashby, 
5  Mont  68,  1  Pac.  204;  McLean  v.  Llewellyn,  2  Cal.  App. 
346,  83  Pac  1083;  Dooly  Blk.  v.  Rapid  Transit  Co.,  9  Utah, 
31,  24  L.  R.  A.  610,  33  Pac.  229.) 

A  lapse  of  twenty  to  fifty  years  before  the  challenging 
of  the  correctness  of  an  official  act  makes  the  presumption 
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of  the  correctness  of  the  official  act  very  strong.  (Belcher 
V.  Belcher,  21  Ky.  Law  Rep.  1460,  55  S.  W.  693;  Brosnaham 
V,  Turner,  16  La.  Ann.  433;  Austin  v.  Austin,  50  Me.  74, 
79  Am.  Dec.  597;  McFate's  Appeal,  105  Pa.  St.  323;  Delk 
V,  Punchard,  64  Tex.  360;  Holmes  v.  Cleveland  etc.  Co.,  93 
Fed.  100.) 

In  not  challenging  the  correctness  of  the  official  survey 
and  platting  promptly  before  private  rights  vested  in  the 
D  street  according  to  the  official  survey  and  permitting  the 
loss  of  evidence,  the  respondents  are  guilty  of  laches,  and, 
therefore,  cannot  now  be  heard  to  say  that  the  official  plat- 
ting and  survey  conflict  with  their  boundaries.  {Abraham 
V.  Ordway,  158  U.  S.  416,  39  L.  ed.  1036,  15  Sup.  Ct.  R^p. 
894;1T  t«ard  v.  Wood,  164  U.  S.  502,  41  L.  ed.  531,  17  Sup. 
Ct.  Rep.  176;  Penn  Mut.  L.  Ins.  Co.  v.  Austin,  168  U.  S. 
685,  42  L.  ed.  626,  18  Sup.  Ct.  Rep.  223;  GiUiher  v.  Cad- 
well,  145  U.  S.  368,  371,  36  L.  ed.  738,  12  Sup.  Ct.  Rep.  873; 
Cook  V.  Barret,  155  Mass.  413,  29  N.  E.  625;  Lutgen  v.  Lut- 
gen,  64  N.  J.  Eq.  781,  53  Atl.  625.) 

The  only  power  vested  in  the  mayor-trustee  was  to  execute 
and  deliver  deeds  according  to  the  survey  and  platting;  he 
could  not  convey  any  of  the  surveyed  streets  which  had  been 
existing,  and  the  only  remedy  which  an  occupant  had  against 
an  incorrect  survey  and  platting  of  a  street  was  an  action 
in  court,  joining  all  parties  in  interest  to  compel  a  cor- 
rection of  the  survey  and  platting.  Taylor  v.  Brown,  5  Dak. 
335,  40  N.  W.  525,  establishes  that  deeds  executed  in  vio- 
lation of  a  positive  prohibition  of  law  are  void. 

Occupancy  and  possession  of  streets  on  a  government  town- 
Bite,  which  streets  have  been  surveyed  and  platted,  and  which 
occupancy  is  not  coupled  with  the  legal  or  equitable  title 
to  the  portion  of  the  street  occupied,  gives  such  occupant  no 
right  to  the  portion  of  the  street  occupied,  however  long 
such  occupancy  and  possession  may  Qontinue.  It  is  a  pub- 
lic nuisance,  and  can  never  bar  the  action  of  a  private  in- 
dividual or  of  the  city  to  abate  it,  but  is  always  unlawful. 
{McLean  v.  Llewellyn  Iron  Works,  2  Cal.  App.  346,  83  Pac. 
1083;  Laughlin  v.  City  of  Denver,  24  Colo.  255,  50  Pac* 
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917;  Hall  v.  Breyfogle,  162  Ind.  494,  70  N.  B.  883;  1  Am.. 
&  Eng.  Eney.  of  Law,  2d  ed.,  880-882,  and  notes;  Bohne  v. 
Blankenship,  25  Ky.  Law  Rep.  1645,  77  S.  W.  919;  Village 
of  Lee  V.  Harris,  206  lU.  428,  99  Am.  St.  Rep.  176,  69  N.  E. 
230;  Atlantid  City  v.  Snee,  68  N.  J.  L.  39,  52  Atl.  372;  City 
of  Lewiston  v.  Booth,  3  Idaho,  692,  34  Pac.  809 ;  Oakland  v. 
Oakland  etc.  Co.,  118  CaJ.  160,  50  Pac.  277;  Sheen  v.  Stat- 
hart,  29  La.  Ann.  6S0  ;HQboken  Land  etc.  Co.  v.  Hoboken, 
36  N.  J.  L.  540;  8t.  Vincent  Asylum  v.  Troy,  76  N.  Y.  108, 
32  Am.  Rep.  286;  Kopf  v.  Utter,  101  Pa.  St.  27;  Tales  v. 
Warrenton,  84  Va.  337,  10  Am.  St.  Rep.  860,  4  S.  E.  18; 
Indianapolis  v.  Kingsbury,  101  Ind.  200,  51  Am.  Rep.  749.) 

I.  N.  Smith,  for  Respondenta 

Lewiston  existed  prior  to  the  True  survey.  The  settlers 
did  not  acquire  their  right  under  the  plat,  nor  in  virtue 
thereof;  the  survey  and  plat  was  made  for  them — they  were 
not  made  for  the  survey  and  plat.  (Parcher  v.  Ashby,  5 
Mont.  68,  1  Pac.  204;  Ashby  v.  Hall,  119  U.  S.  526,  30  L. 
ed.  469,  7  Sup.  Ct.  Rep.  308.) 

"By  the  entry  of  the  townsite  *in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof  according  to  their  re- 
spective interests,'  each  of  such  occupants  at  the  time  of  the 
entry  became,  to  the  extent  of  their  respective  holdings, 
beneficiaries  of  the  trust,  and  were  vested  with  equitable 
ownership  of  the  lot  or  parcel  of  land  to  the  extent  of  their 
occupancy.*'  {City  ,of  Pueblo  v.  Budd,  19  Colo.  579,  36 
Pac.  599;  Winfield  Town  Co.  v.  Maris,  11  Kan.  128;  Rath- 
bone  V.  Sterling,  25  Kan.  444;  Goldberg  v.  Kidd,  5  S.  Dak. 
169,  58  N.  W.  574.)  ' 

B.  B.  True  had  no  authority  to  attempt  to  take  private 
property  for  street  purposes — nor  did  the  fact  that  he  ran 
his  line  where  he  did  deprive  any  of  the  owners  of  their 
property  rights  which  were  then  vested.  (City  of  Helena  v. 
Albertose,  8  Mont.  499,  20  Pac.  817;  Tredway  v.  Wilder, 
8  Nev.  91;  Bingham  v.  Walla  Walla,  3  Wash.  Ter.  68,  13 
Pac.  408;  Parcher  v.  Ashby,  5  Mont.  68,  1  Pac.  204;  Hall 
V.  Ashby,  2  Mont.  489;  Alemany  v.  City  of  Petaluma,  38 
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Cal.  653;  Town  of  Aspen  v.  Backer,  10  Colo.  184,  15  Pac. 
791;  Denver  v.  Kent,  1  Colo.  336.) 

The  occupant  of  a  lot  at  the  time  of  the  entry  of  a  town- 
site  is  made  its  real  owner.  (Goldberg  v.  Kidd,  5  S.  Dak.  169, 
58  N.  W.  574;  City  of  Pueblo  v.  Budd,  19  Colo.  579,  36  Pac. 
599;  Cofield  v.  McClellan,  16  WaU.  334,  21  L.  ed.  339; 
String  field  v.  Cain,  99  U.  S.  610,  25  L.  ed.  421.) 

A  person  who  has  a  lawful  right  and  is  actually  and  con- 
structively in  possession  can  never  be  required  to  take  active 
steps  against  opposing  claims.  (Goldberg  v.  Kiddy  5  S.  Dak. 
169,  58  N.  W.  578;  Grosbeck  v.  SeeUy,  13  Mich.  342;  Baker 
V.  Kelley,  11  Minn.  480  (496).) 

SULLIVAN,  J. — This  is  an  action  to  prevent  alleged  en- 
croachments on  D  street  in  the  city  of  Lewiston.  The  ap- 
pellant SB  plaintiff  brought  this  action  against  the  respond- 
ents, alleging  that  they  were  encroaching  upon  said  D  street, 
and  charging  them  with  having  taken  for  their  private  use 
approximately  four  feet  off  the  south  side  of  said  street 
and  of  extending  their  buildings  over  and  upon  said  four 
feet  of  land  wrongfully. 

The  nature  of  this  action  is  a  suit  in  equity  to  abate 
a  nuisance  alleged  to  be  a  public  nuisance,  damaging  to  the 
public  as  well  as  to  the  plaintiff's  private  rights,  and  pray- 
ing that  the  same  be  abated  and  removed,  and  that  an  in- 
junction be  issued  restraining  and  prohibiting  defendants 
and  each  of  them  from  encroaching  upon  said  street  and  for 
a  mandatory  injunction  against  the  defendants,  and  to  re- 
store said  street  to  its  width  as  claimed  to  have  been  estab- 
lished by  the  oflScial  survey  of  B.  B.  True,  to  wit,  eighty 
feet. 

The  defendants  deny  any  encroachment  upon  said  street, 
and  allege  affirmatively  the  incorporation  of  the  city  of  Lew- 
iston, surveying  and  platting  of  the  city  long  prior  to  the 
said  True  stirvey;  that  according  to  said  original  plat  and 
survey,  the  lots  in  question  were  fifty  feet  in  length  north 
and  south,  except  where  they  widened  at  the  bend  in  E 
street  (said  E  street  is  also  called  Main  street  and  Mont- 
gomery street) ;  that  about  the  year  1874,  and  long  after  the 
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rights  of  the  defendants  and  their  predecessors  were  vested 
to  the  premises  in  eontroversy,  the  townsite  of  Lewiston  was 
entered  by  the  mayor,  Henry  W.  Stainton,  under  the  federal 
townsite  act;  that  the  defendants  and  their  predecessors  in 
interest  were,  long  prior  to  1874,  in  the  actual  occupancy, 
the  use  and  enjoym^it  of  the  premises  in  controversy,  which 
they  were  enjoying  at  the  time  of  the  commencement  of  this 
suit,  on  which  premises  they  are  now  attempting  to  erect 
the  three-story  brick  buildings  referred  to  in  the  complaint; 
that  a  patent  was  issued  by  the  United  States  to  the  mayor 
as  trustee,  and  thereafter  the  ofiScial  survey  was  made;  that 
said  survey  was  ordered  under  the  federal  and  territorial 
laws;  that  the  declaratory  statement  therefor  was  No.  39, 
and  was  made  in  the  United  States  Land  Office  at  Lewiston, 
November  21,  1871,  by  Levi  Ankeny  in  trust  for  the  inhabi- 
tants of  the  city  of  Lewiston,  claiming  settlement  in  1861; 
that  cash  entry  was  made  June  6,  1874,  therefor  by  said 
Henry  W.  Stainton  in  trust;  that  said  True  was  employed 
to  make  the  survey  and  was  commanded  as  follows:  "To  so 
adjust  the  said  plat  as  to  conform  to  the  condition  of  the 
improvements  of  and  occupation  of  the  lands  affected  there- 
by, and  the  mayor-trustee  was  authorized,  empowered  and 
required  to  make  and  deliver  to  the  bona  fide  occupants  of 
such  land  described  in  the  patent,  goo'd  and  sufficient  deeds 
in  fee  simple,  according  to  their  respective  interests,  and 
for  that  purpose  was  authorized  to  carry  the  act  into  effect" ; 
that  in  making  said  survey,  more  especially  the  survey  of 
the  south  line  of  said  D  street,  the  said  True  did  not  pay  re- 
gard to  or  attention  to  the  several  use  and  uses  of  the  land 
as  the  same  was  then  occupied  by  the  inhabitants  of  the  city 
of  Lewiston,  and  more  especially  did  not  pay  any  attention 
to  the  quantity  of  land  then  used  and  occupied  by  the  de- 
fendants and  their  predecessors  in  interest,  and  that  said 
True  did  not  conform  said  D  street  as  it  was  known  and  used 
prior  to  said  survey,  nor  did  he  pay  due  or  any  regard  to 
the  actual  use,  occupancy  and  improvements  of  the  said  lots ; 
that  the  south  line  of  said  D  street,  as  surveyed  and  de- 
lineated by  said  True,  cut  several  feet  off  the  north  end  of 
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the  lots  of  the  various  inhabitants  of  Lewiston,  which  lots 
had  a  frontage  on  D  street,  and  so  cut  off  the  lots  in  con- 
troversy owned  by  these  defendants  and  their  predecessors; 
that  said  street  as  surveyed  by  said  True  crossed  and  in- 
terfered with  buildings  then  standing  on  the  same,  and  at- 
tempted to  devest  certain  vested  rights;  that  said  True  did 
not  conform  D  street  to  the  use  of  lands  nor  did  he  make 
D  street,  as  marked  on  his  map  or  plat,  conform  to  or  coin- 
cide with  the  actual  south  line  thereof  as  the  same  had  been 
and  then  was  used  and  treated  as  a  public  street ;  that  there- 
after and  after  the  approval  of  the  said  True  survey,  such 
steps  were  taken  that  in  many  instances  the  plat  and  sur- 
vey were  corrected  and  changed,  and  that  notwithstanding 
the  erroneous  work  of  said  True,  the  various  citizens  still 
continued  in  the  actual  use  and  occupancy  of  their  said 
lands,  and  the  predecessors  of  defendants  did  the  same  as 
to  the  lots  involved  in  this  case  and  which  are  owned  and 
possessed  by  them,  and  that  such  claim  was  by  occupancy, 
buildings  and  improvements,  continued  from  the  first  occu- 
pancy, thence  hitherto,  and  that  the  land  involved,  being 
about  four  feet  on  the  north  end  of  said  lots,  never  at  any 
time,  nor  at  all,  was  used  or  occupied  as  a  street,  but  was 
used  and  occupied  by  defendants  and  their  predecessors ;  that 
after  True  had  made  his  plat,  it  was  amended,  and  the  de- 
fendants aver  that  the  correct  south  line  thereof  is  now  and 
was  by  such  amendment  shown  in  red  ink,  and  that  the  red 
ink  line  conformed  to  the  true  south  line  and  .to  the  several 
uses  and  occupancy  of  the  lands  involved;  that  respondent 
Moxley  owned  lot  3  in  said  block  24,  having  an  area  of  1250 
square  feet,  both  prior  to  and  after  said  True  survey,  but 
that  said  True  gave  it  only  1173  square  feet;  that  lot  2 
in  said  block  as  shown  by  said  True  survey  contained  but 
1131  square  feet,  whereas  long  prior  to  the  said  survey  and 
at  the  time  thereof  and  since,  the  said  lot  has  in  truth  and 
in  fact  contained  1250  square  feet;  that  the  difference  be- 
tween 1250  square  feet  and  1131  square  feet  is  the  strip  of 
approximately  four  feet  wide  by  twenty-five  feet  in  length 
which  appellant  seeks  to  enjoin  the  respondent  Squier  from 
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holding;  that  such  lot  as  claimed  by  the  said  Squier  has  been 
actually  covered  by  a  building  for  more  than  thirty-five  years 
last  past,  and  was  so  occupied  by  said  building  long  prior 
to  the  survey  of  True ;  that  respondent  Moxley  obtained  title 
to  lot  3,  said  block,  by  direct  deed  from  Henry  D.  Stainton, 
mayor-trustee,  and  that  the  plat  of  the  True  survey  and  the 
size  of  this  lot  as  stated  by  him  were  amended  prior  to  the 
recordation  of  said  plat  and  that  True's  survey  gave  said 
bt  only  1136  square  feet,  but  the  same  with  an  amendment 
was  deeded  to  said  Moxley  by  said  mayor-trustee,  and  the 
strip  involved  herein  is  the  amendment  which  said  mayor 
deeded  to  Moxley. 

The  answer  then  alleges  the  rights  of  respondent  Fix,  and 
avers  that  his  right  through  predecessors  antedates  said  True 
survey,  and  that  the  land  claimed  by  him  in  addition  to  that 
specified  in  True's  survey  never  was  a  street  or  highway,  but 
that  said  strip  was  long  prior  to  said  survey  in  the  actual, 
visible,  exclusive  and  notorious  possession  of  said  defendant 
and  his  predecessors  in  interest  and  never  constituted  a  part 
of  D  street ;  that  that  state  of  facts  existed  at  the  time  said 
True  made  his  survey,  and  that  the  appellant  when  erecting 
his  building  did  not  cover  the  ground  theretofore  occupied 
by  his  old  building,  nor  by  the  predecessors  in  interest  of 
said  ScuUy;  that  the  Grostein  building  situated  on  the  lot 
immediately  west  of  the  Scully  lot  was  erected  seventeen  years 
ago,  and  that  said  building  extends  far  out  beyond  Scully's 
building  and  was  built  bordering  on  the  south  line  of  D  street 
then  given  to  said  Grostein  by  city  officers ;  that  said  Scully 
placed  his  building  entirely  off  of  and  away  from  the  south 
line  of  said  D  street  as  it  then  existed ;  that  the  field-notes  and  • 
plat  of  block  24  as  made  by  said  True  did  not  correspond,  and 
that  the  same  are  incorrect,  which  errors  interfered  with 
vested  property  rights. 

The  answer  then  alleges  that  said  respondents  are  attempt- 
ing to  use  only  the  same  ground  that  they  and  their  prede- 
cessors have  always  used;  that  the  premises  of  each  of  the 
respondents  extends  to  the  south  line  of  D  street  as  actually 
iifled. 
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From  the  foregoing  statement,  the  real  issue  in  the  caae 
is  very  clearly  presented.  The  appellant  claims  that  the  de- 
fendants have  encroached  upon  and  erected  their  bnildings 
about  four  feet  out  on  and  into  said  street,  while  the  re- 
spondents contend  that  they  have  not  done  so,  but  that  their 
buildings  only  extend  northward  to  the  line  which  has  been 
occupied  and  on  which  buildings  have  been  erected  for  more 
than  thirty  years.  The  entire  controversy  arises  over  the 
correctness  of  the  said  True  survey  and  his  field-notes 
thereof. 

After  the  trial  of  the  case,  the  court  made  quite  elaborate 
findings  of  fact,  and  deduced  therefrom  conclusions  of  law 
to  the  effect  that  the  case  made  on  behalf  of  the  appellant 
was  devoid  of  equity  and  that  he  was  without  any  standing 
in  a  court  of  equity;  that  he  has  no  such  interest  as  would 
permit  him  to  maintain  this  action,  and  that  the  defendants 
were  entitled  to  judgment  and  decree  in  their  favor,  and 
judgment  was  entered  accordingly,  dismissing  the  action. 
This  appeal  is  from  the  judgment  and  the  order  denying  a 
new  trial. 

In  deciding  this  case,  it  becomes  necessary  to  recur  to  a 
few  of  the  historical  facts  connected  with  the  location  and 
settlement  of  the  city  of  Lewiston.  It  was  first  settled  in 
the  year  1861,  upon  what  was  then  a  part  of  the  Nez  Perce 
Reservation.  At  that  time  the  territory  now  included  in  the 
state  of  Idaho  was  a  part  of  the  territories  of  Washington, 
Nebraska,  Dakota  and  Utah.  (See  People  v,  WMiams,  1 
Idaho,  85.)  Nez  Perce  county,  in  which  the  city  of  Lewis- 
ton  is  located,  was  organized  under  an  act  of  the  legisla- 
ture of  Washington  territory  on  December  20,  1861.  The 
territory  of  Idaho  was  organized  under  an  act  of  CongroBS 
approved  March  3,  1863,  and  its  first  territorial  legislature 
convened  on  the  7th  of  December,  1863,  and  adjourned  on 
the  fourth  day  of  February,  1864,  which  session  was  held 
at  the  city  of  Lewiston.  At  that  session  of  the  legislature^ 
by  an  act  approved  February  4,  1864,  the  boundaries  of 
Nez  Perce  county  were  changed  and  that  county  reorgan- 
ized.    (1  Sess.  Law%  p.  628).    Lewiston  at  that  time  waa  a 
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distributing  point  for  the  various  mining  camps  to  the  north- 
east, east  and  southeast.  The  city  of  Lewiston  was  incor- 
porated under  the  laws  of  Washington  territory  by  an  act 
approved  January  15,  1863,  and  was  reincorporated  by  an 
act  of  the  legislature  of  Idaho  in  1866.  (Sess.  Laws  1866, 
Fourth  Session,  p.  87.) 

The  first  election  of  that  act  defines  the  boundaries  of  said 
eity,  and  recites  that  the  territory  incorporated  ''constitute 
in  square  form,  as  near  as  practicable,  according  to  govern- 
ment survey,  one  square  mile,  intended  to  include  the  square 
mile  of  land  stipulated  for  in  favor  of  said  town  in  the  treaty 
between  the  United  States  and  the  Nez  Perce  tribe  of  Indians 
now  pending,  is  hereby  organized  into  a  municipal  corpora- 
tion under  the  name  of  *The  City  of  Lewiston.'  "  It  would 
appear  from  this  that  a  treaty  was  then  pending  between  the 
United  States  and  the  Nez  Perce  tribe  of  Indians  for  the 
tract  of  land  on  which  the  city  of  Lewiston  stood,  to  the  ex- 
tent of  one  square  mile. 

Levi  Ankeny  was  mayor  of  the  city  of  Lewiston  in  1871, 
and  on  November  21st  of  that  year  filed  his  declaratory  state- 
ment No.  39  in  the  United  States  Land  OfSce  at  Lewiston, 
proposing  to  enter  the  lands  included  within  the  borders  of 
said  incorporation,  in  trust  for  the  inhabitants  of  the  city  of 
Lewiston,  claiming  settlement  in  1861.  Cash  entry  was  made 
for  said  lands  on  June  6, 1874,  by  Henry  W.  Stainton,  Mayor, 
in  trust  for  the  inhabitants  of  said  city. 

This  entry  was  made  under  the  provisions  of  section  2387 
of  the  Revised  Statutes  of  the  United  States,  which  section 
is  as  follows : 

''(Entry  of  town  authorities  in  trust  for  occupants.) 
Whenever  any  portion  of  the  public  lands  have  been  or  may 
be  settled  upon  and  occupied  as  a  townsite,  not  subject  to 
entry  under  the  agricultural  pre-emption  laws,  it  is  lawful, 
in  case  such  town  be  incorporated,  for  the  corporate  authori- 
ties thereof,  and,  if  not  incorporated,  for  the  judge  of  the 
county  court  for  the  county  in  which  such  town  is  situated, 
to  enter  at  the  proper  land  office,  and  at  the  minimum  price, 
the  land  so  settled  and  occupied  in  trust  for  the  several  use 
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and  benefit  of  the  occupants  thereof,  according  to  their  re- 
spective interests;  the  execution  of  which  trust,  as  to  the 
disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the 
sales  thereof,  to  be  conducted  under  such  regulations  as  may 
be  prescribed  by  the  legislative  authority  of  the  State  or  Ter- 
ritory in  which  the  same  may  be  situated.'' 

The  trust  provided  for  by  this  section  is  dual  in  its  na- 
ture. It  exists  for  the  benefit  of  the  occupants  as  individuals, 
and  also  collectively  as  a  community.  The  title  to  occupants 
of  lots  vested  in  the  mayor-trustee  for  their  benefit  sever- 
ally when  the  entry  was  made.  The  title  to  lots  to  which 
no  valid  claims  are  held  by  individuals  is  taken  in  trust  by 
the  trustee  for  the  occupants  of  the  townsite  collectively. 
(See  notes  to  said  section  2387,  6  Fed.  Stat.  Ann.,  p.  343.) 
Under  the  provisions  of  said  section,  the  execution  of  the 
trust  created,  as  to  the  disposal  of  the  lots  in  such  town,  must 
be  conducted  under  such  regulations  as  may  be  prescribed  by 
the  legislature  of  the  state  wherein  such  town  is  located. 

The  legislature  of  the  territory  by  an  act  approved  Janu- 
ary 8,  1873  (7  Sess.  Laws,  p.  16),  provided  for  the  survey, 
platting  and  disposal  of  the  land  in  the  city  of  Lewiston  pur- 
suant to  the  United  States  statutes  in  regard  to  such  matters. 
Said  act  provides  that  the  mayor-trustee  shall  cause  to  be 
made  and  filed  in  his  office  by  a  competent  person  a  plat  of 
the  land  within  said  city,  divided  into  blocks  and  lots,  and 
''to  make  and  deliver  to  the  bona  fide  occupants  of  such 
portions  of  said  land  described  in  said  patent  from  the  gov- 
ernment of  the  United  States  who  may  be  entitled  thereto, 
good  and  sufficient  deeds  of  conveyance  in  fee  simple  accord- 
ing to  their  respective  rights." 

Under  the  provisions  of  said  laws,  one  E.  B.  True  was  em- 
ployed to  survey  and  plat  the  lands  in  said  town,  and  was 
commanded  to  adjust  said  plat  so  as  to  conform  to  the  con- 
ditions of  the  improvements  and  the  use  and  occupation  of 
such  lands  by  the  settler,  and  the  mayor  was  required  to  make 
and  deliver  to  the  bona  fide  occupants  of  such  lands  good 
and  sufficient  deeds  of  conveyance  in  fee  simple  according 
to  their  respective  interests^  under  the  provisions  of  said  law. 
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It  appears  from  the  evidence  in  the  case  that  said  True 
made  a  plat  of  said  town  including  block  24,  in  which  block 
are  the  lots  involved  in  this  case,  so  as  to  make  the  lots  about 
forty-six  feet  long,  north  and  south,  when,  as  a  matter  of 
fact,  most,  if  not  all,  of  the  lots  in  that  block  were  fifty  feet 
long,  north  and  south,  as  indicated  by  the  buildings  and 
other  improvements  thereon.  The  question  is  fairly  pre- 
sented as  to  whether  said  True  had  any  authority  whatever 
to  make  said  plat  so  as  to  interfere  with  and  cut  off  a  part 
of  the  buildings  and  improvements  of  the  occupants  of  such 
lots.  In  other  words  whether  under  the  law  a  surveyor,  who 
is  employed  to  plat  such  a  townsite  after  its  entry  by  the 
proper  officer,  can  widen  a  street,  and  in  doing  so  cut  off 
^  a  portion  of  the  buildings  and  improvements  of  the  lot  own- 
ers bordering  on  such  street. 

It  must  be  kept  in  mind  that  Lewiston  existed  prior  to 
the  True  survey.  The  settlers  did  not  acquire  their  right 
under  the  plat  nor  by  virtue  of  it.  The  survey  and  plat  was 
made  for  them ;  they  were  not  made  for  the  survey  and  plat- 
In  Parcher  v.  Ashby,  5  Mont.  68,  1  Pae.  204,  a  Montana 
case,  the  court  had  under  consideration  a  controversy  over 
a  strip  of  land  sixteen  feet  wide  on  Rodney  street  in  the 
town  of  Helena.  That  townsite  was  entered  by  the  probate 
judge,  and  the  court  there  held  that  the  survey  must  con- 
form as  near  as  may  be  to  the  existing  rights  and  interests  of 
the  occupants,  and  that  no  valid  and  subsisting  easements 
could  be  destroyed  by  the  survey  and  the  acceptance  of  the 
plat  by  the  county  commissioners.  The  court  in  referring 
to  the  requirements  prescribed  by  the  legislature  of  Mon- 
tana, said: 

"These  regulations  could  not  enlarge  or  diminish  the  rights 
or  interests  of  occupants  of  the  lots.  And  so  our  legislature 
provided  that  the  survey  and  plat  of  the  townsite  should 
conform,  as  near  as  might  be,  to  the  existing  rights,  inter- 
ests, and  claims  of  the  occupants  thereof.  The  lots  were  to 
be  surveyed  and  the  streets  and  alleys  as  they  existed  prior 
to  entry  were  to  be  respected  and  recognized.  For  in  no 
other  manner  could  the  occupants  obtain  title  to  their  lots 
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according  to  their  several  rights  and  interests.  The  plat  and 
survey  of  the  probate  judge  must  conform  to  the  old  sur- 
vey by  which  the  occupants  had  held  and  occupied  their 
lots  prior  to  the  entry  of  the  townsite ;  otherwise  his  plat  and 

survey  is  so  far  void The  rights  of  occupants  accrued 

before  the  entry  of  the  townsite  by  the  probate  judge,  and 
the  mere  fact  that  his  plat  and  survey  failed  to  designate 
a  street  or  alley  as  it  existed  before  his  entry  and  survey 
does  not  thereby  destroy  such  street  or  alley  and  change 
the  ground  occupied  by  the  same  into  a  lot  that  can  be  sold. 
And  so,  for  the  same  reason,  if  this  plat  and  survey  had  des- 
ignated ground  theretofore  occupied  as  a  lot,  as  an  alley  or 
street,  said  designation  would  not  in  any  manner  affect  the 
right  of  the  occupant  to  his  lot." 

It  is  there  held  that  the  plat  and  survey  could  not  in  any 
manner  affect  the  right  of  the  occupant  to  his  lot.  The  rights 
of  the  occupant  had  attached  prior  to  True's  survey,  and 
the  entry  of  the  townsite  was  made  in  trust  for  the  occu- 
pants who  were  in  possession  of  particular  tracts  of  land 
as  well  as  for  the  community  in  general.  The  surveyor  could 
not  devest  them  of  their  rights.  The  survey  was  for  their 
benefit  and  should  have  confirmed  those  rights. 

In  Ashby  v.  EaU,  119  U.  S.  526,  30  L.  ed.  469,  7  Sup.  Ct 
Bep.  308,  the  supreme  court  of  the  United  States  held  that 
the  interests  which  the  occupants  possessed  previous  to  the 
entry,  either  in  the  land  occupied  by  them  or  in  rights  of 
way  over  adjoining  streets  and  alleys,  were  secured  by  it.  The 
court  said:  ''The  power  vested  in  the  legislature  of  the  ter- 
ritory ....  was  confined  to  regulations  for  the  disposal  of 
the  lots  and  proceeds  of  the  sales.  These  regulations  might 
extend  to  provisions  for  the  ascertainment  of  the  nature  and 
extent  of  the  occupancy  of  different  claimants  of  lots,  and 
the  execution  and  delivery  to  those  found  to  be  occupants 
in  good  faith  of  some  official  recognition  of  title  in  the  na- 
ture of  a  conveyance.  But  they  could  not  authorize  any 
diminution  of  the  rights  of  the  occupants  when  the  extent 
of  their  occupancy  was  established."  Upon  this  point,  see, 
also,  Bingham  v.  WaUa  Walla,  3  Wash.  Ter.  68,  13  Pac.  408. 
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In  Goldberg  v.  Kidd,  5  S.  Dak.  169,  58  N.  W.  574,  in  com- 
menting upon  the  word ' '  disposal ' '  as  used  in  section  2387,  Re- 
vised Statutes  of  the  United  States,  the  court  said:  ''As  to  the 
lots  actually  occupied  when  the  entry  was  made,  we  think  the 
word  'disposal'  must  be  construed  to  mean  'distribution,' 
which  words  are  often  used  synonymously,  for,  as  to  such 
lots,  they  were  already  disposed  of,  that  is,  they  bec^ime  at 
once  the  property  equitably  of  the  occupants." 

In  Siringfellow  v.  Cain,  99  U.  S.  610,  25  L.  ed.  421,  the 
court  said:  "The  occupant  of  a  lot  at  the  time  the  entry 
of  a  townsite  is  made  is  its  real  owner." 

In  the  case  of  City  of  Pueblo  v.  Budd,  19  Colo.  579,  36 
Pac.  599,  it  is  said:  "The  entry  of  the  townsite,  therefore, 
being  'in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof,  according  to  their  respective  interests,'  each 
of  such  occupants  at  the  time  of  the  entry  became,  to  the 
extent  of  their  respective  holdings,  beneficiaries  of  the  trust, 
and  were  vested  with  equitable  ownership  of  the  lot  or  parcel 
of  land  to  the  extent  of  their  occupancy." 

E.  B.  True  had  no  authority  to  attempt  to  take  private 
property  for  street  purposes,  nor  did  the  fact  that  he  ran  his 
survey  where  he  did  deprive  any  of  the  owners  of  their  prop- 
erty rights  which  were  then  vested.  {City  of  Helena  v. 
Albertose,  8  Mont.  499,  20  Pac.  817;  Tredway  v.  Wilder,  8 
Neb.  91 ;  Bingham  v.  Walla  WaUa,  3  Wash.  Ter.  68,  13  Pac. 
408;  Parcher  v,  Ashby,  5  Mont.  68,  1  Pac.  204;  Hall  v.  Ash- 
by,  2  Mont.  489 ;  Alemany  v.  City  of  Petaluma,  38  Cal.  553 ; 
Town  of  Aspen  v.  Bucker,  10  Colo.  184,  15  Pac.  791 ;  Den- 
ver V.  Kent,  1  Colo.  336.) 

It  would  appear  from  the  provisions  of  said  section  2387 
of  the  Revised  Statutes  of  the  United  States,  that  such  land 
is  permitted  to  be  entered  by  the  proper  authority  for  the 
use  and  benefit  of  the  occupants  thereof  according  to  their 
respective  interests.  As  above  stated,  such  trusts  exist  for 
the  benefit  of  the  inhabitants,  first  as  individuals,  and  after 
that,  collectively  as  a  community.  And  the  title  to  occupied 
lots  becomes  vested  in  the  trustee  for  the  benefit  of  the  oc- 
cupants severally  at  the  time  such  entry  is  made.    If  the 
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surveyor  who  is  employed  to  plat  the  town  has  the  authority 
to  cut  off  four  feet  from  the  lots  on  a  certain  block,  he  cer- 
tainly has  the  authority  to  cut  off  more,  and  where  is  the 
line  to  be  drawn?  Can  the  surveyor  make  a  paper  street 
in  such  a  town  and  deprive  the  actual  occupants  of  vested 
rights?  We  think  not.  The  occupants  possessed  certain 
rights  in  and  to  the  lots  occupied  by  them  before  the  entry, 
and  the  only  authority  the  surveyor  had  was  to  plat  the  town 
in  conformity  to  the  use  and  occupancy  of  the  lots  and  blocks. 
The  plat  must  be  made  for  the  benefit  and  use  of  the  occu- 
pants. The  surveyor's  power  was  limited;  he  had  no  au- 
thority to  establish  streets  through  and  over  buildings  nor 
to  cut  off  any  portions  or  parts  of  buildings  for  that  purpose. 
If  that  were  not  true,  it  would  have  been  better  for  the  oc- 
cupants not  to  have  had  the  entry  made,  for  they  had  the 
right  to  occupy  their  lots  as  they  were  then  occupying  them. 
If  the  entry  was  not  made  in  their  interests,  their  rights 
were  not  as  well  established  after  the  entry  as  before.  The 
object  and  purpose  of  the  statutes  was  to  benefit  the  occu- 
pants and  not  to  destroy  their  rights.  In  this  case  the  oc- 
cupants had  property  rights  in  the  premises  occupied  by. them, 
and  the  surveyor  had  no  authority  to  take  private  properly 
for  street  purposes  or  to  establish  any  portion  of  a  street 
on  private  property.  The  occupant's  right  and  ownership 
did  not  come  by  virtue  of  the  plat  and  survey;  it  came  by 
reason  of  his  possession  and  occupancy  and  the  improve- 
ments that  he  had  pltu^ed  upon  his  lot. 

As  before  stated,  the  trust  of  the  mayor  was  dual  in  its 
nature.  The  occupants  of  the  lots,  each  as  individuals,  were 
entitled  to  deeds  to  their  lots  as  occupied  by  them.  The 
community  of  the  city  as  a  whole  was  entitled  to  the  un- 
occupied lots  and  the  public  in  general  were  entitled  to  the 
streets.  The  individual  had  no  right  under  the  law  to  en- 
croach upon  the  streets,  and  the  city  had  no  right  to  appro- 
priate a  portion  of  the  lots  of  the  occupants  for  a  street. 
The  mayor  and  the  surveyor  had  no  authority  to  (Change  the 
beneficiaries  under  this  trust. 

There  is  no  dispute  in  the  evidence  but  that  the  defendants 
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and  their  predecessors  in  interest  claimed  and  occupied  the 
lots  in  question  to  their  full  length.  Buildings  and  other 
unprovements  had  entirely  covered  the  said  lots.  The  owners 
occupied  and  possessed  said  lots  fifty  feet  in  length.  It  is 
not  claimed  or  shown  that  any  part  of  said  lots  were  ever 
used  as  a  street,  or  any  part  thereof,  nor  that  the  city  ever 
claimed  any  part  thereof  as  a  portion  of  the  street,  and  the 
city  surveyor  cannot  make  any  portion  of  said  lots  a  street 
by  simply  making  a  plat  and  indicating  on  such  plat  that 
said  lots  were  only  forty-five  or  forty-six  feet  in  length. 
The  mayor-trustee  had  no  judicial  power  in  this  matter — 
neither  had  the  surveyor.  The  surveyor  and  mayor  cannot 
dedicate  to  the  public  as  a  street  parts  of  lots  occupied  and 
possessed  by  individuals. 

The  appellant  rests  his  case  here  on  the  making  and  ap- 
proval of  said  plat.  If  private  rights  can  be  taken  in  that 
way,  it  is  a  novel  proceeding  and  a  proposition  unknown  to 
our  law.  The  record  clearly  shows  that  the  mayor  recognized 
the  incorrectness  of  the  plat,  as  he  executed  deeds  showing 
that  fact  long  prior  to  the  time  that  said  plat  was  filed. 
While  the  plat  was  made  and  approved  in  1875,  it  was  not 
recorded  until  1879.  The  city  of  Lewiston  is  not  here  com- 
plaining of  the  erection  of  buildings  on  the  lots  referred  to 
in  her  streets.  The  record  clearly  shows  that  the  city  has 
for  forty-five  years  known  that  the  occupants  of  the  lots  on 
said  block  24  were  claiming  that  such  lots  were  fifty  feet  in 
length,  and  that  they  had  buildings  and  other  improvements 
covering  said  lots. 

It  is  contended  by  counsel  for  appellant  that  none  of  the 
respondents  can  question  the  boundaries  of  D  street  with- 
out establishing  a  legal  or  equitable  title  owned  by  him  at  the 
time  of  the  encroachment  with  the  buildings  upon  the  bounda- 
ries of  such  street,  and  that  no  equitable  title  vests  in  an 
occupant,  other  than  at  the  time  of  the  day  of  filing  the 
application  in  the  land  oflSce  of  the  United  States. 

We  think  it  sufficiently  appears  from  the  evidence  that 
the  lots  in  question  were  occupied,  claimed  and  possessed 
ever  since  Ions:  before  the  application  was  made  to  enter  said 
Idaho,  Vol.  13—28 


Digitized  by  LjOOQIC 


434  BcuLLT  V.  Squieb.        [13  Idaho, 

Opinion  of  the  Oonrt,  on  Behearing. 

land,  either  by  the  present  owners  or  their  predecessors  in 
interest,  and  as  heretofore  stated,  it  also  appears  that  they 
claimed  their  said  lots  to  be  fifty  feet  in  len^,  and  that 
they  or  their  predecessors  have  had  improvements  of  some 
kind  covering  said  entire  fifty  feet.  That  being  true,  the 
counsel's  contention  is  fully  met  by  the  proof  in  the  case. 

Taking  the  whole  record,  it  sufficiently  appears  that  that 
portion  of  D  street  in  controversy  has  never  been  possessed 
and  occupied  and  used  as  a  street,  although  the  other  parts 
of  the  street  have  been  used  since  1861,  about  forty-six 
years.  We  have  no  doubt  but  what  appellant,  regardless  of 
the  suggestions  of  the  city  engineer,  has  the  right  to  ex- 
tend his  building  out  even  with  the  other  buildings  placed 
along  said  street,  and  that  the  city  has  no  right  to  the  use 
of  said  four  feet,  or  thereabouts,  for  a  part  of  D  street. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
costs  in  favor  of  the  respondents. 

AilshiCi  G.  J.y  concurs. 


ON    PETITION    FOB    BEHEAUNa 
(June  18,  1907.) 

PER  CURIAM.— A  petition  for  rehearing  has  been  filed 
in  this  case.  We  will  say  at  the  outset  that  no  discourte^ 
to  counsel  for  appellant  was  intended  in  any  of  the  state- 
ments contained  in  the  opinion  in  this  case.  We  have  the 
utmost  confidence  in  counsel's  honor  and  ability. 

Counsel  states  that  in  the  commencement  of  this  action  and 
in  its  prosecution  he  largely  relied  on  the  case  of  Boise  City 
V.  Flanagan,  6  Idaho,  149,  53  Pac.  453.  The  facts  of  that 
case  and  the  case  at  bar  are  not  similar  or  parallel.  In  that 
case  one  James  Stout  claimed  the  tract  in  controversy.  A 
part  of  it  he  had  inclosed  and  improved  and  the  remaining 
part  was  not  inclosed.  Both  the  inclosed  and  the  unin- 
closed  lots  he  claimed  as  one  tract.  On  the  second  day  of 
May,  1870,  the  United  States  conveyed  by  patent  the  land 
included  in  said  Boise  City  townsite  to  Henry  Elliot  Ftkk- 
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ett,  then  mayor  of  said  city,  in  trust  for  the  several  use  and 
benefit  of  the  occupants  of  said  townsite.  The  mayor  had 
the  same  platted  into  blocks,  streets  and  alleys,  and  the  part 
of  the  tract  so  claimed  by  Stout,  which  had  not  been  in- 
closed by  him  or  improved  in  any  way  or  manner,  lay  in  the 
street.  Upon  proper  application  by  Stout  to  the  mayor  for 
a  deed  to  the  part  so  platted,  a  deed  was  issued  to  him  by  the 
mayor  for  said  fractional  block,  as  it  was  called.  Stout 
thereafter,  in  May,  1871,  sold  and  conveyed  said  fractional 
block  to  one  James  Dunn,  in  which  conveyance  he  also  de- 
scribed the  land  in  controversy  and  platted  as  a  street.  The 
land  flo  platted  as  a  street  had  not  been  inclosed  up  to  that 
date.  May,  1871,  and  was  not  inclosed  by  said  Dunn  until 
June,  1878,  and  from  the  time  that  Dunn  inclosed  it  on 
down  to  the  commencement  of  the  action  the  city  repeat- 
edly asserted  its  control  and  right  to  control  over  said  tract 
as  a  part  of  the  streets  of  said  city,  and  repeatedly  notified 
Dunn  to  remove  all  fences  and  improvements^  which  he  prom- 
ised to  do. 

In  the  case  at  bar,  the  defendants  and  their  grantors  had 
been  in  the  exclusive,  actual  possession  of  all  of  said  lots, 
and  had  them  covered  with  buildings  and  the  parts  not  cov- 
ered with  buildings  were  inclosed  by  fences.  They  were  in 
po9se$sio  pedis  of  every  square  foot  of  said  lots.  That  be- 
ing true,  the  city  authoritiea  had  notice  of  their  claims,  and 
the  surveyor  had  notice  that  they  were  in  actual  occupa- 
tion and  possession  of  said  lots  fifty  feet  in  length  and  had 
improvements  thereon. 

In  the  Flanagan  case,  when  the  surveyor  came  to  plat 
Boise  City,  he  found  no  improvements  whatever  on  the  tract 
in  controversy,  and  platted  the  portion  claimed  by  Dunn  as 
a  part  of  the  streets  of  said  city.  Said  tract  laid  open  as 
a  part  of  said  street  until  1878 — for  more  than  six  years  af- 
ter Dunn  had  purchased  the  fractional  block  of  Stout,  be- 
fore he  fenced  it,  and  when  he  was  notified  by  the  city  au- 
thorities to  remove  his  fence  from  said  premises,  he  prom- 
ised to  remove  it.  That  case  is  very  diflferent  from  the  one 
at  bar,  for,  regardless  of  the  E.  B.  True  survey,  and  regardless 
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of  the  city  authorities,  which  authorities  never  at  any  time 
claimed  any  portion  of  the  lots  of  defendants  in  this  case,  nor 
notified  them  to  remove  their  improvements  from  any  part  of 
the  lots,  the  defendants  and  their  grantors  had  steadfastly 
claimed  the  same,  and  the  most  of  them  had  received  deeds 
from  the  mayor  for  said  lots  fifty  feet  in  length.  Their  actions 
and  conduct  could  not  be  taken  as  an  estoppel  against  them; 
while  the  actions  and  conduct  of  Stout  and  Dunn  in  the  Flan- 
agan case  clearly  show  that  if  they  had  any  rights  to  the  land 
in  controversy  in  that  case,  they  were  such  as  to  estop  them 
from  claiming  them  against  the  city. 

In  the  case  at  bar  we  find  no  laches,  waiver  of  rights  or 
ratifications  of  survey  such  as  would  estop  the  defendants 
from  claiming  said  lots  fifty  feet  in  length.  So  far  as  the 
record  shows,  the  city  never  has  questioned  the  right  of 
the  defendants,  in  this  action,  in  and  to  said  lots  for  their 
full  length,  fifty  feet. 

Counsel  also  cites  City  of  Walla  Walla  v.  Moore,  2  Pac. 
187,  as  a  case  supporting  his  contention.  The  court  held 
therein  that  a  party  may  by  his  acts  so  recognize  boundaries 
as  marked  out  in  a  recorded  plat  of  a  city  as  to  estop  him 
from  denying  the  correctness  of  such  boupdaries.  The  court 
in  that  opinion  says :  "The  only  title  claimed  by  the  defendants 
was  derived  from  D.  S.  Baker,  and  if  the  said  D.  S.  Baker  was 
not  in  a  situation  to  assert  his  tij;le  to  the  land  as  against  the 
public  at  the  time  he  conveyed  the  land,  it  will  follow,  under 
the  circumstances  of  this  case,  that  defendants  will  occupy  the 
same  situation." 

It  would  seem  from  that  statement  in  the  opinion,  that  the 
grantor  of  the  defendants  in  that  case,  at  the  time  he  sold 
said  lots  to  them,  was  not  in  a  position  to  assert  his  title  to 
said  land  as  against  the  city  authorities.  But  not  so  in  the 
case  at  bar.  The  grantors  of  the  defendants  in  the  case  at  bar 
were  in  a  position  or  situation  to  assert  their  title  to  said  lots 
as  against  the  city  of  Lewiston,  for  the  reason  that  they  had 
buildings  or  inclosures  covering  said  entire  lots  and  were 
claiming  them  at  the  time  the  entry  waa  made  by  the  mayor. 
There  are  other  facts  stated  in  the  opinion  in  that  case  which 
show  that  the  defendants  recognized  the  boundaries  of  said 
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streets  and  lots,  and  the  court  held  as  follows:  ''These  acts 
and  some  others  of  a  similar  nature  appearing  in  the  record, 
in  our  opinion  estop  him  as  above  stated."  That  is  not  a 
case  in  point. 

Counsel  also  cites  LaughUn  v.  City  of  Denver,  24  Colo.  255, 
50  Pac.  917.  In  that  case  it  appears  from  the  averments  of 
the  complaint  that  Laughlin  entered  upon  the  land  in  dispute, 
July  13, 1865,  under  a  deed  from  Andrew  and  Eliza-beth  Safren- 
dorf,  and  had  held  exclusive,  continued  and  uninterrupted 
possession  of  said  land  until  February,  1893,  when  the  defend- 
ant city,  without  leave  and  over  the  protest  of  plaintiff,  forci- 
bly entered  upon  said  land,  and  removed  certain  houses  and 
fences  and  cut  down  and  removed  certain  trees,  ousted  and 
ejected  the  plaintiff  therefrom,  and  converted  and  used  said 
land  for  a  street.  It  appears  that  on  May  29,  1865,  the  city 
surveyor  filed  with  the  clerk  of  said  city  of  Denver  a  map 
of  the  then  city  of  Denver,  which  was  approved  by  the  city 
council  on  June  22,  1865,  and  filed  for  record  with  the  clerk 
and  recorder  of  the  county  in  which  said  city  is  located  on 
June  29,  1865.  There  is  shown  on  said  map  outlot  or  block 
No.  257  in  what  is  known  as  the  "Western  Division"  of  the 
city  of  Denver  and  to  the  west  of  said  outlot  is  marked  ''Jeffer- 
son Street."  The  land  in  dispute  in  that  case  was  a  part 
of  Jefferson  street  and  so  marked.  On  August  29,  1865,  the 
probate  judge  in  pursuance  of  the  territorial  statute,  con- 
veyed by  deed  to  the  defendant  city  the  streets,  lanes,  avenues 
and  alleys  of  the  city  of  Denver  lying  within  the  tract  of  land 
included  in  said  surveyor's  plat,  including  Jefferson  street, 
which  deed  was  recorded  on  June  8,  1867.  On  July  13,  1865, 
Laughlin  bought  from  Sagendorf  and  wife,  the  occupants 
thereof,  a  tract  of  land  inclosed  by  a  certain  fence,  which  in- 
cluded the  land  described  in  the  complaint  upon  which  there 
stood  at  the  time  a  loghouse,  and  also  the  land  described  in 
said  surveyor's  map  as  outlot  or  block  No.  257,  and  received 
from  them  a  quitclaim  deed,  which  Laughlin  supposed  de- 
scribed the  whole  tract,  but  which,  in  fact,  conveyed  only  that 
portion  designated  as  outlot  No.  257.  Laughlin  entered  into 
possession  of  the  land  so  purchased  and  occupied  and  lived 
in  the  loghouse  situated  thereon,  and  in  1866  planted  trees 
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and  built  a  stable,  corral,  bam  and  outhouses,  and  in  1871 
built  a  frame  house  on  the  land  in  dispute,  plowed  and  used 
the  balance  of  the  land  for  gardening  and  grazing  purposes; 
occupied  and  used,  cultivated  and  possessed  said  land  unin- 
terruptedly from  July  13,  1865,  to  February  10,  1893,  when 
the  city,  under  claim  of  title  as  aforesaid,  entered  upon  said 
land  and  cut  down  and  removed  the  trees,  houses  and  other 
improvements  therefrom,  and  took  x)ossession  of  the  land  in 
controversy  as  a  portion  of  Jefferson  street,  which,  uo  to  the 
latter  date,  had  not  been  opened  or  used  by  the  defendant. 

At  the  outset  the  court  says  in  that  case  that  on  the  fore- 
going statement  of  facts  the  question  determinative  of  the 
right  of  the  parties  is  whether  the  execution  of  the  deed  of 
August  29,  1865,  by  the  probate  judge  was  a  valid  exercise  of 
his  authority  as  trustee,  and  vested  in  the  city  the  legal  title 
and  the  right  to  the  possession  of  the  land  in  controversy, 
and  if  so,  whether  such  title  and  right  has  been  lost  by  non- 
user.  In  that  case  the  plaintiff  contended  that  the  deed  was 
unauthorized  so  far  as  the  land  in  dispute  was  concerned,  be- 
cause no  street  was  laid  out  over  the  same  at  the  time  of  its 
execution,  and  the  court  says:  *'ThiB  objection  would  merit 
very  serious  consideration  if  the  plaintiff  was  in  a  position 
to  urge  it,  since  the  streets  which  the  people  or  legal  authori- 
ties have  a  right  to  have  conveyed  are  such  only  as  are  actually 
used  or  laid  out  at  the  time  of  the  entry  of  the  townsite." 

And  further  says :  *' A  trustee  is  not  authorized  to  designate 
any  of  the  site  in  the  possession  of  an  actual  occupant  as  a 
part  of  a  street." 

This  last  statement  is  what  we  hold  in  this  case;  that  the 
trustee-mayor  had  no  authority  to  designate  any  part  of  the 
townsite  that  was  in  the  possession  of  an  actual  occupant  as 
a  part  of  a  street.  The  court  then  proceeds  and  says:  "But 
in  view  of  the  relation  that  the  plaintiff  holds  to  the  property, 
in  our  opinion  he  is  precluded  from  assailing  the  validity  of 
this  deed  upon  this  ground.  He  was  not  an  occupant  of  the 
land  at  the  time  the  townsite  was  entered  and  the  title  thereto 
vested  in  the  trustee,  nor  has  he  ever  succeeded  to  the  right  of 
the  then  occupants." 

While,  in  the  case  at  bar,  we  hold  from  the  evidence  that  tha 
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respondents  did  derive  th^ir  rights  from  the  fact  of  be- 
ing on  the  land  at  the  time  it  was  entered  by  the  mayor,  or 
derived  their  rights  from  their  predecessors  who  were  on  the 
lots  at  the  time.  However,  if  in  fact  the  role  laid  down  in 
that  case  is  contrary  to  the  rule  that  we  have  laid  down  in 
this  case,  we  are  not  inclined  to  follow  it.  In  that  case  the 
court  held  that  Laughlin  had  no  right  by  adverse  possession, 
as  the  deed  under  which  he  claimed  did  not  purport  to  con- 
vey the  land  in  controversy  and  therefore  did  not  constitute 
color  of  title.  In  the  case  at  bar,  the  respondents  and  their 
predecessors  in  interest  have  been  in  the  actual  physical  pos- 
session of  the  said  lots  their  entire  length,  fifty  feet,  for 
thirty-five  or  forty  years,  and  the  city  has  not  at  any  time 
molested,  interfered  with  or  disputed  their  right  and  owner- 
ship therein. 

Laches  cannot  be  imputed  to  the  respondents  because  th^ 
have  not  brought  an  action  against  the  city  to  determine  their 
rights,  as  th^  were  in  possession  and  in  absolute  control  of 
said  lots.  The  respondents  and  their  predecessors  in  interest 
having  been  in  possession  of  the  lots  involved  in  this  case, 
with  improvements  covering  the  entire  lots,  claiming  them 
as  their  own  and  exercising  acts  of  ownership  over  them,  the 
principle  of  estoppel  cannot  be  invoked  against  them  because 
they  have  not  been  more  aggressive  and  brought  suits  against 
the  city  for  the  purpose  of  establishing  their  rights  thereto. 

A  rehearing  is  denied. 


(May  20,  1907.) 

STATE,  Eesponderit,  v.  J.  L.  BARNARD,  Appellant 

[90  Pac.  1.] 

Afpcax*  fbom  Justigb's  CkyuBT— Notice  or  AppxAir— Notice  or  Inten- 
tion TO  Appeal — ^Appealable  Obdeb  or  Jxtdgment. 

1.  Where  a  defendant  appeals  from  a  judgment  of  conviction  of 
a  justice's  court  under  section  8321,  Revised  Statutes,  and  files  and 
serves  a  notice  of  appeal  which  gives  the  title  of  the  court  and 
cause  and  the  date  on  which  the  judgment  was  entered,  and  states 
that  the  judgment  was  in  favor  of  the  state  and  against  the  de- 
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fendanty  and  that  he  appeals  from  the  judgment  and  the  whole 
thereof,  such  notice  of  appeal  sufficiently  states  the  "character 
of  the  judgment ' '  as  required  bj  the  statute. 

2.  A  failure  to  give  notice  of  intention  to  appeal  as  required  by 
section  8321,  Revised  Statutes,  is  not  of  itself  a  sufficient  ground 
for  a  dismissal  of  the«appeal. 

3.  Where  the  prosecuting  attorney  moves  to  dismiss  an  appeal 
from  a  justice's  court  in  a  criminal  case,  and  the  only  order  or 
judgment  that  has  been  made  in  the  case  is  a  minute  entry  stating 
that  "the  motjlon  filed  herein  by  the  county  attorney  to  dismiss  the 
action  sustained  and  granted,"  such  entry  does  not  amount  to  an 
order  or  judgment  from  which  an  appeal  will  lie,  and  an  appeal 
taken  therefrom  will  be  dismissed. 

(Syllabus  of  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  the  County  of  Cassia.  Hon.  Lyttleton  Price, 
Judge.    AppecU  dismissed. 

Sweeley  &  Sweeley,  for  Appellant. 

It  is  not  required  that  the  record  sent  up  shall  contain  any 
reference  to  the  notice  of  intention  to  appeal.  The  **  Notice  of 
Appeal"  required  to  be  transmitted  is  the  written  notice  men- 
tioned in  section  8321.  Appellant  founds  his  right  to  a  hear- 
ing upon  section  9,  article  5  of  the  constitution,  defining  the 
jurisdiction  of  the  supreme  court.  He  does  not  concede  that 
section  8042  of  the  Revised  Statutes  does  not  give  him  the 
right  of  appeal.  On  the  contrary,  he  insists  that  a  broad  and 
fair  construction  of  that  statute  brings  his  case  within  its 
scope. 

The  order  of  the  district  court  dismissing  the  appeal 
amounted,  in  effect,  to  a  final  judgment  of  conviction.  ** A 
final  judgment  is  one  which  leaves  nothing  to  be  judicially  de- 
termined between  the  parties  in  the  trial  court."  (2  Ency. 
of  PI.  &  Pr.  53,  55,  72,  73.) 

''In  criminal  cases  the  rule  requiring  that  the  judgment  to 
be  reviewed  must  be  final  is  applicable,  unless  a  statute  pro- 
vides otherwise,  and  any  judgment  on  which  a  person  is  liable 
to  be  and  is  in  fact  imprisoned  is  such  a  final  decision."  (7 
Ency.  of  PL  &  Pr.  §40,  841;  Manke  v.  People,  74  N.  Y.  415.) 


Digitized  by  VjOOQIC 


Ma7,  1907.]  State  v.  Barnard.  441 

Opinion  of  the  Court — ^Ailshie,  G.  J. 

''When  a  certain  jurisdiction  has  been  conferred  on  this  or 
any  court,  it  is  the  duty  of  the  court  to  exercise  it;  a  duty  of 
which  it  is  not  relieved  by  the  failure  of  the  legislature  to 
provide  a  mode  for  its  exercise."  (People  v.  Jordan,  65  Cal. 
644,  4  Pac.  683.) 

J.  J.  Guheen,  Attemey  General,  Edwin  Snow  and  J.  H. 
Peterson,  for  Eespondent. 

The  notice  of  appeal  must  be  in  writing,  must  be  filed  with 
the  justice,  and  served  on  the  prosecuting  attorney  within  ten 
days  after  the  entering  of  the  judgment,  and  must  set  forth 
the  character  of  the  judgment  appealed  from.  If  any  of  these 
mandatory  requirements  are  neglected,  the  district  court  is 
without  jurisdiction.  (Spelling  on  New  Trial  and  Appellate 
Practice,  sec.  539 ,  Mansfield  v,  O'Keefe,  133  Cal.  362,  65  Pac. 
825 ;  Taylor  v.  Lapham,  41  Or.  479.  69  Pac.  439 :  State  v.  But^ 
ler,  19  Wash.  110,  52  Pac.  521;  Stierlen  v.  Stierlen,  8  N.  Dak. 
297,  78  N.  W.  990.) 

And  if  the  record  fails  to  a£Srmatively  show  that  each  and 
all  of  these  requirements  were  complied  with,  the  appeal  was 
properly  dismissed.  {People  v.  Lynch,  1  Idaho,  358;  Cald- 
well v.  Ruddy,  1  Idaho,  760 ;  Anderson  v.  Knott,  1  Idaho,  626 ; 
Toole  v.  French,  3  Idaho,  1,  25  Pac.  1091.  See,  also,  long  list 
of  authorities,  3  Century  Digest,  sec.  2317.) 

As  the  mode  of  taking  appeals  required  by  statute  is  man- 
datory, and  must  be  strictly  complied  with,  the  notice  of  ap- 
peal must  be  framed,  issued  and  served  as  the  statute  requires, 
or  no  legal  appeal  is  perfected.  No  other  method  of  notice  is 
a  legal  substitute.  Actual  knowledge  of  the  appellee  that  the 
appeal  has  been  taken  will  not  dispense  with  the  statutory 
requirements.  (2  Ency.  of  PI.  &  Pr.  213;  Oenella  v,  Rehjea, 
32  Cal.  159;  Oates  v.  Walker,  35  Cal.  289;  Hamilton  v.  But- 
ler, 33  Or.  370,  54  Pac.  200.) 

AILSHIB,  C.  J. — ^The  defendant  was  convicted  of  a  mis- 
demeanor in  a  justice's  court  of  Cassia  county,  and  there- 
after and  within  the  time  prescribed  by  statute  (Rev.  Stats., 
sec.  8321),  filed  and  served  his  notice  of  appeal,  which,  after 
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giving  the  title  of  the  court  and  cause,  is  as  follows:  "Yon 
will  please  take  notice  that  the  defendant  in  the  above-entitled 
action  .hereby  appeals  to  the  district  court  of  the  fourth 
judicial  district  in  and  for  the  county  of  Cassia,  from  the 
judgment  therein  made  and  entered  in  the  said  justice  court 
on  the  18th  day  of  January,  1906,  in  favor  of  the  said  plain- 
tiff and  against  the  defendant  and  from  the  whole  thereof. 
This  appear  is  taken  on  the  question  of  both  law  and  fact." 
He  thereupon  gave  bond  in  the  sum  of  $500  as.  provided  by 
section  8324,  Revised  Statutes,  whereupon  he  was  released 
from  custody  and  secured  a  stay  of  further  proceedings. 
When  the  case  was  called  in  the  district  court  it  was  set  for 
trial,  and  prior  to  the  case  being  called  for  trial  the  county 
attorney  moved  to  dismiss  the  appeal  upon  the  grounds: 
"1.  That  the  defendant  did  not  give  notice  of  his  intention  to 
appeal  either  at  the  time  of  the  trial  or  at  the  time  of  the  rai- 
dition  of  the  judgment;  2.  That  the  notice  of  appeal  does 
not  set  forth  the  character  of  the  judgment  appealed  from." 
It  appears  that  the  justice  of  the  peace  had  sent  up  a  copy  of 
his  docket  and  minute  entries  and  all  the  papers  in  the  case, 
and  that  it  did  not  appear  from  any  of  the  entries  that  the 
defendant  had  ever  given  notice  of  his  intention  to  appeal  as 
provided  for  in  section  8321,  Revised  Statutes.  The  defend- 
ant offered  to  show  that,  as  a  matter  of  fact,  he  did  give  such 
notice,  although  the  minutes  did  not  show  it.  The  court  re- 
fused to  allow  him  to  make  such  showing.  He  then  moved  to 
strike  from  the  record  and  files  all  papers  and  files  not  re- 
quired by  section  8323,  Revised  Statutes,  and  that  motion  was 
granted.  The  court,  at  the  same  time,  sustained  the  motion 
made  by  the  county  attorn^  to  dismiss  the  appeal.  The  only 
order  or  judgment  that  appears  to  have  ever  been  made  in  the 
district  court,  and  the  only  judgment  from  which  this  ap- 
peal is  taken,  is  found  in  the  court  minutes,  and  is  as  follows : 
"Certified  copy  of  the  justice's  docket  of  Twin  Falls  precinct 
present  in  court  ordered  stricken  from  the  files  in  this  case 
by  the  court,  and  the  motion  filed  herein  by  the  county  at- 
torney to  dismiss  the  action  sustained  and  granted.  Excep- 
tions to  the  ruling  of  the  court  were  taken  by  defendant's 
counsel,  M.  J.  Sweeley."    The  defendant  has  appealed  from 
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this  order  or  judgment,  as  it  is  called,  to  this  court.  The  at- 
torney general  has  moved  to  dismiss  the  appeal  for  the  rea- 
son that  the  record  fails  to  show  that  any  appealable  order 
was  ever  made  or  entered. in  the  lower  court.  This  motion  is 
well  taken,  and  the  appeal  must  be  dismissed.  The  case  does 
not  appear  to  have  been  finally  disposed  of  by  any  proper 
judgment  or  order  of  the  district  court  and  is  clearly  still 
pending  in  that  court.  There  does  not  seem  to  have  been  any 
judgment  entered  from  which  the  defendant  could  appeal. 
He  has  not  been  sentenced  by  the  district  court;  no  judgment 
has  been  entered  against  him ;  no  final  disposition  of  his  case 
has  been  made,  and  he  is  still  apparently  at  large. 

In  the  condition  of  the  case,  however,  we  think  it  proper 
to  observe  that  the  attempt  to  dismiss  the  appeal  was  clearly 
improper  and  abortive.  The  defendant  had  taken  his  appeal 
in  substantial  conformity  with  the  provisions  of  the  statute, 
and  he  was  entitled  to  have  the  case  either  tried  or  dismissed. 
It  may  be  that  a  dismissal  of  his  appeal  would  have  amounted 
to  a  dismissal  of  the  action  against  him  under  the  peculiar 
provisions  of  our  statute  governing  such  appeals.  (See  sees. 
8320-8327,  inclusive.)  On  that,  however,  we  are  not  called 
to  express  an  opinion  in  this  case.  The  record  on  appeal  from 
the  justice's  court  in  a  criminal  case  is  not  required  to  show 
that  the  defendant  ever  gave  notice  of  his  intention  to  appeal. 
That  notice  is  evidently  given  for  the  benefit  of  the  justice 
and  the  officer  having  the  prisoner  in  charge,  and  after  the 
case  is  transferred  to  the  district  court  it  is  evidently  not 
a  ground  for  a  dismissal  of  the  appeal,  even  though  such 
notice  of  intention  had  not  been  given.  If  it  had  been  in- 
tended that  notice  of  intention  to  appeal  should  be  juris- 
dictional, the  legislature  would  undoubtedly  have  required 
that  fact  to  appear  in  the  record  sent  up  on  appeal.  As  for 
the  other  ground  that  the  notice  of  appeal  did  not  set  forth 
the  ''character  of  the  judgment,"  we  think  it  is  without  merit. 
The  only  purpose  of  setting  forth  the  character  of  the  judg- 
ment appealed  from  is  to  identify  the  case,  and  the  particular 
judgment  from  which  the  appeal  is  taken.  That  requirement 
is  made  for  the  particular  benefit  of  the  county  attorney  and 
the  justice  in  whose  court  the  judgmait  was  entered.    Where 
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the  notice  contained  the  title  of  the  court  and  the  cause  in 
which  the  judgment  was  entered  and  specifies  the  date  on 
which  it  was  entered,  and  that  the  same  was  in  favor  of  the 
state  and  against  the  defendant,  it  was  clearly  sufficient  to 
identify  the  judgment,  unless  it  be  that  several  judgments  had 
been  entered  agajnst  the  defendant  on  the  same  day.  If 
more  than  one  judgment  had  been  entered  against  the  de- 
fendant on  the  same  date  in  the  same  court,  then,  of  course, 
it  would  be  necessary  to  more  particularly  identify  the  specific 
judgment  from  which  the  appeal  was  sought.  The  attempt 
to  dismiss  the  appeal  in  this  case  in  the  district  court  was 
clearly  error,  but  since  no  judgment  has  been  entered  in  the 
district  court,  there  is  apparently  nothing  to  appeal  from,  and 
this  appeal  must  be  dismissed,  and  it  is  so  ordered. 

Sullivan,  J.,  concurs. 


(Wij  21,  1907.) 

BEN  GERDING,  Respondent,  v.  THE  BOARD  OF  COUNTY 
COMMISSIONERS,  Appellant 

[90  Pttc.  357.] 

OONSTXTUnONAL  LAW — TITLE  TO  ACT — ^RESTRICTIVB— BOABD  AND  COM- 
PEEHENSIVE — CONSTRUCTION — EnLAEGEMKNT  O*  .  TlTUB  BY — CON- 
TRACTION OF  Purview  by. 

1.  The  title  to  an  act  of  the  legislature  approved  March  4, 
1903  (Laws  1903,  p.  346),  entitled  "An  act  to  prohibit  the  sale 
of  spiritaous  malt  or  vinous  liquors  near  public  works  and  grading 
camps  of  canals  and  railroads  and  other  kindred  enterprises,"  held 
to  be  too  narrow  and  restricted  to  include  the  provisions  of  said 
act  providing  for  the  sale  of  liquors  and  regulating  their  sale. 

2.  While  said  title  indicates  the  absolute  prohibition  of  all  sales 
of  liquors  near  grading  campSi  etc.,  the  act  itself  does  not  prohibit 
but  undertakes  to  regulate. 

3.  Said  title  is  too  restrictive  to  cover  the  provisions  of  said  act 
authorizing  the  sale  of  intoxicating  liquors. 

4.  The  court  has  no  authority  to  enlarge  by  construction  the  title 
to  an  act  when  it  is  too  narrow  to  cover  all  of  the  provisions  in  the 
act. 

(Syllabus  bj  the  court.) 
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Argument  for  Bespondent. 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Idaho  County.     Hon.  Edgar  C.  Steele,  Judge. 

Proceedings  to  test  the  constitutionality  of  an  act  of  the 
legislature  approved  March  4,  1903.  Judgment  sustaining 
the  constitutionality  of  said  law*    Beversed. 

L.  Vineyard  and  E.  M.  Griffith,  for  Appellant. 

The  title  declares  for  one  thing— ** To  Prohibit"— while 
the  act  declares  another — How  the  sale  of  liquor  may  be 
made  within  five  miles  of  these  camps.  The  title  is  not  an 
index  to  the  act,  nor  does  the  act  in  any  way  reflect  the 
subject  stated  in  the  title.  There  is  no  connection  between 
the  two ;  they  must  stand  forever  apart  declaring  for  opposite 
subjects  of  legislation. 

The  title  of  the  act  is  so  restricted  that  the  purpose  of 
the  act  fails.  The  courts  cannot  enlarge  the  scope  of  the 
title.  (Cooley's  Constitutional  Limitations,  4th  ed.,  181; 
Turner  v.  Coffin,  9  Idaho,  338,  74  Pac.  962;  Sutherland  on 
Statutory  Construction,  sec.  87 ;  Howland  Coal  &  Iron  Works 
V.  Brown,  13  Bush,  681;  In  re  Paul,  94  N.  Y.  497;  Matter  of 
Sackett  etc.  Streets,  74  N.  Y.  95;  State  v.  Clinton,  27  La. 
Ann.  40.) 

Provisions  like  section  16,  article  3,  in  constitutions  are 
mandatory,  and  therefore  to  be  scrupulously  observed  and 
obeyed     (Cooley's  Constitutional  Limitations,  4th  ed.,  175.) 

Fogg  &  Tannahill,  for  Respondent. 

"The  general  purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object,  which  is  fairly  in- 
dicated  by  the  title."  (Cooley's  Constitutional  Limitations, 
6th  ed.,  172.) 

Section  16,  article  3  of  the  constitution  must  be  given  a 
reasonable  construction.  It  is  sufficient  if  the  act  treats  of 
but  one  general  subject,  and  that  subject  expressed  in  the 
title. 

The  title  to  the  said  act  is  comprehensive  enough  to  in- 
clude all  provisions  necessary  and  convenient  to  regulate  the 
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sale  of  intoxicating  liquors.  (State  v.  Doherty,  3  Idalio, 
384,  29  Pac.  856;  Pioneer  Irr.  Co.  v.  Bradbury^  8  Idaho,  310, 
101  Am.  St  Rep.  201,  68  Pac.  295;  Turner  v.  Coffin,  9 
Idaho,  338,  74  Pac  962-966;  Martin  v.  Blattner,  68  Iowa,  286, 
25  N.  W.  131;  Butler  v.  State,  89  Ga.  821,  15  S.  E.  763.) 

SULLIVAN,  J. — This  is  an  appeal  from  an  order  and 
judgment  of  the  district  court  of  Idaho  county  annulling 
and  canceling  an  order  of  the  board  of  county  commissioners 
of  that  county  made  on  the  eighteenth  day  of  February, 
1907,  granting  a  retail  liquor  license  to  one  Haener  at  the 
town  of  Ferdinand  of  said  county,  within  fiye  miles  of  a 
railroad  construction  camp,  where  twenty-five  or  more  men 
were  at  work  at  the  time  of  granting  the  license.  The  facts 
of  the  case  are  stipulated,  and  there  is  no  dispute  as  to 
them. 

This  appeal  inyolyes  the  constitutionality  and  construction 
of  an  act  entitled,  ''An  act  to  prohibit  the  sale  of  spirituous 
malt  or  vinous  liquors  near  public  works  and  grading  camps 
of  canals  and  railroads  and  other  kindred  enterprises,''  ap- 
proved the  4th  of  March,  1903  (Sess.  Laws  1903,  p.  346} .  The 
first  and  second  sections  of  said  act  are  as  follows: 

''Section  1.  It  shall  be  unlawful  for  the  board  of  county 
commissioners  of  any  county  in  this  State  to  grant  a  license, 
to  any  person  to  sell,  barter,  or  exchange  or  otherwise  dis- 
pose of  malt,  spirituous  or  vinous  liquors  in  less  quantities 
than  five  gallons  within  five  miles  of  any  camp  or  assembly 
of  men  engaged  in  the  construction  or  repair  of  any  railroad, 
canal,  reservoir,  public  work,  or  other  kindred  enterprise 
where  twenty-five  or  more  men  are  employed." 

"Section  2.  Any  person  who  shall  sell  or  oflfer  for  sale, 
barter,  exchange  or  otherwise  dispose  of  any  spirituous,  malt 
or  vinous  liquors  in  less  quantities  than  five  gallons  within 
five  miles  of  any  camp  or  assembly  of  twenty-five  or  more 
men  engaged  in  the  construction  or  repair  of  any  railroad, 
canal,  reservoir,  public  work  or  other  kindred  enterprise, 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion shall  be  fined  in  a  sum  not  exceeding  fifty  dollars  or 
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imprisonment  in  the  county  jail  for  not  exceeding  thirty 
days,  or  both,  in  the  discretion  of  the  court ;  and  any  attempt 
to  evade  the  provisions  of  this  act,  by  giving  away  any  such 
liquor  to  any  person  on  the  pretense,  or  for  the  reason  that 
such  person  has  purchased,  or  designs  or  is  expected  to 
purchase  some  other  article,  shall  be  deemed  as  a  sale  within 
the  meaning  of  this  act:  Provided,  That  the  provisions  of 
this  section  shall  not  apply  to  sales  made  under  a  license 
issued  by  any  incorporated  town  or  cily,  nor  to  saloons  or 
other  places  at  which  such  liquors  are  sold  or  disposed  of, 
outside  of  the  corporate  limits  of  cities  and  towns  which  may 
have  been  established  and  licensed  six  months  prior  to  the 
beginning  of  said  work  within  said  five  mile  limit" 

It  is  first  contended  that  the  title  of  said  act  is  so  at 
variance  with  the  subject  thereof  and  matters  properly  con- 
nected therewith  that  said  act  is  unconstitutional  and  void, 
because  in  violation  of  section  16,  article  3  of  our  state 
constitution,  which  section  is  as  follows: 

''Sec.  16.  Every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  shall  be 
expressed  in  the  title;  but  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be 
embraced  in  the  title." 

It  is  contended  that  said  title  without  reserve  declares 
for  prohibiting  the  sale  of  spirituous  and  other  liquors  near 
public  works  and  grading  camps,  while  it  appears  fipm  the 
body  of  the  act  that  it  discriminates  in  favor  of  one  person 
to  the  elclusion  of  another  who  might  desire  to  engage  in 
the  liquor  business  at  the  same  place;  that  the  proviso  of 
the  second  section  declares  that  the  prohibition  does  not 
''apply  to  sales  made  under  a  license  issued  by  any  incor- 
porated town  or  city  nor  to  saloons  or  other  places  at  which 
such  liquors  are  sold  or  disposed  of  outside  of  the  corporate 
limits  of  cities  and  towns  which  may  have  been  established 
and  licensed  six  months  prior  to  the  beginning  of  said  work, 
within  said  five  mile  limit";  that  the  title  of  the  act  is  abso- 
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lately  prohibitive  near  these  camps  without  any  proviso  what- 
ever. 

Counsel  asks  the  question:  "Can  it  be  fairly  said  or 
claimed  that  the  title  of  the  act  expresses  properly  any  sub- 
ject of  the  act  when  the  act  permits  liquor  to  be  sold  and 
disposed  of  within  five  miles  of  any  such  camp,  provided 
some  one  else  had  been  licensed  so  to  do  for  more  than  six 
months  prior  to  the  establishment  of  such  camp,  where 
twenty-five  or  more  men  were  at  workt"  They  also  pro- 
pound this  question:  "Is  this  prohibition,  or  is  it  the  an- 
nouncement of  a  condition  that  must  exist  before  a  person 
can  engage  in  the  retail  liquor  trade  near  any  such  camp 
or  public  workT'  and  contends  that  the  title  declares  one 
thing — ^that  is,  to  prohibit — while  the  act  declares  another, 
to  wit,  how  the  sale  of  liquor  may  be  made  within  five  miles 
of  these  camps;  that  the  title  is  not  an  index  to  the  act  nor 
does  the  act  in  any  way  reflect  the  subject  stated  in  the  title; 
that  there  is  no  connection  between  the  two;  that  they  must 
stand  forever  apart,  declaring  for  opposite  subjects  of  legis- 
lation. 

It  will  be  observed  from  the  contention  of  counsel,  as  above 
stated,  that  the  real  contention  is  that  the  title  declares  for 
prohibition  while  the  act  itself  is  simply  a  regulation.  Said 
act  authorizes  the  commissioners  to  license  the  sale  of  liquor 
near  such  camps  in  quantities  of  five  gallons  or  more,  and 
provides  that  in  case  one  has  procured  a  license  more  than 
six  months  prior  to  the  beginning  of  such  works  within  the 
five-mile  limit,  he  may  proceed  with  the  sale  of  liquor.  It 
will  thus  be  observed  that  the  title  does  indicate  that  the 
act  prohibits  the  sale  of  liquor  near  public  works.  There 
is  nothing  in  the  title  whatever  to  indicate  that  the  act  is 
for  the  purpose  of  regulating  the  sale  of  liquor  at  the  places 
designated,  and  as  a  matter  of  fact  it  does  not  prohibit  the 
sale  of  intoxicating  liquors  near  such  places,  but  does  pro- 
vide for  the  sale  of  them  in  quantities  of  not  less  than  five 
gallons,  and  it  also  provides  that  if  a  person  procures  a 
license  to  sell  liquor  at  a  certain  point  six  months  prior  to 
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the  time  of  establishing  such  camps,  he  may  proceed  with 
the  sale  of  liquor. 

We  do  not  think  anyone  reading  the  title  of  this  act  would 
for  a  moment  think  that  the  act  permitted  the  sale  of  liquor 
at  construction  or  grading  camps  in  quantities  of  five  gallons 
or  more,  nor  that  it  provided  that  those  who  had  a  license 
to  sell  liquor  at  such  points  six  months  prior  to  the  establish- 
ing of  such  camps  would  be  permitted  to  proceed  with  the 
sale  thereof.  The  title  of  the  act,  instead  of  being  broad 
and  comprehensive,  is  restrictive,  and  conveys  the  idea  of 
prohibition  and  not  the  idea  of  regulation.  If  the  word 
"r^fulate"  had  been  inserted  in  the  place  of  the  word  ''pro- 
hibit," then  the  title  would  have  been  broad  and  compre- 
hensive, brft  as  the  act  reads  is  restrictive. 

Judge  Cooley,  in  the  fourth  edition  of  his  work  on  Con- 
stitutional Law,  at  page  181,  in  referring  to  restrictive  titles, 
says:  '*The  title  of  an  act  may  be  so  restrictive  as  to  pre- 
clude many  matters  being  included  in  the  act  which  might 
with  entire  propriety  have  been  embraced  in  one  enactment 
with  the  matters  indicated  by  the  title,  but  which  must  now 
be  excluded  because  the  title  has  been  necessarily  restrictive. 
The  courts  cannot  enlarge  the  scope  of  the  title;  they  are 
vested  with  no  dispensing  power;  the  constitution  has  made 
the  title  the  conclusive  index  to  the  legislative  intent  aa  to 
what  shall  have  operation;  it  is  no  answer  to  say  that  the 
title  might  have  been  made  more  comprehensive,  if,  in  fact, 
the  legislature  have  not  seen  fit  to  make  it  so.'* 

We  think  the  title  to  said  act  is  too  restrictive  to  cover 
the  provisions  of  said  act  authorizing  the  sale  of  intoxicating 
liquors  as  therein  provided.  It  calls  for  specific  legislation 
along  the  lines  of  prohibition,  while  the  provisions  of  the  act 
itself  are  framed  along  the  lines  of  regulation  and  not  that 
of  prohibition.  The  act  specifies  prohibition  in  its  title,  and 
by  its  terms  is  simply  regulation,  authorizing  the  sale  of 
liquors  at  the  points  or  places  referred  to  upon  certain  con- 
ditions. 

In  regard  to  such  titles,  Sutherland,  in  his  work  on  Con- 
stitutional Construction,  section  87,  says:  ''The  title  cannot 
Idaho,  Vol.  13—29 
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be  enlarged  by  construction  when  too  narrow  to  cover  all  the 
provisions  in  the  enacting  part,  nor  can  the  purview  be  con- 
tracted by  construction  to  fit  the  title."  And  to  hold 
said  title  broad  and  comprehensive  enough  to  include  the 
provisions  of  said  act  would  be  to  enlarge  it,  and  as 
it  now  stands,  it  is  too  narrow  to  cover  the  provisions  pro- 
vided for  the  sale  of  intoxicating  liquors.  Specific  legislation 
may  be  had  under  a  general  title,  but  general  legislation  can- 
not be  enacted  under  a  specific  title,  unless  such  title  is 
made  comprehensive  enough  to  cover  such  legislation.  The 
legislature  has  seen  fit  to  frame  the  title  as  we  find  it  and 
make  it  an  act  to  prohibit  the  sale  of  spirituous  liquors, 
and  the  act  itself  does  not  prcibibit  but  regulates. 

However  distasteful  it  may  be  for  a  court  to»  declare  a 
solemn  act  of  the  legislature  unconstitutional,  under  our 
system  of  government  it  must  be  done  when  the  legislature 
enacts  laws  in  violation  of  the  provisions  of  the  constitution. 

The  act  in  question  does  not  prohibit  the  sale  of  intoxicat- 
ing liquor  at  grading  camps,  but  permits  it  to  be  sold  in 
quantities  not  less  than  five  gallons,  and  also  permits  it  to 
be  sold  under  licenses  issued  six  months  prior  to  the  estab- 
lishment of  grading  camps  at  certain  points.  It  will  thus 
be  observed  that  the  very  evils  that  were  struck  at  by  the 
title  of  the  act  are  hot  obviated  or  done  away  with,  and  for 
that  reason  the  holding  of  said  act  unconstitutional  will  not 
have  the  effect  that  it  would  if  said  act  absolutely  prohibited 
the  sale  of  intoxicating  liquors  at  grading  camps  of  canals, 
railroads  and  other  public  enterprises. 

After  a  careful  consideration  of  this  matter,  we  come  to 
the  conclusion  that  the  title  to  said  act  is  not  broad  and 
general  enough  to  cover  or  include  the  provisions  of  said 
act,  and  hence  the  act  is  unconstitutional. 

The  judgment  of  the  court  below  must  be  reversed,  and  it 
is  so  ordered,  and  the  cause  remanded,  with  instructions  to 
the  trial  court  to  enter  judgment  in  accordance  with  the 
views  expressed  in  this  opinion. 

Costs  are  awarded  to  the  appellant. 

Ailshie,  C.  J.,  concurs. 
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(May  22,  1907.) 

JOSEPH  BROWN,  Respondent,  v.  CHARLES  P.  MACEY, 

Appellant. 

[90  Pae.  339.] 

Failuke  to  Find  on  All  thx  Issues — Decision  Aoainst  Law— New 
TaiAL. 

1.  Failure  to  find  on  all  the  material  issues  upon  which  evidence 
was  introduced  is  error  for  which  a  new  trial  will  be  granted. 

2.  Where  a  judgment  is  entered  upon  findings  which  do  not  de- 
termine all  the  material  issues  raised  by  the  pleadings  with  re- 
spect to  which  evidence  was  introduced,  the  decision  is  against  law, 
and  a  new  trial  may  be  granted  on  that  account. 

3.  Where  the  defendant's  answer  and  cross-complaint  present  no 
material  and  substantial  issues,  and  findings  made  thereon, 
whether  in  favor  of  or  against  the  contention  of  the  defendant, 
would  not,  as  a  matter  of  law,  alter  the  judgment,  it  is  unnecessary 
to  make  findings  thereon,  and  a  faOure  to  do  so  is  not'  error  for 
which  a  new  trial  will  be  granted. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Washington  County.  Hon.  Frank  J.  Smith, 
Judge. 

Action  by  plaintiff  upon  a  promissory  note.  Answer  and 
cross-complaint  in  confession  and  avoidance.  Judgment  for 
the  plaintiff;  defendant  moved  for  a  new  trial  and  appealed 
from  the  order  denying  the  same.  Order  and  judgment 
affirmed, 

Karl  Paine,  D.  C.  Nevin  and  B.  S.  Varian,  for  Appellant. 

The  court  failed  to  find  upon  all  the  material  issues  pre- 
sented by  the  pleadings.  {Wood  v.  Broderson  (Idaho),  85 
Pac.  490;  Carson  v.  Thews,  2  Idaho,  176,  9  Pac.  605;  Tage'g 
Admr.  v.  Alberts,  2  Idaho,  271, 13  Pac.  19 ;  Bowman  v.  Ayers, 
2  Idaho,  305,  13  Pac.  346;  Standley  v.  Flint,  10  Idaho,  629, 
79  Pac.  815;  Spelling's  New  Trial  and  Appellate  Practice, 

B.  253,  592.) 
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**In  some  states  it  appears  to  have  been  held  necessary  to 
specify  in  the  assignjnent  of  errors  wherein  the  decision  is 
against  law;  in  other  words,  that  the  mere  designation  of 
that  as  one  of  the  grounds  is  insufficient.  But  no  such  con- 
struction can  be  given  the  section  of  the  California  code  on 
the  subject,  but  rather  the  contrary,  according  to  the  doctrine 
of  'Expressio  unius,  alterior  excludit.'  "  (Spelling's  >iew 
Trial  and  Appellate  Practice,  sec.  437.) 

Frank  Harris,  for  Respondent. 

The  court  has  repeatedly  held  that  it  will  not  consider 
any  assignment  of  error  not  raised  and  urged  in  the  court 
below,  except  jurisdictional  matters  and  insufficiency  of  the 
pleadings  in  setting  forth  a  cause  of  action  or  defense. 
(Medbury  v.  Moloney,  12  Idaho,  634,  88  Pac.  81;  Miller  v. 
Donovan,  11  Idaho,  545,  83  Pac.  608;  Gamble  v.  Dunwell,  1 
Idaho,  268 ;  Fox  v.  West,  1  Idaho,  782.) 

Errors  will  not  be  considered  in  this  court  where  it  is 
shown  by  the  record  that  the  matters  complained  of  were  not 
raised  on  the  motion  for  a  new  trial  and  urged  in  the  lower 
court.     {Watson  v.  Molden,  10  Idaho,  570,  79  Pac.  503.) 

There  being  an  appeal  from  the  order  denying  a  new  trial, 
the  question  as  to  whether  the  findings  are  sufficient  to  sup- 
port the  judgment  or  correspond  to  the  issues  presented  by 
the  pleadings,  or  what  issues  the  pleadings  present  cannot 
be  considered  upon  appeal  from  an  order  denying  a  new 
trial,  but  can  be  considered  only  on  an  appeal  from  the  judg- 
ment. (Riverside  Water  Co.  v.  Oage,  108  Cal.  240,  41  Pac. 
299;  Schroder  v.  Pissis,  128  Cal.  209,  79  Am.  St.  Eep.  107, 
60  Pac.  758.) 

AILSHIB,  C.  J. — This  action  was  commenced  by  the  re- 
spondent on  the  seventeenth  day  of  March,  1905,  for  the 
recovery  of  the  sum  of  $15,000,  together  with  interest  claimed 
to  be  due  on  a  promissory  note  executed  and  delivered  by 
the  defendant  on  June  25,  1902.  The  defendant  answered 
the  complaint  and  also  filed  a  cross-complaint.    By  his  an- 
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8wer  he  admits  the  execution  and  delivery  of  the  note  and  sets 
up  a  further  and  separate  answer  in  the  nature  of  a  confes- 
sion and  avoidance.  He  alleges  that  the  note  was  given  in 
part  payment  for  a  mining  claim;  that  at  the  time  of  the 
transaction  he  paid  the  sum  of  $1,000  in  cash  and  executed 
this  promissory  note  for  the  balance  of  the  purchase  price; 
that  the  plaintiff  represented  that  he  had  good  title  to  the 
mining  claim  and  that  he  had  advertised  his  oolocators  out 
of  the  property  in  accordance  with  the  United  States  stat- 
uteSy  and  that  he  would  furnish  the  defendant  with  proof 
of  forfeiture  on  the  part  of  his  colocator,  and  also  proof  of 
advertising  him  out  for  failure  to  contribute  his  share  of 
the  expenses  for  assessment  work.  He  also  alleges  that  there- 
after the  plaintiff  entered  into  an  additional  parol  agree- 
ment, whereby  he  was  to  extend  the  time  of  payment  until 
he  perfected  title.  He  further  alleges  by  way  of  cross-com- 
plaint that  the  plaintiff,  subsequent  to  deeding  the  mining 
claim,  the  California  Lode,  to  defendant,  conveyed  an  undi- 
vided one-half  interest  therein  to  one  Simeon  W.  Ford,  and 
thereby  cast  a  cloud  upon  defendant's  title.  That  on  the 
first  day  of  August,  19.05,  the  defendant  tendered  to  the 
plaintiff  a  deed  to  all  the  interest  he  had  received  in  and  to 
the  California  Lode  claim,  and  demanded  that  he  be  reim- 
bursed the  $1,000  paid  on  the  purchase  price,  and  the 
further  sum  of  $959  expended  by  him  for  annual  labor  and 
assessment  work  done  on  the  property  and  in  the  endeavor  to 
perfect  the  title  thereto.  The  plaintiff  did  not  demur  to  the 
answer  or  cross-complaint,  but  answered  the  cross-complaint. 
He  alleged  that  ever  since  the  eighth  day  of  August,  1902, 
Ford  had  been  ready  and  willing  upon  the  pajmient  of  the 
note  to  convey  to  the  defendant  all  his  interest  in  the  mining 
claim  acquired  by  reason  of  the  deed  from  plaintiff  to  Ford, 
and  that  the  plaintiff  had  offered  and  tendered  such  deed  to 
defendant. 

The  case  went  to  trial  on  the  issues  thus  made,  and  the 
record  contains  some  fifty  printed  pages  of  evidence  intro- 
duced on  these  issues.    At  the  conclusion  of  the  trial  the 
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court  made  and  filed  his  findings  of  fact  and  conclusions  o{ 
law,  which  are  as  follows: 

*'l.  That  on  the  fifteenth  day  of  June,  1902,  said  defend- 
ant executed  and  delivered  to  the  plaintiff  the  promissory 
note  set  forth  in  the  complaint  herein. 

'^2.  That  said  note  was  executed  for  and  in  consideration 
of  a  certain  mining  claim  sold  and  delivered  by  the  plaintiff 
to  the  defendant  on  or  about  the  day  said  note  bears  date. 

**3.  That  no  part  of  either  the  principal  or  interest  of 
said  note  has  been  paid. 

''4.  That  the  amount  of  principal  and  interest  now  due 
and  unpaid,  according  to  the  terms  of  said  note,  is  $17,368.- 
75,  lawful  money  of  the  United  States. 

"As  a  conclusion  of  law  from  the  foregoing  facts,  the 
court  finds  that  the  plaintiff  is  entitled  to  a  judgment  for 
the  sum  of  $17,368.75,  in  lawful  money  of  the  United  States, 
and  costs  of  suit,  and  it  is  ordered  that  judgment  be  entered 
accordingly.*' 

It  will  be  seen  at  once  that  these  findings  only  covered  the 
allegations  contained  in  the  complaint  as  to  the  execution 
and  delivery  of  the  note,  its  nonpayment  and  the  amount 
due  thereon.  The  defendant  moved  for  a  new  trial  and  his 
motion  was  denied.  He  failed  to  appeal  from  the  judgment 
but  has  appealed  from  the  order  denying  his  motion  for  a 
new  trial.  The  only  error  urged  in  this  court  for  a  reversal 
of  the  order  denying  a  new  trial  is  that  the  court  failed  to 
find  on  all  material  issues  made  by  the  pleadings.  Plaintiff 
cites  the  following  cases  from  this  court  in  support  of  this  con- 
tention: Wood  v.  Broderson,  12  Idaho,  190,  85  Pac.  490;  Car- 
son  V.  Thews y  2  Idaho,  176,  9  Pac.  605;  T age's  Admr.  v. 
Alberts,  2  Idaho,  271,  13  Pac.  19 ;  Bowman  v.  Ayres,  2  Idaho, 
305,  13  Pac.  346;  Stanley  v.  FUnt,  10  Idaho,  629,  79  Pac.  815. 

Respondent  insists  that  since  the  appellant  failed  to  ap- 
peal from  the  judgment  and  has  only  appealed  from  the 
order  denying  his  motion  for  a  new  trial,  and  on  motion  for 
a  new  trial  neglected  to  particularly  specify  as  a  ground  for 
new  trial  that  the  court  had  failed  to  find  on  all  the  ma- 
terial issues  he  cannot  now  be  heard  in  the  appellate  court  to 
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urge  as  error  the  failure  to  make  such  findings.  We  learn 
from  the  record  that  one  of  the  grounds  presented  to  the 
trial  court  for  the  granting  of  a  new  trial  is  "that  the  deci- 
sion herein  is  against  law."  This  is  one  of  the  grounds 
on  which  a  new  trial  may  be  granted  as  prescribed  by  sub- 
division 6  of  section  4439,  Revised  Statutes.  This  section 
of  the  statute  was  copied  from  section  657  of  the  Code  of 
Civil  Procedure  of  California.  (3  Deering's  Code  Civ.  Proc, 
sec.  657.) 

The  supreme  court  of  California  as  early  as  1880,  in 
Knight  v.  Roach,  56  Cal.  15,  considered  this  question,  and 
held  that  a  failure  to  find  on  all  the  material  issues  is  "a 
decision  against  law"  for  which  a  new  trial  may  be  had. 
Among  other  things,  the  court  said:  '* Whatever  else  may  be 
meant  by  the  expression  'decision  against  law,'  we  think 
there  is  no  doubt  that  it  includes  a  case  where  the  decision 
is  based  upon  findings  which  do  not  determine  all  of  the  ma- 
terial issues  of  fact  raised  by  the  pleadings."  That  case 
has  been  cited,  approved  and  followed  by  the  California  court 
in  Cummings  v.  Conlin,  66  Cal.  403,  5  Pac.  796;  Spots  v. 
Hanley,  85  Cal.  156,  24  Pac.  738 ;  Langan  v.  Langan,  89  Cal. 
186,  26  Pac.  764;  Nutall  v.  Love  joy,  90  Cal.  163,  27  Pac.  69; 
Adams  v.  Helbing,  107  Cal.  298,  40  Pac.  422;  Haight  v. 
Tryon,  112  Cal.  4,  44  Pac.  318. 

In  Nxitail  V.  Lovejoy,  90  Cal.  163,  27  Pac.  69,  the  court 
said:  "Where  the  findings  do  not  determine  all  the  issues 
raised  by  the  pleadings  with  respect  to  which  evidence  was 
introduced,  the  decision  is  against  law,  and  a  new  trial  may 
be  granted  on  that  ground."  (See,  also,  1  Spelling  on  New 
Trial  and  Appellate  Practice,  sec.  253;  2  Spelling  on  New 
Trial  and  Appellate  Practice,  sec.  437.)  In  the  later  case  of 
Kaiser  v.  Dalto,  140  Cal.  167,  73  Pac.  828,  Commissioner 
Cooper  appears  to  have  entertained  some  doubt  as  to  the  cor- 
rectness of  the  holding  in  Knight  v.  Roach,  and  concluded 
by  observing:  **It  is  sufficient  to  say  that  the  question  is  one 
of  practice,  and  has  been  so  long  followed  and  acquiesced 
in  that  we  must  regard  it  as  settled* " 
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We  conclude  that  where  the  court  enters  a  judgment  upon 
findings  that  do  not  respond  to  all  the  material  issues,  the 
action  of  the  court  in  so  doing  and  in  failing  to  find  on  all 
the  material  issues,  is  '^ against  law,"  and  is  a  reason  that 
may  be  properly  alleged  as  a  ground  for  a  new  trial  and  may 
be  accordingly  considered  on  appeal.  The  principal  objec- 
tion urged  by  respondent  to  this  practice  is  that  appellant 
should  have  specifically  called  the  attention  of  the  trial  court 
to  the  fact  that  the  findings  did  not  respond  to  all  the  issues 
made.  An  examination  of  sections  4439  to  4442  discloses 
that  while  the  law  requires  that  specific  assignments  be  made 
under  several  of  the  subdivisions  on  which  a  new  trial  may  be 
granted,  it  nowhere  requires  any  specific  assignments  on  the 
ground  that  a  decision  ''is  against  law." 

Respondent  takes  the  position  that  the  answer  and  cros»- 
complaint  failed  to  set  up  facts  sufficient  to  constitute  a  de- 
fense or  cross-action,  and  that  it  was  therefore  unnecessary 
to  make  any  findings  on  the  issues  thus  attempted  to  be 
raised.  It  seems  rather  singular  that  the  defendant  should 
file  an  answer  and  cross-complaint,  and  the  plaintiff  should 
answer  the  cross-complaint  and  thus  raise  apparent  issues 
upon  which  a  large  body  of  evidence  is  introduced,  and  when 
it  comes  to  the  final  submission  of  the  case,  the  court  may 
decline  to  make  any  findings  thereon.  And  yet  if  the  is- 
sues thus  made  are  not  material  and  substantial,  and  do  not 
constitute  a  defense  to  the  plaintiff's  action,  then  certainly 
findings  thereon  could  not  affect  the  judgment  of  the  court 
one  way  or  the  other.  In  other  words,  whether  the  court 
find  the  aJlegations  of  the  answer  true  or  false  would  make 
no  difference  in  the  final  judgment  entered  upon  the  allega- 
tions of  plaintiff's  complaint.  Viewed  in  this  light  there 
would  be  no  error  in  failing  to  find  upon  such  issues  if  in 
fact  they  are  not  material  and  do  not  constitute  a  legal  de- 
fense to  the  plaintiff's  action.  In  the  case  at  bar  it  was  ad- 
mitted by  appellant's  counsel  on  the  oral  argument  that  the 
answer  and  cross-complaint  are  not  sufficient  to  justify  a  de- 
cree for  a  rescission  of  the  contract.  It  was  claimed,  how- 
ever, that  sufficient  facts  were  pleaded  to  indicate  a  de- 
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fense  of  fraud  which  would  justify  an  amendment  to  the  an- 
swer and  cross-complaint  charging  fraud  in  case  a  new  trial 
should  be  granted.  The  defendant  has  retained  possession  of 
the  property  conveyed  and  is  still  in  possession  thereof — ^has 
made  an  amended  location  thereof,  and  so  far  has  neither 
been  evicted  nor  threatened  with  eviction.  If,  on  the  other 
hand,  he  has  been  damaged,  he  will  have  his  remedy  therefor, 
but  there  is  no  sufficient  pleading  to  justify  a  recovery  on 
that  theory  in  this  action.  As  for  the  claim  that  Simeon  W. 
Ford  has  title  to  an  undivided  one-half  interest  in  the  prop- 
erly, defendant  can  suffer  no  injury  on  that  account,  for  the 
reason  that  plaintiff  has  offered  and  tendered  into  court  a 
deed  from  Ford  to  all  his  interest;  that  deed  is  avail- 
able to  and  may  be  claimed  by  him  as  against  both  Ford  and 
the  plaintiff,  and  is  an  ample  protection  to  him  against  all 
interest  or  claim  that  Ford  might  have  in  the  property,  and 
protects  appellant's  title  as  to  all  such  interest  or  claim.  As 
we  view  the  case,  there  is  no  error  in  the  record  for  which  a 
new  trial  can  be  granted.  The  judgment  must,  therefore,  be 
afBrmed,  and  it  is  so  ordered.  Costs  awarded  in  favor  of  the 
respondent 

Sullivan,  J.,  concurs. 


(June  6,  1907.) 

J.  B.  MULLEN  &  COMPANY,  Appellants,  v.  D.  H.  MOSB- 
LEY,  Sheriff,  Respondent 

[90  Pac.  986.] 

BiPLBViN   or  NUISANCE — ^Anti-oamblino   Law— Gambling   Deviges — 
Slot  Machines — Summary  Seizuee  and  Destruction   or  Gam- 

BUNO    DEVICES — OONSTITUTIONALITT    07    ANTI-OAMBUNO    LaW — PO- 
LICE Power — Due  Pbocess  of  Law. 

1.  Replevin  will  not  lie  to  recover  gambling^  devices  known  as 
^'■lot  machines^"  the  same  being  incapable  of  use  for  any  purpose 
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except  in  violation  of  the  anti-gambling  law.     (Aet  Feb.  6,  1899; 
Sees.  LawB  1899,  p.  309.) 

2.  A  litigant  will  not  be  heard  in  a  court  of  jofltice  to  wage  hia 
action  against  an  officer  of  the  law  over  the  right  of  possession  of 
an  instrument  or  device  designed  and  intended  only  for  use  in  the 
commission  of  crime. 

3.  The  act  of  February  6,  1899,  commonly  known  as  the  anti- 
gambling  law,  is  not  in  conflict  with  section  13  of  article  1  of  the 
state  constitution  as  depriving  the  citizen  of  his  property  without 
due  process  of  law. 

4.  Section  4  of  the  anti-gambling  act,  which  authorizes  the  sum- 
mary seizure  and  destruction  of  gambling  devices,  is  a  constitutional 
and  legitimate  exercise  of  the  police  power  of  the  state  for  the 
suppression  and  prevention  of  crime  and  the  protection  of  the  pub- 
lic morals  and  welfare  of  the  state. 

5.  The  police  authorities  of  the  state  may  be  properly  invested 
with  power  and  authority  to  seize  and  destroy  public  nuisances  and 
to  seize  such  instruments  and  devices  as  are  designed  and  intended 
for  use  in  the  commission  of  crime. 

6.  A  ''slot  machine,"  incapable  of  use  for  any  purpose  exeept 
in  violation  of  the  penal  provisions  of  the  anti-gambling  law,  is  not 
property  within  the  meaning  and  protection  of  section  13,  article 
1  of  the  state  constitution,  which  provides  that  "no  person  shall 
«...  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law." 

7.  The  police  power  of  the  state  extends  to  everything  necessafy 
or  essential  to  the  due  and  ample  protection  of  the  public  morals 

*  and  the  maintenance  of  the  peace  and  quiet  of  the  state  as  well 
as  to  the  protection  of  life  and  property,  and  in  the  exercise  of 
that  power  the  state  may  authorize  its  officers  to  summarily  abate 
and  destroy  nuisances  and  those  things  specifically  designed  and 
prepared  for  the  commission  of  crime. 

8.  Gambling  itself  was  a  nuisance  at  common  law,  and  is  a 
crime  under  the  statutes  of  this  state,  and  the  machines,  instru- 
ments and  devices  designed  and  intended  for  carrying  on  such 
nuisance  and  crime  are  themselves  nuisances. 

(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  the  county  of  Ada.  Hon.  Geo.  H.  Stewart, 
Judge. 

Action  in  replevin  by  the  plaintiffs  for  the  recovery  of  the 
possession  of  a  number  of  ''slot  machines."  Judgment  for 
defendant  and  plaintiffs  appealed*    Affirmed. 
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Hawley,  Puckett  &  Hawley,  for  Appellants, 

The  real  and  only  material  issue  involved  in  this  case  is  as 
to  constitutionality  of  section  4847  of  the  Penal  Code  (1901), 
which,  we  contend,  is  contrary  to  section  13  of  article  1  of 
the  constitution,  in  that  it  does  not  provide  for  taking  prop- 
erty by  due  process  of  law,  or  any  process  of  law  whatever; 
and  even  though  it  might  be  claimed  from  the  reading  of  the 
section  itself  that  it  was  the  intention  of  the  legislature  that 
the  justice  issuing  the  warrant  should  destroy  the  property  by 
due  piiocess  of  law,  in  this  particular  case  we  contend  that 
the  justice  ordered  the  property  destroyed  without  the  process 
of  law,  and  that  the  whole  proceeding  was  ex  parte,  and  that 
there  was  no  notice  of  any  kind  given  to  the  plaintiff  of  such 
action,  and  that  the  plaintiff  never  had  his  day  in  court,  as 
shown  by  the  answer  itself.  {lech  v.  Anderson,  57  Cal.  251, 
40  Am.  Bep.  115;  State  v.  Bobbins,  124  Ind.  308,  24  N.  E. 
978,  8  L.  R.  A.  438;  Chauvin  v.  Valton,  8  Mont.  451,  3  L.  R. 
A.  194,  20  Pac.  658;  Brown  v.  City  of  Denver,  7  Colo.  305, 
3  Pac.  455;  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep. 
289;  Thomas  v.  Oaine,  35  Mich.  155,  24  Am.  Rep.  535;  Damd- 
son  V.  New  Orleans,  96  U.  S.  97,  24  L.  ed.  616;  County  of 
San  Mateo  v.  Southern  ^Pacific  By:  Co.,  13  Fed.  722,  8  Saw. 
238;  Colon  v.  Lisk,  153  N.  Y.  188,  60  Am.  St.  Rep.  609,  47 
N.  E.  302;  Lowry  v.  Bainwater,  70  Mo.  152,  35  Am.  Rep.  420.) 

We  do  not  think  that  there  can  be  a  case  found  anywhere 
in  the  reports  wherein  the  courts  of  any  state  in  the  Union 
have  held  that  a  provision  of  this  kind  is  constitutional,  un- 
less by  the  act  itself  it  declares  the  property  to  be  destroyed 
a  nuisance. 

The  section  of  this  act  authorizing  the  issuance  of  the  war- 
rant cannot  be  sustained,  for  the  reason  that  it  authorizes 
the  issuance  of  a  warrant  which  is  in  effect  a  search-warrant, 
without  probable  cause  supported  by  oath  or  affirmation,  and 
is  therefore  directly  in  conflict  with  section  17,  article  1, 
constitution  of  Idaho.  (Garland  Novelty  Ca.  v.  State,  71 
Ark,  138,  71  S.  W.  257.) 
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Chas.  F.  Koelsch  and  R.  P.  Quarles,  for  Respondent. 

The  stipulation  of  facts  stipulates  the  appellants  out  of 
court.  By  their  solemn  admission  these  slot  machines  are  in- 
struments of  crime,  adapted  only  to  unlawful  uses.  This 
shows  them  to  be  what  the  law  regards  as  ''outlawed"  prop- 
erty, incapable  of  ownership  by  anyone,  and  such  property 
as  courts  will  not  lend  their  aid  to  recover,  especially  from 
officers  of  the  law  whose  duty  it  is  to  prevent  and  punish 
crime.  Replevin  will  not  lie  in  such  case.  {Spaulding  v. 
Preston,  21  Vt.  10,  50  Am.  Dec.  68 ;  Board  of  Police  Commrs. 
V.  Wagner,  93  Md.  182,  86  Am.  St.  Rep.  423,  48  Atl.  455, 
52  L.  R.  A.  775;  State  v.  Bobbins,  124  Ind.  308,  24  N.  E.  978, 
8  L.  R.  A.  438.) 

The  most  effectual  way  of  preventing  crime  is  to  seize  the 
instruments  by  which  that  crime  is  conmiitted  and  summarily 
destroy  them,  and  state  statutes  authorizing  such  seizure  do 
not  conflict  with  the  constitution.  (Lawton  v.  Steel,  119 
N.  Y.  226,  16  Am.  St.  Rep.  813,  23  N.  E.  878,  7  L.  R.  A. 
134;  S.  C,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499;  Board  etc.  v.  Wagner,  93  Md.  182,  86  Am.  St.  Rep.  423, 
48  Atl.  455,  52  L.  R.  A.  775 ;  Qarla/nd  Novelty  Co.  v.  State, 
71  Ark.  138,  71  S.  W.  257;  State  v.  Saude's  Hotel,  95  Me. 
518,  50  Atl.  709;  Frost  v.  People,  193  111.  635,  86  Am.  St. 
Rep.  352,  61  N.  B.  1054;  Furth  v.  State,  72  Ark.  161,  78 
S.  W.  759;  Olennon  v.  Britton,  155  111.  232,  40  N.  E.  594; 
Boble  V.  People,  173  111.  19,  64  Am.  St.  Rep.  64,  50  N.  E. 
322;  Wagner  v.  Upshur,  95  Md.  519,  52  Atl.  509,  93  Am.  St 
Rep.  412;  Bales  v.  State,  3  W.  Va.  687;  State  y.  O'NeU,  58 
Vt.  163,  56  Am.  Rep.  557,  2  Atl.  586 ;  Deems  v.  City  of  BaUi- 
more,  80  Md.  173,  45  Am.  St.  Rep.  339,  26  L.  R.  A.  541; 
25  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  146.) 

The  statute  under  consideration  is  purely  a  police  regular 
tion  adopted  to  protect  the  citizen  in  his  property  and  to 
promote  good  morals. 

AILSHIE^  C.  J. — This  action  was  commenced  by  the  plain- 
HSb  to  recover  a  number  of  **filot  machines'*  from  the  def end- 
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ant,  who  was  then  sheriff  of  Ada  county.  The  cause  was  de- 
termined in  the  district  court  on  an  agreed  statement  of 
facts,  and  judgment  was  entered  against  the  plaintiffs  and  in 
favor  of  the  defendant  for  his  costs.  The  plaintiffs  have  ap- 
pealed from  the  judgment.  It  is  stipulated,  among  other 
things,  as  follows: 

**That  on  or  about  the  23d  day  of  March,  1905,  plaintiff 
was  and  now  is  the  owner  of  the  following  described  personal 
property,  to  wit: 

"Six  (6)  Mills'  slot  machines,  numbered,  8,592,  6,171, 
12,232,  8,392,  751  and  661,  respectively,  one  (1)  Wattling 
machine  and  two  Gable  slot  machines  of  the  value,  if  of  any 
value  at  all,  of  one  hundred  and  twenty-five  ($125.00)  dol- 
lars. 

"That  said  defendant  came  into  the  possession  of  said 
property  lawfully. 

.  "That  before  the  commencement  of  this  action,  to  wit, 
on  the  20th  day  of  January,  1906,  plaintiff  demanded  the 
possession  of  said  property  from  the  defendant,  but  to  de- 
liver the  same,  or  any  part  thereof,  defendant  refused  and 
still  refuses,  and  withholds  the  possession  thereof  from  the 
plaintiff,  to  his  damage,  if  to  his  damage  at  all,  in  the  sum 
of  one  ($1.00)  dollar 

"That  said  property  above  described  are  gambling  de- 
vices, and  were  devised,  and  are  designed  and  constructed 
for  the  sole  and  only  purpose  of  plajdng  games  of  chance  for 
money,  and  are  not  adapted  to  any  other  use,  or  for  any 
other  purpose;  and  are  devised  and  adapted  solely,  entirely 
and  only  to  the  betting  of  money,  at  which  money  is  lost  or 
won,  and  are  not  capable,  susceptible  or  fitted  to  be  de- 
voted or  used  in,  or  for  any  other  purpose  or  purposes. 

"That  at  the  time  said  machines  were  originally  seized  by 
Constable  A.  Anderson,  and  for  some  days  prior  thereto, 
said  machines  were  all  being  used  for  the  sole  purpose  of 
playing  games  of  chance  at  which  money  was  bet,  and  won  or 
lost,  in  Boise,  Ada  County,  Idaho. 

"That  on  the  22d  day  of  October,  1904,  information  in 
writing  and  under  oath,  was  presented  to  W.  C.  Dunbar,  a 
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duly  elected,  qualified  and  acting  Justice  of  the  Peace  in  and 
for  Boise  Precinct  No.  2,  Ada  County,  Idaho,  as  such  Jus- 
tice of  the  Peace,  that  gambling  devices,  to  wit,  the  slot 
machines  mentioned  and  described  herein,  were  within  the 
City  of  Boise,  Ada  County,  Idaho,  and  within  the  jurisdic- 
tion of  said  Justice  of  the  Peace,  and  were  then  and  there 
in  operation,  and  used  as  such  gambling  devices,  and  par- 
ticularly described  said  machines,  and  the  places  where  the 
machines  were  then  situate. 

''That  thereupon  said  Dunbar  as  and  acting  as  such  Jus- 
tice of  the  Peace,  thereafter  issued  warrants  directed  to  the 
Sheriff  or  any  Deputy  Sheriff  or  Constable  of  said  county, 
commanding  that  the  said  gambling  devices,  the  said  slot 
machines  mentioned  and  described  herein,  and  other  slot 
machines,  be  seized  and  brought  before  him  in  his  office  in 
Boise,  in  said  County  and  State,  to  be  dealt  with  according 
to  law,  and  thereafter  placed  the  said  warrants  in  the  hands 
of  A.  Anderson,  a  duly  elected,  qualified  and  acting  Con- 
stable of  said  precinct,  who  under  and  by  virtue  of  said  war- 
rants seized  said  slot  machines  and  brought  the  same  before 
said  Justice  of  the  Peace  to  be  dealt  with  as  directed  by  the 
statutes  in  such  case  made  and  provided." 

It  is  further  stipulated  that  after  the  machines  were 
brought  before  the  justice  of  the  peace,  and  after  an  inspec- 
tion thereof  by  the  justice  and  his  ascertainment  that  they 
were  gambling  devices  and  designed  for  the  purpose  of  play- 
ing games  of  chance,  the  justice  made  his  order,  commanding 
and  directing  that  the  machines  be  publicly  destroyed;  that 
prior  to  the  destruction  thereof  an  action  was  commenced  in 
the  district  court  for  the  recovery  of  the  machines  by  the 
Mills  Novelty  Company  against  the  justice  of  the  peace,  "W. 
C.  Dunbar,  and  that  it  was  thereupon  stipulated  and  agreed 
that  during  the  pendency  of  the  action  in  claim  and  delivery, 
the  property  should  be  delivered  to  and  held  by  the  sheriff 
of  the  county.  The  case  of  the  Mills  Novelty  Company  v. 
Dunbar  was  heard  and  determined  in  the  district  court,  and 
thereafter  upon  appeal  to  the  supreme  court,  11  Idaho,  671, 
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83  Pac.  932,  and  the  judgment  was  in  favor  of  the  defend- 
ant. Upon  the  determination  of  that  case  this  action  was 
commenced  by  these  plaintiffs  against  the  sheriff,  claiming 
the  specific  articles  herein  enumerated.  The  order  for  the 
destruction  of  these  machines  was  had  in  conformity  with  and 
under  the  provisions  of  sections  1  and  4  of  the  act  approved 
February  6,  1899  (Seas.  Laws  1899,  389),  and  known  as  the 
anti-gambling  law.    Those  sections  are  as  follows: 

"Sec.  1.  Every  person  who  deals,  plays  or  carries  on, 
opens  or  causes  to  be  opened,  or  who  conducts,  either  as  owner, 
employee,  or  lessee ,  whether  for  hire  or  not,  any  game  of  faro, 
monte,  roulette,  lansquenet,  rouge  et  noir,  rondo,  or  any  game 
played  with  cards,  dice,  or  any  other  device,  for  money, 
checks,  credit  or  any  other  representative  of  values,  is  guilty 
of  a  misdemeanor  and  is  punishable  by  fine  not  less  than  two 
hundred  dollars  or  imprisonment  in  the  county  jail  not  less 
than  four  months." 

'*Sec.  4.  Whenever  any  judge  or  justice  of  the  peace  shall 
have  knowledge  or  shall  receive  satisfactory  information  that 
there  is  any  gambling  table  or  gambling  device,  adopted  or 
devised  and  designed  for  the  purpose  of  playing  any  of  the 
games  of  chance  prohibited  in  section  1  of  this  Act,  within 
his  district  or  county,  it  shall  be  his  duty  to  forthwith  issue 
his  warrant,  directed  to  the  sheriff  or  constable,  to  seize  and 
bring  before  him  such  gambling  table  or  other  device,  and 
cause  the  same  to  be  publicly  destroyed^  by  burning  or  other- 
wise.** 

The  appellant  attacks  section  4  of  this  act  on  the  ground 
that  it  is  in  violation  of  section  13,  article  1  of  the  state  con- 
stitution, which  provides,  among  other  things,  that  "no  per- 
son shall  ....  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law."  Counsel  for  appellants  insist  that 
the  summary  seizure  and  destruction  of  property  as  provided 
for  in  section  4  of  the  act  amounts  to  depriving  him  of  his 
property  "without  due  process  of  law." 

Counsel  for  respondent  urge,  in  the  first  place,  that  since 
appellants  have  stipulated  and  agreed  that  these  "machines 
are  gambling  devices,  designed  and  constructed  for  gambling 
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purposes  and  incapable  of  being  used  for  any  other  purpose," 
they  cannot,  therefore,  maintain  their  action  in  claim  and  de- 
livery for  the  recovery  of  the  same.  In  support  of  this  con- 
tention on  the  part  of  the  respondent,  he  cites  Spaulding  v. 
Preston,  21  Vt.  10,  50  Am.  Dec.  68;  Board  of  Police  Commrs. 
V.  Wagner,  93  Md.  182,  86  Am.  St.  Itep.  423,  48  Atl.  455, 
52  L.  R.  A.  775;  State  v.  Bobbins,  124  InA  308,  24  N.  E. 
978,  8  L.  R.  A.  438. 

Without  reviewing  the  authorities  or  going  into  any  ex- 
tended consideration  of  the  reasons  presented  in  support  of 
the  principle  they  announce,  we  are  content  to  hold  that  the 
appellants  cannot  maintain  their  action  in  replevin  or  claim 
and  delivery  for  the  recovery  of  articles  that  they  admit  are 
devised  and  constructed  solely  and  exclusively  for  gambling 
purposes,  and  are  only  capable  of  use  in  violating  the  laws 
of  this  state.  This  court  will  not  countenance  an  action  look- 
ing to  the  recovery  of  such  an  article  or  articles.  It  is  con- 
ceded that  the  only  possible  value  they  can  have  is  for  use  in 
violating  the  penal  statutes  of  this  state;  that  in  order  to  be 
valuable  and  command  any  price  in  the  market,  it  is  neces- 
sary that  they  be  used  in  the  commission  of  crime.  The 
courts  of  this  state  will  not  permit  any  person  or  number  of 
persons  to  maintain  an  action  for  injury  to  or  recovery  of  an 
article  of  such  character.  The  plaintiffs,  under  such  circum- 
stances, have  no  standing  in  court.  They  have  no  grievance 
to  present  to  a  court,  and  they  will  not  be  heard  to  cavil  over 
the  right  of  possession  of  instruments  of  crime. 

We  are  content  to  rest  our  decision  in  this  case  upon  the 
grounds  above  announced,  but  since  the  validity  of  this  pro- 
vision of  the  anti-gambling  law  has  been  argued  in  this  case 
and  called  in  question  in  several  other  cases  in  this  court,  and 
has  never  been  passed  upon,  and  in  view  of  the  further  fact 
that  there  is  apparent  laxity  in  the  enforcement  of  this  stat- 
ute in  some  parts  of  the  state — ^possibly  growing  out  of  a 
doubt  as  to  its  validity — we  are  impelled  to  express  the 
opinion  of  the  court  in  relation  thereto. 

The  leading  and  perhaps  most  numerously  cited  authority 
as  to  the  validity  of  such  a  law  is  the  case  of  Lawton  v. 
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Steele,  152  U.  S.  133,  38  L.  eA  385,  14  Sup.  Ct.  Rep.  499. 
This  ease  was  decided  by  the  supreme  court  of  New  York  (119 
N.  Y.  226,  16  Am.  St.  Rep.  813,  23  N.  E.  878,  7  L.  R.  A. 
134), and  was  taken  to  the  supreme  court  of  the  United  States 
on  a  writ  of  error.  That  case  involved  the  validity  of  an  act 
of  the  legislature  of  the  state  of  New  York,  prohibiting  the 
taking  of  fish  from  certain  waters  within  that  state,  and 
also  authorizing  the  summary  seizure  and  destruction  of  any 
nets  or  other  means  or  devices  for  taking  and  capturing  fish 
in  violation  of  the  provisions  of  the  act.  The  proper  officers 
seized  a  number  of  fish  nets  and  smnmarily  destroyed  them, 
and  it  was  contended  that  this  action  amounted  to  taking 
property  without  due  process  of  law,  and  was,  in  that  re- 
spect, in  violation  of  the  ''due  process"  clause  of  the  con- 
stitution of  the  United  States.  The  validity  of  the  statute 
was  upheld  by  the  supreme  court  of  New  York,  and  the  deci- 
sion of  that  court  was  affirmed  by  the  supreme  court  of  the 
United  States.  The  opinion  of  the  latter  court  contains  so 
much  that  is  in  point  in  the  case  at  bar  that  we  shall  freely 
quote  therefrom.  In  considering  the  power  of  the  legislature 
to  enact  such  a  provision,  the  court  says  *  *  The  legislature  un- 
doubtedly possessed  the  power  not  only  to  prohibit  fishing 
by  nets  in  these  waters,  but  to  make  it  a  criminal  offense, 
and  to  take  such  measures  as  were  reasonable  and  necessary 
to  prevent  such  offenses  in  the  future.  It  certainly  could  not 
do  this  more  effectually  than  by  destroying  the  means  of  the 
offense.  If  the  nets  were  being  used  in  a  -manner  detri- 
mental to  the  interests  of  the  public,  we  think  it  was  within 
the  power  of  the  legislature  to  declare  them  to  be  nuisances, 
and  to  authorize  the  officers  of  the  state  to  abate  them." 

Again,  in  considering  the  question  of  the  value  of  the  prop- 
erty thus  destroyed,  the  court  says:  **But  where  the  prop- 
erty is  of  little  value,  and  its  use  for  the  illegal  purpose  is 
clear,  the  legislature  may  declare  it  to  be  a  nuisance,  and  sub- 
ject to  summary  abatement.  Instances  of  this  are  the  power 
to  kiU  diseased  cattle ;  to  pull  down  houses  in  the  path  of  con- 
flagrations; destruction  of  decayed  fruit  or  fish  or  unwhole- 
Idaho,  Vol.  13—30 
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some  meats,  or  infected  clothing,  obscene  books  or  pictures, 
or  instruments  which  can  only  be  used  for  illegal  purposes. 
....  It  is  not  easy  to  draw  the  line  between  cases  where 
property  illegally  used  may  be  destroyed  summarily  and 
where  judicial  proceedings  are  necessary  for  its  condemnation. 
If  the  property  were  of  great  value,  as,  for  instance,  if  it 
were  a  vessel  employed  for  smuggling  or  other  illegal  pur- 
poses, it  would  be  putting  a  dangerous  power  in  the  hands 
of  a  custom  officer  to  permit  him  to  sell  or  destroy  it  as  a  pub- 
lic nuisance,  and  the  owner  would  have  good  reason  to  com- 
plain of  such  act  as  depriving  him  of  his  property  without 
due  process  of  law.  But  where  the  property  is  of  trifling 
value,  and  its  destruction  is  necessary  to  effect  the  object 
of  a  certain  statute,  we  think  it  is  within  the  power  of  the 
legislature  to  order  its  summary  abatement.  For  instance, 
if  the  legislature  should  prohibit  the  killing  of  fish  by  explo- 
sive shells  and  should  order  the  cartridges  so  used  to  be  de- 
stroyed, it  would  seem  like  belittling  the  dignity  of  the  judi- 
ciary to  require  such  destruction  to  be  preceded  by  a  solemn 
condemnation  in  a  court  of  justice.  The  same  remark  might 
be  made  of  cards,  chips  and  dice  of  a  gambling-room." 

In  answer  to  the  contention  that  it  vested  the  officers  with 
power  to  summarily  determine,  without  notice,  the  character 
of  the  article,  and  whether  or  not  it  was  such  an  article  as 
came  within  the  inhibition  of  the  statute,  the  court  said: 
"Nor  is  the  person  whose  property  is  seized  under  the  act 
in  question  without  his  legal  remedy.  If,  in  fact,  his  prop- 
erty has  been  used  in  violation  of  the  act,  he  has  no  just 
reason  to  complain;  if  not,  he  may  replevy  his  nets  from  the 
officer  seizing  them,  or,  if  they  have  been  destroyed,  may  have 
his  action  for  their  value.  In  such  cases,  the  burden  would 
be  upon  the  defendant  to  prove  a  justification  under  the  stat- 
ute.'* 

After  citing  a  number  of  cases  in  support  of  its  opinion, 
the  court  distinguishes  the  cases  of  leck  v.  Anderson,  57  CaL 
251,  40  Am.  Rep.  115;  Dunn  v.  Burleigh,  62  Me.  24;  King 
V.  Hayes,  80  Me.  206,  13  Atl.  882;  and  criticises,  as  too  i^ 
strictive  and  technical,  the  cases  of  Louny  v.  Bainwater,  70 
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Mo.  152,  35  Am.  Bep.  420;  State  v.  Bobbins,  124  Ind.  308, 
24  N.  E.  978,  8  L.  B.  A.  438;  Ridgway  v.  West,  60  Ind.  371. 
Chauvin  v.  Valton,  8  Mont.  451,  20  Pac.  658,  3  L.  B.  A. 
194,  and  Brown  v.  City  of  Denver,  7  Colo.  305,  3  Pac.  455, 
are  not  in  point  in  the  case  at  bar,  owing  to  the  widely  differ- 
ent state  of  facts  on  which  they  rest  Colon  v.  Lisk,  153 
N.  Y.  188,  60  Am.  St.  Bep.  609,  47  N.  E.  302,  involved  the 
seizure  and  condemnation  of  vessels  unlawfully  engaged  in 
taking  oysters  and  disturbing  oyster-beds.  The  right  of  trial 
l^  jury  before  condemnation  was  there  claimed,  and  it  was 
also  held  that  the  method  prescribed  by  statute  did  not  fur- 
nish the  owner  with  a  remedy  amounting  to  ''due  process  of 
law."  It  should  be  borne  in  mind  that  fishing  vessels  are  not 
per  se  unlawful  or  a  nuisance  or  incapable  of  a  lawful  use. 
On  the  contrary,  they  are  of  considerable  value,  and  are  de- 
signed and  constructed  for  lawful  and  legitimate  piirposes, 
and  their  employment  for  unlawful  purposes  is  the  excep- 
tion rather  than  the  rule.  In  that  case,  the  court  held  that 
the  act  authorized  an  unreasonable  and  unnecessary  exercise 
of  the  police  power  of  the  state ;  that  neither  the  public  morals, 
safety  nor  the  peace  and  order  of  society  required  such  an 
exercise  of  the  police  power. 

We  are  aware  that  many  courts  have  held  legislative  acts 
similar  to  the  one  under  consideration  unconstitutional  and 
^d,  on  the  ground  that  they  provide  for  taking  property 
without  due  process  of  law.  With  the  principles  of  law  an- 
nounced by  those  authorities  we  are  in  hearty  accord,  but 
to  a  statute  like  ours,  we  cannot  accord  these  principles  the 
application  given  in  many  of  the  cases.  The  uniform  hold- 
ings of  this  court  have  been  along  the  lines  of  a  liberal  con- 
struction in  favor  of  a  due  and  ample  exercise  of  the  police 
power  of  the  state,  looking  to  the  protection  of  the  public 
morals  and  the  maintenance  of  peace  and  quiet  as  well  as  the 
protection  of  life  and  property.  The  determination  of  the 
means  necessary  to  attain  those  ends  primarily  rest  with  the 
legislative  department  of  the  state  government,  and  is  always 
subject  to  the  supervision  and  consideration  of  the  courts  es- 
tablished for  that  purpose. 
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In  this  case  the  articles  or  property  seized,  if  they  might 
be  called  such,  are  instruments  of  crime  only.  The  most 
effectual  method  of  preventing  the  crime  is  to  destroy  the 
specific  instruments  designed  and  kept  for  its  perpetration. 
This  is  peculiar  to  the  crime  of  gambling  as  to  few  other 
crimes.  A  man  might  commit  murder  with  an  implement  of 
husbandry  or  the  tool  of  an  artisan,  but  for  that  reason  the 
legislature  would  not  be  justified  in  directing  the  summary 
seizure  and  destruction  of  hoes  and  hammers,  but  it  might 
with  wisdom  and  propriety  authorize,  the  summary  destruc- 
tion of  infernal  machines.  Under  the  police  power  of  the 
state,  we  prohibit  the  herding  of  certain  Uvestock  within  a 
specified  distance  of  a  dwelling-house;  we  kill  diseased  ani- 
mals and  quarantine  against  contagious  and  infectious  dis- 
eases, and  for  the  same  reasons  we  destroy  the  devices  and 
tools  of  the  gambler  that  the  morals  of  the  community  may 
be  protected  from  his  contagion  and  the  peace  and  safety 
and  prosperity  thereof  may  not  be  invaded.  Under  the  con- 
stitution, no  man's  property  may  be  taken  without  due  pro- 
cess of  law,  but  when  he  invokes  the  protection  of  this  con- 
stitutional provision,  he  must  show  that  he  is  invoking  it 
for  the  protection  of  something  that  is  really  property  and 
falls  within  the  meaning  of  that  term.  He  is  entitled  to  his 
day  in  court  when  his  property  rights  are  invade,  but  this 
guaranty  can  scarcely  be  invoked  where  he  seeks  his  day  in 
court  that  he  may  dispute  with  the  officers  of  the  law  the 
right  of  possession  of  instrumentalities,  tools  and  machines 
contrived  and  designed  as  a  ready  means  to  be  directed 
against  society,  and  in  violation  of  the  laws  of  the  land  in 
the  commission  of  crime.  In  such  case  there  can  be  no  doubt 
of  the  power  of  the  legislature  to  authorize  a  summary  seizure 
and  destruction  of  such  instrumentalities  and  devices. 

It  is  generally  difficult  to  detect  and  get  hold  of  the  players 
of  unlawful  and  prohibited  games  on  accoimt  of  their  alert- 
ness and  ready  means  of  locomotion,  but  the  dumb  instru- 
ments they  leave  behind  for  obvious  reasons  are  always  ready 
for  business,  and  the  law  contemplates  disabling  them  as  a 
most  effective  way  in  which  to  prevent  the  recurrence  of  the 
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offense.  They  are  a  menace  to  the  welfare  of  the  community, 
and  invite  breaches  of  the  law.  The  public  authorities  are 
required  to  destroy  them  for  the  same  reason  that  they 
would  destroy  dies  and  plates  for  counterfeiting  or  the  stills 
and  vats  of  the  moonshiner. 

It  has  been  urged  by  counsel  for  appellants  that  in  order 
to  authorize  the  destruction  of  these  machines  it  was  necessary 
for  the  legislature  to  declare  them  a  nuisance.  The  legis- 
lature has  in  effect  done  so.  It  has  prohibited  their  use  in 
any  manner  or  form,  and  has  also  directed  that  when  any 
such  instruments  are  found. within  this  state,  they  shall  be 
seized  and  destroyed.  Making  their  use  a  crime  and  render- 
ing them  incapable  of  any  legitimate  use,  reduces  them  to  the 
condition  and  state  of  a  public  nuisance  which  they  clearly 
are.  This  amounts  as  effectually  to  declaring  them  a  nui- 
sance as  if  the  word  ''nuisance"  itself  had  been  used  in  the 
statute. 

Gambling  itself  was  a  nuisance  at  common  law  and  is  in  no 
better  plight  now  that  it  haa  been  specifically  designated  as 
a  crime  by  our  statute,  and  it  therefore  appears  that  the 
instruments  and  devices  by  and  with  which  it  is  carried  on 
must  themselves  be  nuisances.  The  following  authorities 
sustain  the  validity  of  similar  legislation:  Board  of  Police 
Commissioners  of  Baltimore  v.  Wagner,  93  Md.  182,  86  Am. 
St  Rep.  423,  48  Ati.  455,  52  L.  B.  A.  775 ;  Oarland  Novelty 
Co.  v.  State,  71  Ark.  138,  71  S.  W.  257;  Furth  v.  State,  72 
Ark.  161,  78  S.  W.  759;  State  v.  Sonde's  Hotel,  95  Me.  518, 
50  Atl.  709;  Ex  parte  Eeeler,  45  S.  C.  537,  55  Am.  St.  Rep. 
785,  23  S.  E.  865,  31  L.  R.  A.  678;  Qlennon  v.  BHiton,  155  111. 
232,  40  N.  E.  595;  Bobel  v.  People,  173  111.  19,  64  Am.  St. 
Rep.  64,  50  N.  E.  322;  Deems  v.  Baltimore,  80  Md.  173,  45 
Am.  St.  Rep.  339,  30  Atl.  648,  26  L.  R.  A.  541. 

In  25  American  and  English  Encyclopedia  of  Law,  second 
edition,  146,  the  author  of  the  text  says:  ''Articles  which  are 
designed  to  be  used  in  violation  of  the  criminal  law  may  be 
Biunmarily  seized  by  the  police  authorities  under  a  statutory 
power  to  prevent  crime;  and  the  seizure  of  such  articles  is 
not  taking  of  property  without  due  process  of  law  within  the 
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constitutional  inhibition.  So  articles  or  instruments  im- 
pressed with  the  characteristics  of  adaptation,  and  intended 
and  used  for  purposes  prohibited  by  law  and  contrary  to  pub- 
lic health,  peace,  or  morals,  are  subject  to  summary  seizure 
under  statutory  or  general  police  regulations." 

It  has  also  been  argued  by  counsel  for  appellants  that  the 
act  is  unconstitutional  as  being  in  violation  of  section  17  of 
article  1  of  the  constitution,  which  reads  as  follows:  "The 
right  of  the  people  to  be  secure  in  their  persons,  houses,  papers 
and  effects  against  unreasonable  searches  and  seizures  shall 
not  be  violated;  and  no  warrant  shall  issue  without  probable 
cause,  shown  by  aflSdavit,  particularly  describing  the  place 
to  be  searched  and  the  person  or  thing  to  be  seized." 

That  question  cannot  arise  in  this  case,  for  the  reason  that 
it  is  admitted  by  the  agreed  statement  that  the  sheriff  came 
lawfully  into  the  possession  of  these  machines,  and  there  is 
no  contention  that  any  unreasonable  search  or  seizure  was 
made.  {Oarland  Novelty  Co.  v.  State,  71  Ark.  138,  71  S.  W. 
257.)  Section  5  of  the  act  provides  that  the  officer  who  shall 
have  charge  of  the  execution  of  any  warrant  issued  under 
section  4  thereof  shall  have  all  powers  granted  in  cases  of 
search-warrants.  Appellants  contend  that  under  the  forego- 
ing provision  of  the  constitution  no  search-warrant  can  be  is- 
sued except  upon  affidavit  of  probable  cause.  That  may  be 
true,  and  if  so,  the  statute  would  still  be  read  in  connection 
with  the  constitutional  provision,  and  the  "knowledge  or 
....  satisfactory  information"  which  the  justice  or  judge 
must  possess  before  issuing  his  warrant  would  have  to  be  re- 
ceived in  the  form  of  and  be  conveyed  by  affidavit.  It  will 
be  observed  that  the  statute  does  not,  in  terms,  dispense  with 
the  affidavit.  It  should  also  be  borne  in  mind  that  section 
8  of  the  act  makes  it  a  misdemeanor  for  any  "county  attorney, 
sheriff,  constable  or  police  officer"  to  refuse  or  n^lect  to 
"inform  against  ....  persons  whom  they  have  reasonable 
cause  to  believe  offenders  against  the  provisions  of  this  act." 
It  therefore  appears  that  the  law  makes  it  the  official  duty 
of  certain  officers  to  "inform  against"  offenders.  The  ques- 
tion would   naturally   arise  aa  to   whether  the  search  of  a 
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gambling-house  or  seizure  of  gambling  devices  would  be  "un- 
reasonable" under  the  provisions  of  this  section  of  the  con- 
stitution. 

For  the  reasons  herein  announced,  the  judgment  of  the 
trial  court  must  be  affirmed,  and  it  is  so  ordered.  Costs 
awarded  in  favor  of  the  respondent 

Sullivan,  J.,  concurs. 


(June  11,  1907.) 

SCHOOL  DISTRICT  NO.  27,  IN  CASSIA  COUNTY, 
IDAHO,  Respondent,  v.  VILLAGE  OF  TWIN  FALLS 
et  al.y  Appellants. 

[90  Pae.  735.] 

Distribution  of  Licensx  Monxt  and  Fmxs — School  Monkt — ^Titlb 
or  liEoiSLATivi  Act — Constitutionalitt  Thebeof. 

1.  Under  the  proyisiona  of  section  2231,  Revised  StatuteSy  as 
amended  by  act  of  Febrnarj  9,  1899,  it  is  made  the  duty  of  city 
and  village  officers  to  pay  one-half  of  all  moneys  collected  within 
the  limits  of  their  respective  municipalities  from  fines  or  penalties 
and  for  liquor  and  other  licenses  to  the  trustees  of  the  school  dis- 
trict or  districts  within  the  limits  of  which  the  municipal  corpora- 
tion is  situated,  and  the  fact .  that  a  school  district  comprises  a 
larger  territory  than  that  embraced  within  the  city  or  village  is  no 
excuse  or  reason  for  a  failure  to  pay  over  such  moneys. 

2.  The  title,  ''An  act  to  amend  section  twenty- four  of  an  act 
entitled,  'An  act  to  provide  for  the  organization,  government  anii 
powers  of  cities  and  villages,'  approved  February  10,  1899,"  given 
the  act  of  March  9,  1903  (Sess.  Laws  1903,  p.  432),  is  a  sufficient 
eomplianee  with  the  requirements  of  section  16,  article  3  of  the 
state  constitution,  to  authorize  the  amendment  and  change  made  in 
section  24  as  therein  enacted. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  the  County  of  Cassia.  Hon.  Alfred  Budge, 
Judge  of  the  Fifth  Judicial  District,  presiding. 
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Action  by  School  District  No.  27,  Cassia  County,  against 
the  Village  of  Twin  Falls  et  al.,  for  the  recovery  of  license 
moneys  and  fines  and  penalties.  Judgment  for  the  plaintiff 
and  defendant  appealed.    Affirmed, 

Noyes  &  Hamilton  and  W.  P.  Guthrie  (S.  H.  Hays,  of 
Counsel),  for  Appellants. 

It  was  originally  the  intention  of  the  legislature  that  these 
moneys  should  not  be  paid  to  any  school  district  that  was  not 
'*in''  the  limits  of  the  town  or  village.  It  was  different  from 
the  section  now  alleged  to  be  in  force,  in  that  this  latter  law 
provides  that  such  moneys  are  to  be  paid  to  a  district  or  dis- 
tricts ** embraced  in  whole  or  in  part'*  in  said  city,  town  or 
village.  No  possible  misapprehension  can  be  had  as  to  the 
plain  intent  and  meaning  of  the  statute.  It  says  the  money 
is  to  be  paid  to  the  school  district  of  said  town  or  village 
and  for  the  benefit  of  the  school  **of''  said  town  or  village. 
It  does  not  say  for  the  benefit  of  the  school  of  a  school  dis- 
trict, but  for  the  benefit  of  the  schools  of  **sa%d  city,  town  or 
village.' ' 

The  subject  matter  of  the  act  provides  that  one-half  of 
all  moneys  collected  in  cities,  towns  and  villages,  organized  or 
operating  under  the  provisions  of  that  act,  for  liquor  licenses 
or  fines  or  penalties  must  be  paid  to  the  school  district  or  dis- 
tricts of  which  the  town  is  a  part.  We  contend  that  this  has 
nothing  to  do  with  the  organization,  government  or  powers 
of  cities  and  villages. 

No  possible  connection  can  be  conjured  up  between  the 
subject  and  the  substance  of  the  act.  {Turner  v.  Coffin,  9 
Idaho,  338,  74  Pac.  962.) 

D.  Worth  Clark,  for  Respondent 

There  are  now  in  force  two  distinct  acts  of  the  legislature, 
under  either  of  which  the  respondent  school  district  would 
be  entitled  to  recover  one-half  of  all  licenses,  fines  and  penal- 
ties collected  within  said  village. 

There  being  but  one  public  school  system  in  Id^o,  and 
the  record  in  this  case  showing  that  the  village  of  Twin  Falls 
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is  wholly  included  within  the  boundary  lines  of  school  district 
No.  27,  of  what  do  the  public  schools  of  the  village  of  Twin 
Falls  consist  if  it  is  not  the  public  schools  as  contained  within 
the  boundary  lines  of  school  district  No.  27 1  (State  ex  rel. 
Primmer  v.  BrodboU,  28  Neb.  254,  44  N.  W.  186;  State  ex  rel 
School  Dist.  No.  11  v.  White,  29  Neb.  288,  45  N.  W.  631.) 

If  an  amendatory  act  in  its  title  quotes  the  title  of  the 
original  act,  and  the  title  of  the  original  act  is  sufficient, 
and  the  number  of  the  amended  section  is  referred  to,  the 
title  of  the  amendatory  act  is  sufficient.  {People  v.  Oates, 
142  Cal.  12,  75  Pac.  337;  People  v.  Parvin,  75  Cal.  549,  16 
Pac.  490;  In  re  Howe,  26  Or.  181,  37  Pac.  536;  Yellow  River 
v.  Arnold,  46  Wis.  214,  49  N.  W.  971;  Pioneer  Irr.  Dist.  v. 
Bradbury,  8  Idaho,  310,  101  Am.  St.  Rep.  201,  68  Pac.  295.) 

AILSHIE,  C.  J. — This  action  was  instituted  by  school  dis- 
trict No.  27  in  Cassia  county,  against  the  village  of  Twin 
Falls,  for  the  purpose  of  recovering  one-half  of  the  moneys 
collected  by  the  village  authorities  under  its  ordinances  for 
liquor  licenses,  and  also  one-half  of  all  fines  and  penalties 
collected  by  the  village  on  account  of  violations  of  its 
ordinances.  The  court  sustained  a  demurrer  to  the  answer 
filed  by  the  village  and  thereupon  entered  judgment  in  favor 
of  the  school  district.  The  village  has  appealed  from  the 
judgment,  and  presents  two  propositions  to  this  court  as  its 
reasons  for  seeking  a  reversal  of  the  judgment.  First,  it 
is  contended  by  counsel  for  appellant  that  under  the  statute 
it  was  not  intended  that  the  village  should  pay  over  any 
portion  of  licenses  and  fines  collected  unless  the  school  dis- 
trict is  wholly  within  the  corporate  limits  of  the  municipality. 
In  this  case  the  school  district  embraces  the  whole  of  the 
village  of  Twin  Falls  and  a  large  body  of  surrounding  country. 
We  do  not  think  this  contention  is  well  taken.  Under  the 
laws  of  this  state  we  only  have  one  public  school  system,  and 
it  was  evidently  the  intention  of  the  legislature  that  one- 
half  of  this  money  should  be  contributed  to  the  public  schools 
embracing  the  territory  in  which  it  was  collected.  The  law 
providing  for  the  organization,  management  and  control  of 


Digitized  by  LjOOQIC 


474  School  Dist.  No.  27  v.  Twin  Palia     [13  Idaho, 

opinion  of  the  Court — Ailshie,  C.  J. 

school  districts  in  this  state  is  entirely  separate  and  inde- 
pendent from  the  laws  relating  to  the  organization  and  gov- 
ernment of  cities  and  villages,  and  it  has  nowhere  been  pro- 
vided or  required  that  the  boundaries  of  any  school  district 
shall  coincide  with  the  boundaries  of  a  city  or  village.  One 
school  district  may  comprise  the  whole  of  a  city  or  village 
and  a  much  larger  territory,  or,  on  the  other  hand,  the  village 
might  be  divided  into  two  or  more  districts.  The  undoubted 
object  of  the  legislature  was  to  provide  that  one-half  of  such 
license  money  and  fines  should  be  set  aside  for  the  use  and 
benefit  of  the  school  or  schools  embracing  the  territory  from 
which  the  money  was  collected. 

The  second  contention  made  by  appellant  is  that  the  act 
of  March  9,  1903  (Sess.  Laws  1903,  p.  432),  entitled,  "An 
act  amending  section  twenty-four  of  an  act  entitled,  'An  act 
to  provide  for  the  organization,  government  and  powers  of 
cities  and  villages,'  approved  February  10,  1899,"  is  un- 
constitutional and  void.  Section  2231  of  the  Revised  Statutes 
of  1887,  which  is  found  in  the  title  of  the  Revised  Statutes 
dealing  with  "towns  and  villages,"  provided  that,  "All 
moneys  which  are  collected  within  the  limits  of  such  town 
or  village  for  liquor  and  gambling  licenses,  or  from  fines  or 
penalties  under  any  ordinance  of  said  town,  must  be  paid 
over  by  the  officers  collecting  same  to  the  trustees  of  the 
several  school  districts  of  said  town  or  village  for  the  benefit 
of  the  public  schools  of  said  town  or  village,  the  same  to  be 
divided,  in  case  there  are  more  than  one  district  in  said  town 
or  village,  among  the  several  districts  in  proportion  to  the 
number  of  children  of  school  age  residing  in  each,  according 
to  the  last  school  census  in  such  district."  The  first  session 
of  the  legislature  after  the  adoption  of  the  constitution,  passed 
an  act  entitled,  "An  act  to  amend  title  13  of  the  Revised 
Statutes,  entitled  'towns  and  villages,'  "  which  act  was  ap- 
proved March  7,  1891  (Sess.  Laws  1891,  p.  159).  The  legis- 
lature by  this  latter  act  amended  section  2231  of  the  Revised 
Statutes  to  read  as  follows:  "One-half  of  all  moneys  which 
are  collected  within  the  limits  of  such  city,  town  or  village 
for  Uquor  and  other  licenses,  or  from  fines  or  i>enaltie8  under 
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an  ordinance  of  such  city,  town  or  village  muBt  be  paid  over 
by  the  officers  collecting  the  same  into  the  city,  town  or  village 
treasury  for  general  revenue  purposes;  and  one-half  of  such 
moneys  must  be  paid  to  the  trustees  of  the  several  school 
districts  of  said  city,  town  or  village  for  the  benefit  of  the 
public  schools  of  said  city,  town  or  village,  the  same  to  be 
divided  in  case  there  is  more  than  one  district  in  said  city, 
town  or  village ;  then  among  the  several  districts  in  proportion 
to  the  number  of  children  of  school  age  residing  in  each,  ac- 
cording to  the  last  school  census  in  such  district."  The 
following  session,  which  convened  in  1893,  passed  an  act 
entitled,  "An  act  to  provide  for  the  organization,  govern- 
ment and  powers  of  cities  and  villages"  (Sess.  Laws  1893, 
p.  97),  and  section  24  thereof  provided  as  follows:  "All  fines 
and  penalties  collected,  arising  from  a  breach  of  ordinances 
of  the  city  shall  be  paid  to  the  city  treasurer;  and  all  fines 
and  penalties  collected  arising  from  misdemeanors  under  the 
laws  of  the  state,  shall  be  paid  to  the  county  treasurer." 
In  1899  the  legislature,  by  act  of  February  9th,  re-enacted 
the  amendment  to  section  2231  as  approved  March  7,  1891, 
and  by  act  of  February  10,  1899,  also  re-enacted  the  law  for 
the  government  of  cities  and  villages  which  had  been  ap- 
proved March  4, 1893.  We  therefore  find  that  the  legislature 
at  the  same  session  amended  section  2231,  and  also  passed  an 
act  providing  for  the  organization,  government  and  powers 
of  cities  and  villages  containing  section  twenty-four  now  in 
question.  In  1903  the  legislature  passed  Senate  Bill  No.  99, 
entitled,  "An  act  to  amend  section  twenty-four  of  an  act 
entitled,  'An  act  to  provide  for  the  organization,  government 
and  powers  of  cities  and  villages,'  approved  February  10, 
1899."  By  the  provisions  of  this  act  section  24  was  made 
to  read  as  follows:  "That  one-half  of  all  the  moneys  which 
are  collected  within  the  limits  of  any  incorporated  city,  town 
or  village  organi^d  or  operating  under  the  provisions  of  this 
act  as  amended,  or  the  original  act  of  which  this  act  is 
amendatory,  for  liquor  licenses,  or  from  fines  or  penalties 
under  the  ordinances  of  said  city,  town  or  village,  must  be 
paid  into  the  town  or  village  treasury  for  general  revenue 
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•purposes  and  one-half  into  the  treasuiy  of  the  school  district 
or  districts  if  more  than  one,  equally,  embraced  in  whole  or 
in  part  of  the  same  territory  as  said  city,  town  or  village." 
As  thus  amended  the  two  acts  each  provide  for  the  same 
thing  and  the  same  method  of  distribution  of  these  funds. 

It  is  contended  that  the  act  of  1903  is  unconstitutional,  for 
the  reason  that  its  title  is  insufficient,  and  not  in  accord  with 
the  requirements  of  section  16,  article  3  of  the  constitution. 
It  is  ai^ued  that  this  amendment  had  nothing  to  do  with  the 
''organization,  government  and  powers  of  cities  and  villages," 
as  indicated  and  contemplated  by  the  title  to  the  original 
act  that  is  here  attempted  to  be  amended.  The  act  of  Feb- 
ruary 10,  1899,  had  a  title  sufficiently  broad  and  compre- 
hensive to.  cover,  not  only  all  matters  necessary  and  essential 
to  the  ''organization,  government  and  powers  of  cities  and 
villages,"  but  such  a  title  is  also  sufficient  to  cover  all  the 
incidental  authority,  powers  and  duties  either  necessary  or 
convenient  for  the  complete,  effective,  orderly  and  economic 
administration  of  municipal  government.  Among  the  powers 
and  duties  of  municipalities  is  that  of  collecting  licenses  and 
the  passage  of  ordinances  for  the  police  regulation,  and  the 
laying  of  fines  and  penalties  for  the  violation  of  those 
ordinances.  It  necessarily  follows  that  the  disposition  and 
use  of  the  money  thus  collected  should  be  provided  for,  and 
it  was  clearly  within  the  province  of  the  legislature  to  direct 
the  municipal  authorities  in  the  appropriation  and  distribu- 
tion thereof.  Again,  section  24,  as  contained  in  the  original 
act,  prescribed  the  distribution  to  be  made  of  all  fines  re- 
ceived from  both  the  breach  of  city  ordinances  and  state 
statutes  defining  misdemeanors. 

The  amendment  covers  the  same  subject  matter,  and  also 
includes  license  money  collected  under  city  and  village  or- 
dinances. It  would  have  been  competent  and  proper  for  the 
legislature  to  have  directed  the  manner  of  distribution  of 
these  license  moneys  under  the  title  to  the  original  act,  and 
it  was  clearly  competent  for  them  to  do  so  by  amendment. 
The  title  to  this  amendment  not  only  pointed  out  the  specific 
sections  intended. to  be  amended,  but  it  also  set  forth  the 
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complete  title  of  the  original  act.  It  therefore  gave  notice 
of  the  general  subject  of  legislation  and  also  of  the  specific 
portion  of  the  act  to  be  amended.  The  title  is  sufficient  in 
all  respects  to  bring  it  within  the  requirements  of  the  con- 
stitutional provision  invoked  by  the  appellant.  The  case  of 
Turner  v.  Coffin,  9  Idaho,  338,  74  Pac.  962,  is  not  in  point 
here.  There  the  title  indicated  one  thing  while  the  act  pro- 
vided for  another.  It  is  not  so  with  this  act.  Even  if  this 
amendment  were  invalid  and  imconstitutional,  the  appellant 
would  still  be  confronted  by  section  2231,  Revised  Statutes, 
as  set  forth  in  the  amendment  of  February  9,  1899.  That 
section  requires  the  same  appropriation  and  distribution  of 
this  money  as  is  required  by  the  amendment  just  considered 
For  the  foregoing  reasons  the  judgment  of  the  lower  court 
must  be  afiirmed,  and  it  is  so  ordered.  Costs  awarded  in 
favor  of  respondent. 

Sullivan,  J.,  concurs. 


(June  14,  1907.) 

GEORGE  B.  LINDSAY,  Respondent,  v.  OREGON  SHORT 
LINE  RAILROAD  COMPANY,  a  Corporation,  Appel- 
lant. 

[90  Pac.  984.] 

Expulsion  from  Tium — ^Damages — ^Allsoations  of  Complaint — "En- 
PENCB— Duty  op  Cabribb— Anxiety  and  Mental  Supperino — 
Joinder  of  Actions — ^Instructions. 

1.  Under  the  provisions  of  subdivision  2,  section  4168,  Bevised 
Statutes,  the  complaint  must  contain  a  statement  of  the  facts  con- 
stituting the  cause  of  action  in  ordinary,  concise  language,  and  in 
an  action  for  damages  it  is  sufficient  under  our  statute  to  allege 
in  general  terms  that  the  injury  complained  of  was  occasioned 
by  negligence  of  the  servant  or  employee  of  the  carrier  in  charge 
of  the  train. 

2.  Evidence  held  sufficient  to  show  that  the  brakeman  did  expel 
the  respondent  from  the  train. 
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3.  It  IB  the  dutj  of  the  conunon  carrier  to  afford  protection  for 
its  passengersy  and  if  it  has  in  its  employ  a  brakeman  who  ejects 
a  passenger  from  the  train  who  is  entitled  to  ride,  the  company 
is  liable. 

4.  Where  a  passenger  is  wrongfully  «jeeted  from  a  passenger 
train,  he  is  entitled  to  recover  a  reasonable  compensation  for  the 
indignity,  humiliation  and  mental  suifering  received  and  resulting 
from  such  expulsion,  whenever  such  mental  suffering  or  nervous 
shock  is  the  natural  and  proximate  result  of  the  wrong  done,  if 
such  wrong  gives  the  party  a  cause  of  action. 

5.  In  this  case  a  husband  with  his  sick  wife  entered  the  train; 
he  was  ejected  therefrom  and  his  wife  was  carried  on  the  train. 
His  anxiety  and  mental  suffering  was  the  proximate  result  of  the 
unwarranted  act  of  the  servant,  and  was  the  direct  and  sole  cause 
of  such  suffering. 

6.  Under  the  provisions  of  section  4093,  Bevised  Statutes,  the 
husband  must  be  joined  with  the  wife  when  she  has  a  cause  of 
action  for  personal  injuries,  and  if  the  husband  has  a  separate 
and  distinct  cause  of  action  for  personal  injuries  to  himself,  he 
is  not  bound  to  join  his  cause  of  action  with  that  of  his  wife. 

7.  The  refusal  to  give  certain  instructions  reviewed  and  held 
not  error. 

8.  The  giving  of  certain  instructions  reviewed  and  held  not  error. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fifth  Judicial  Dis- 
trict for  Bear  Lake  County.    Hon.  Alfred  Budge,  Judge. 

Action  to  recover  damages  by  reason  of  a  forcible  ejection 
from  train.    Judgment  for  the  plaintiff.    Affirmed, 

P.  L.  Williams  and  D.  Worth  Clark,  for  Appellant. 

It  is  not  alleged  that  said  brakeman  was,  at  the  time,  on 
duty,  or  that  he  was  acting  within  the  scope  of  his  employ- 
ment 

A  complaint  that  does  not  allege  that  the  servant  is  acting 
within  the  scope  of  his  employment  at  the  time  of  his  negli- 
gent act  does  not  state  facts  sufiScient  to  constitute  a  cause 
of  action.  {Davis  v.  Houghielin,  33  Neb.  582,  50  N.  W.  765, 
14  L.  R.  A.  737;  Cooke  v.  Illinois  Cent  B.  «.,  30  Iowa,  203; 
Carter  v.  Louisville  etc.  By.  Co.,  98  Ind.  552,  49  Am   fiep. 
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780;  Lafitte  v.  New  Orleans  City  B.  B.  Co.,  43  La.  Ann.  34, 
8  South.  701, 12  L.  R.  A.  337.) 

There  was  not  sufficient  evidence  to  justify  the  jury  in 
finding  that  the  plaintiff  was  compelled  to  leave  or  was  ejected 
from  the  defendant's  passenger  train,  nor  does  the  evidence 
show  that  he  was  ejected  by  an  employee  of  the  defendant 
company,  or  by  anyone  having  authority  to  eject  him.  We 
find  the  general  rule  as  to  what  constitutes  expulsion  laid 
down  in  6  Cyc.  559.  (Bohannan's  Admr.  v.  Southern  By. 
Co.,  112  Ky.  106,  65  S.  W.  169.) 

It  is  improper  to  admit  evidence  as  to  mental  suffering 
on  account  of  the  circumstances  or  conditions  of  others. 
{Maynard  v.  Oregon  Short  Line  By.  Co.,  46  Or.  15,  78  Pac. 
983,  68  L.  B.  A.  477;  Atchison  etc.  By.  Co.  v.  Chance,  57 
Kan.  40,  45  Pac.  60;  Turner  v.  Great  Northern  B.  Co,,  15 
Wash.  213,  55  Am.  St.  Bep.  883,  46  Pac.  243;  Qiffen  v.  City 
of  Lewiston,  6  Idaho,  231,  55  Pac.  545.) 

Damages  cannot  be  recovered  for  mere  mental  distress  not 
accompanied  by  physical  injury.  (JAnn  v.  Duquesne  Bur- 
rough,  204  Pa.  St  551,  93  Am.  St.  Bep.  800,  54  Atl.  341 ;  Wil- 
cox V.  Bichmond  D.  B.  Co.,  52  Fed.  264,  3  C.  C.  A.  73,  17  L. 

B.  A.  804;  Chicago  etc.  B.  Co.  v.  Caulfield,  63  Fed.  396,  11 

C.  0.  A.  552;  Kansas  etc.  B.  Co.  v.  Dalton,  65  Kan.  661,  70 
Pac.  645 ;  MitcheU  v.  Bochester  B.  B.  Co.,  151  N.  Y.  107,  56 
Am.  St.  Bep.  604,  45  N.  B.  354,  34  L.  B.  A.  781;  Haile's 
Curator  v.  T.  A  P.  B.  B.,  60  Fed.  557,  9  C.  C.  A.  134,  23  L. 
B.  A.  774 ;  Ewing  v.  Pittsburg  etc.  B.  B.,  147  Pa.  St.  40, 30  Am. 
St.  Bep.  709,  23  Atl.  340,  14  L.  B.  A.  666;  Spade  v.  Linn  & 
B.  B.  Co.,  166  Mass.  285,  60  Am.  St.  Bep.  393,  47  N.  E.  88, 
38  L.  B.  A.  512;  8  Am.  &  Eng.  Ency.  of  Law,  664;  Ward  v. 
BaUroad  Co.,  65  N.  J.  L.  383,  47  Atl.  561;  Sanderson  v.  Bail- 
road  Co.,  88  Minn.  162,  97  Am.  St.  Bep.  509,  92  N.  W.  542, 
60  L.  B.  A.  403 ;  Bucknam  v.  Bailroad  Co.,  76  Minn.  373,  79 
N.  W.  98;  Keyes  v.  Bailroad  Co.,  36  Minn.  290,  30  N.  W. 
888;  Turner  v.  Great  Northern  B.  B.,  15  Wash.  213,  55  Am. 
St.  Bep.  883,  46  Pac.  243;  Nelson  v.  Crawford,  122  Mich.  466, 
80  Am.  St.  Bep.  577,  81  N.  W.  335;  Gatzow  v.  Buening,  106 
Wis.  1,  80  Am.  St  Bep.  17,  81  N.  W.  1003,  49  L.  B.  A.  475.) 
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Plaintiff  and  his  wife  have  already  prosecuted  an  action 
for  the  recovery  of  damages  on  account  of  the  same  wrongful 
acts  alleged  in  the  complaint  in  this  action.  But  one  wrong- 
ful act  being  involved,  and  the  damages  being  eommimity 
property,  the  plaintiff  could  not  split  his  cause  of  action  and 
bring  one  action  for  damages  on  account  of  injury  to  Mrs. 
Lindsay  and  her  consequent  loss  of  time,  and  then  bring 
another  action  for  his  wrongful  expulsion  from  the  train, 
and  ask  for  damages  on  account  of  his  anxiety  concerning 
the  condition  of  Mrs.  Lindsay,  and  further,  for  damages  for 
his  loss  of  time  and  hia  wrongful  expulsion.  {Oiffen  v.  City 
of  Lewiston,  6  Idaho,  231,  55  Pac.  545.) 

It  was  the  court's  duty  to  instruct  the  jury  that  the  wrong- 
ful acts  must  have  been  committed  in  the  manner  described 
in  the  complaint — that  is,  that  said  acts  must  not  only  be 
wrongful,  but  willfully  wrongful.  {Bideout  v.  Winnebago 
Traction  Co.,  123  Wis.  297,  101  N.  W.  672,  69  L.  B.  A.  601; 
LouisviUe  etc.  B.  B.  Co.  v.  Johnson,  79  Ala.  436 ;  Binningkam 
Mineral  B.  B.  Co.  v.  Jacobs,  92  Ala.  187,  12  L.  B.  A.  T830; 
Highland  Ave.  d:  Belt  B.  B.  Co.  v.  Wim,  93  Ala.  306,  9 
South.  509.) 

A.  B.  Qough  and  J.  C.  Rich,  for  Bespondent 

The  complaint  states  ''the  facts  constituting  the  cause  of 
action  in  ordinary  and  concise  language"  as  roquired  by  the 
code.  It  is  alleged  that  certain  wrongful  acts  were  committed 
by  the  brakeman  on  this  train,  and  that  he  was  the* agent 
and  employee  of  the  defendant  company.  (6  Cyc  547,  627; 
15  Ency.  of  PI.  &  Pr.  15,  1132,  1133.) 

A  brakeman  has  authority,  if  not  directly,  at  least  by  im- 
plication, to  expel  a  passenger  from  a  train.  (Patterson  on 
Railway  Accidents,  sec.  11;  6  Cyc.  561.) 

Mental  suffering  or  nervous  shock  may  be  recovered  for 
whenever  it  is  the  natural  and  proximate  result  of  the  wrong 
done,  if  such  wrong  gives  the  party  a  cause  of  action. 
(Sutherland  on  Damages,  4th  ed.,  sec  943;  Moore  on  Carrieis, 
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pp.  887,  888;  5  Am.  &  Eng.  Ency.  of  Law,  707;  8  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  669.) 

The  plaintiff  had  a  right  of  action  for  being  expelled  from 
the  train ;  hence  he  can  recover  for  his  anxiety  on  account  of 
thus  being  separated  from  his  wife.  {Vogel  v.  McAnliffe, 
18  E.  I.  791,  31  Atl.  1;  Alabama  etc,  R.  R.  Co.  v.  Sellers,  93 
Ala.  9,  30  Am.  St.  Rep.  17,  9  South.  375;  Procter  v.  Railway 
Co.,  130  Cal.  20,  62  Pac.  306.) 

SULLIVAN,  J. — This  action  waa  brought  to  recover  dam- 
ages on  account  of  the  alleged  wrongful  expulsion  of  the 
respondent  from  one  of  the  appellant's  passenger  trains  at 
Dewyville,  Utah,  on  or  about  the  nineteenth  day  of  August, 
1905.  The  respondent  alleges,  among  other  things,  that  in 
the  morning  of  that  day  he  with  his  wife,  who  was  ill,  went 
to  the  station  at  Dewyville  for  the  purpose  of  taking  passage 
upon  appellant's  passenger  train  for  his  home  at  Montpelier, 
Idaho;  that  he  had  a  ticket  which  entitled  him  to  a  passage 
on  that  train ;  that  he  boarded  the  train,  and  as  he  approached 
the  door  of  one  of  the  coaches  thereof  the  brakeman  thereon, 
an  agent  and  employee  of  the  appellant  company,  did 
"maliciously,  wantonly,  willfully,  negligently  and  wrong- 
fully" order  respondent  off  of  said  train,  and  placed  himself 
between  respondent  and  the  door  of  said  coach  and  refused 
to  permit  him  to  enter  said  .coach,  or  any  coach ;  that  he  took 
hold  of  respondent's  shoulder  and  turned  him  from  said  door, 
and  commanded,  and  thus  compelled  him,  to  leave  said  train ; 
that  respondent's  wife  was  a  passenger  on  said  train  and  was 
in  a  feeble,  weak  and  helpless  condition,  and  required  his  care 
and  attention,  of  which  fact  he  informed  said  brakeman. 
Qeneral  damages  in  the  sum  of  $975  and  special  damages  in 
the  sum  of  $25  were  prayed. 

Demurrer  to  the  complaint  was  overruled  and  an  answer 
was  filed  denying  generally  the  allegations  of  the  complaint. 
The  cause  was  tried  by  the  court  with  a  jury  and  a  verdict 
was  rendered  in  favor  of  the  respondent  for  the  sum  of  $300, 
and  a  judgment  entered  thereon.  An  order  denying  a  new 
trial  was  made  and  this  appeal  is  from  that  order. 
Idaho,  Vol.  13—31 
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The  first  error  assigned  is  that  the  court  erred  in  overrul- 
ing the  demurrer  to  the  complaint. 

It  is  contended  by  counsel  for  appellant  that  it  is  neces- 
sary in  such  an  action  as  this  to  allege  that  the  servant  was 
acting  within  the  scope  of  his  employment.  Subdivision  2, 
section  4168,  Revised  Statutes,  provides  that  the  complaint 
must  contain  a  statement  of  the  facts  constituting  the  cause 
of  action  in  ordinary  and  concise  language.  It  is  alleged 
in  the  complaint  that  certain  wrongful  acts  were  committed 
by  the  brakeman,  the  agent  and  employee  of  the  defendant 
company,  on  its  train.  It  is  sufficient  under  our  practice  act 
to  allege  in  general  terms  that  the  injury  complained  of  was 
occasioned  by  the  negligence  of  the  servant  or  employee  of 
the  carrier  in  charge  of  the  train.  (15  Ency.  of  PL  &  Pr. 
1132;  6  Cyc.  547,  627.)  The  allegation  is  sufficient.  Under 
other  assigned  errors  the  theory  of  the  appellant  is  that  the 
respondent  voluntarily  left  the  train  at  the  suggestion  of  the 
brakeman,  notwithstanding  the  fact  that  he  had  a  ticket 
which  entitled  him  to  passage,  and  that  his  sick  wife  was  on 
the  train,  who  greatly  required  his  care  and  attention.  The 
said  brakeman  testified  that  he  did  not  eject  the  respondent 
from  the  train,  but  the  testimony  of  the  respondent  himself 
and  two  other  witnesses  convinced  the  jury  that  the  brake- 
man  did  expel  the  respondent  from  the  train.  The  defend- 
ant himself  testified  as  follows:  ''I  picked  up  my  baggage 
and  started  to  follow  my  wife  into  the  car,  and  as  I  started 
to  go  in  the  brakeman  slid  in  front  of  me  and  put  his  hand 
on  my  shoulder  and  whirled  me  around  and  says,  'Here,  you 
had  better  get  off.'  "  The  sick  wife  testified  as  follows:  ''I 
heard  loud  talking  on  the  outside  of  the  coach,  in  the  vesti- 
bule thereof,  and  there  and  then  heard  some  person  say,  'Ton 
had  better  get  off  this  train.'  "  Another  witness  testified  as 
follows:  ''The  brakeman  demanded  him  to  get  off  and  de- 
manded him  several  times.    Then  Mr.  Lindsay  got  off." 

We  think  that  the  action  of  the  brakeman  fully  justified 
the  respondent  in  getting  off  the  train  rather  than  waiting 
until  he  was  kicked  off  or  forcibly  put  off. 
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It  is  contended  by  coxmsel  for  the  appellant  that  the  brake- 
man  had  no  authority  to  expel  a  passenger,  and  for  that  rea- 
son was  acting  outside  of  his  authority  if  he  had  expelled 
him,  and  the  company  would  not  be  liable  therefor.  There 
is  nothing  in  this  contention,  for  the  correct  doctrine  on  this 
point  is  laid  down  in  3  Thompson  on  Negligence,  section  3176 ; 
Patterson  on  Railway  Accidents,  section  111 ;  6  Cyc.  561.  As 
stated  in  the  last  cited  authority,  it  is  the  duty  of  the  car- 
rier to  afford  protection  for  its  passengers,  and  if  it  has  in  its 
employ  a  brakeman  who  ejected  a  passenger  from  a  train  who 
was  entitled  to  ride,  the  company  is  certainly  liable. 

There  was  certain  evidence  introduced  as  to  the  anxiety  of 
the  respondent  on  account  of  the  condition  of  his  wife. 
Counsel  for  appellant  contend  that  this  is  not  a  legitimate 
item  of  damages;  that  damages  cannot  be  recovered  for  men- 
tal distress  and  anxiety  in  this  case,  and  cites  a  number  of 
authorities  sustaining  that  position:  There  is  a  clear  dis- 
tinction drawn  in  the  cases  as  to  what  anxiety  and  mental 
suffering  a  plaintiff  who  is  expelled  or  ejected  by  a  common 
carrier  may  recover  for,  and  we  think  the  correct  rule  in  cases 
like  the  one  at  bar  is  clearly  stated  in  Moore  on  Carriers, 
page  887,  as  follows:  ''Where  a  person  has  been  wrongfully 
and  unlawfully  expelled  or  ejected  by  the  carrier  from  a  train 
or  ear,  he  may  recover  in  an  action  against  the  carrier  the 
amount  of  the  fare  to  the  place  to  which  he  was  entitled  to 
be  carried,  damages  for  the  loss  of  time  occasioned  by  the  de- 
lay, and  any  other  pecuniary  loss  necessarily  caused  thereby 
and  proven  to  be  a  proximate  result  of  the  ejection,  and  a 
reasonable  compensation  for  the  indignity,  humiliation, 
wounded  pride  and  mental  suffering  involved  in  and  resulting 
from  such  wrongful  expulsion." 

Sutherland,  in  his  work  on  Damages,  volume  3,  4th  edition, 
section  943,  states  the  rule  a^  follows:  ''We  conceive  the  cor- 
rect rule  to  be  that  mental  suffering  or  nervous  shock  may  be 
recovered  for  whenever  it  is  the  natural  and  proximate  result 
of  the  wrong  done,  if  such  wrong  gives  the  injured  party  a 
cause  of  action."  (See,  also,  8  Am.  &  Eng.  Ency.  of  Law^ 
2d  ed^  p.  669;  5  Am.  &  Eng.  Ency.  of  Law,  p.  707.) 
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If  the  plaintiff  had  a  right  of  action  for  being  expelled 
from  the  train  on  which  he  had  taken  his  sick  wife,  we  think 
it  is  clear  that  he  can  recover  for  his  anxiety  and  mental  suf- 
fering on  account  of  thus  being  separated  from  her.  The  un- 
warranted act  of  the  servant  of  the  appellant  was  the  direct 
and  sole  cause  of  such  separation.  As  bearing  on  this  ques- 
tion, see  Vogel  v.  McAuliffe,  18  R.  I.  791,  31  Atl.  1 ;  Alabama 
etc,  R.  R.  Co.  V.  Sellers,  92  Ala.  9,  30  Am.  St.  Rep.  17,  9 
South.  375.  In  Proctor  v.  Southern  Cal.  Ry.  Co,,  130  Cal.  20, 
62  Pac.  306,  it  was  held  that  a  woman  might  recover  for  mental 
distress  for  being  separated  from  her  baggage.  If  this  is  the 
correct  rule,  we  think  that  a  husband  might  be  entitled  to  re- 
cover for  mental  distress  for  being  put  off  from  a  train  on 
which  he  was  traveling  with  his  sick  wife,  and  it  is  suggested 
by  counsel  for  respondent  that  a  man's  wife  ought  to  sustain 
as  close  and  sacred  relation  to  him  as  a  woman's  baggage  to 
her. 

Supplemental  answer  was  filed  in  this  case  in  which  was 
set  forth  in  substance  res  adjudicata,  and  in  support  of  that 
plea  upon  the  trial  the  appellant  offered  in  evidence  the  judg- 
ment-roll in  the  case  of  George  B.  Lindsay  and  wife  versus 
the  Oregon  Short  Line  Railroad  Company,  in  which  case  a 
judgment  had  been  rendered  for  the  defendant.  It  appears 
that  that  was  an  action  prosecuted  by  the  plaintiffs  to  recover 
damages  on  account  of  the  physical  injury  and  pain  and 
agony  suffered  by  Mrs.  Lindsay.  This  action  arose  from  the 
fact  of  the  unlawful  ejection  of  the  husband  from  the  train, 
for  which  unlawful  act  this  action  is  prosecuted  by  the  hus- 
band himself.  It  is  contended  that  but  one  wrongful  act  is 
involved,  and  the  damages  being  community  property,  plain- 
tiff could  not  split  his  cause  of  action  and  bring  one  action 
on  account  of  damages  to  Mrs.  Lindsay,  and  then  bring  an- 
other action  for  his  own  wrongful  expulsion  from  the  train. 

It  is  made  necessary  by  our  statute  for  the  husband  to  join 
with  the  wife  in  an  action  for  damages  for  personal  injuries 
to  herself,  where  the  proceeds  recovered  is  community  prop- 
erty, and  it  is  conceded  that  whatever  could  have  been  re- 
covered, if  anything,  in  that  action  would  have  been  oom- 
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munity.  (Rev.  Stats.,  see.  4093.)  The  wife,  under  that  sec- 
tion, could  not  sustain  her  action  to  recover  for  personal  in- 
juries without  joining  her  husband  with  her.  This  action 
the  husband  has  brought  on  his  own  account  for  injuries  sus- 
tained by  himself,  and  the  wife  is  not  a  proper  party  plaintiff 
in  this  action.  The  other  action  referred  to,  which  was 
brought  for  injury  to  the  wife,  required  judgment,  if  any,  to 
run  to  both  husband  and  wife,  and  in  the  case  at  bar  the  wife 
is  not  the  necessary  party.  The  wife,  if  she  has  a  cause  of 
action  for  personal  injuries,  must  join  her  husband  in  the 
action;  the  husband,  if  he  has  a  cause  of  action,  need  not  join 
the  wife  in  order  to  have  judgment  rendered  in  his  favor. 
The  court  did  not  err  in  rejecting  said  judgment-roll,  as  the 
defendant's  res  ad  judicata  was  not  well  taken  or  plead. 

Other  assignments  of  error  go  to  the  refusal  of  the  court 
to  give  certain  instructions  requested  by  counsel  for  the  appel- 
lant, to  the  effect  that  the  acts  complained  of  must  not  only 
have  been  wrongful  and  negligent  under  the  pleading,  but 
that  they  must  have  been  willfully  wrong.  We  do  not  think 
there  is  anything  in  this  contention,  as  we  are  clearly  of  the 
opinion  that  under  the  allegations  of  the  complaint  the  de- 
fendant might  recover  for  ordinary  negligence. 

The  refusal  to  give  certain  other  instructions  requested  by 
counsel  for  the  appellant  is  assigned  as  error,  but  after  an 
examination  of  these  instructions  we  are  satisfied  that  the 
court  did  not  err  in  refusing  to  give  such  instructions. 

The  giving  of  certain  instructions  by  the  court  is  assigneVi 
as  error.  We  think  that  the  court  correctly  stated  the  law 
in  those  instructions,  and  that  there  was  no  error  in  giving 
them. 

Counsel  for  appellant  insist  that  the  court  instructed  the 
jury  in  substance  that  they  might  award  punitive  damages 
to  the  appellant.  We  hardly  think  that  the  instructions 
taken  as  a  whole  go  to  that  extent,  and  we  think  there  was 
no  prejudicial  error  in  giving  those  instructions.  Prom  the 
small  amount  of  the  verdict  rendered,  it  does  not  indicate 
that  the  jury  gave  any  punitive  damages,  and  we  think  the 
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evidence  fully  justified  the  amount  of  the  verdict  rendered. 
The  judgment  is  affirmed,  with  costs  in  favor  of  the  respond- 
ent. 

Ailshie,  C.  J.|  concurs. 


(June  14,  1907.) 

NATHAN  TANNEB,  Jr.,  Appellant,  v.  DANIEL  C.  WOOD, 

Respondent. 

[90  Pfcc.  733.] 
Satisfaction  of  Jthmment— Obokb  Yacatino  Satisfaction  of  Jum- 

MSNT. 

1.  Where  tbe  clerk  of  the  court  has  entered  a  satisfaction  of 
judgment  under  the  provisions  of  section  4461,  Bevised  Statutes, 
and  upon  motion  made  hj  the  judgment  creditor  to  vacate  and 
set  aside  such  satisfaction  on  the  grounds  that  the  necessaij  and 
requisite  showing  had  not  been  made  and  presented  to  the  derk 
as  required  bj  the  provisions  of  the  statute,  and  upon  the  hearing 
of  such  motion  the  judgment  debtor  makes  a  showing  that  he  has 
in  fact  paid  the  judgment,  although  the  showing  so  made  is  not 
such  as  would  authorize  the  clerk  to  enter  satisfaction  of  judgment, 
it  is  made  the  dutj  of  the  court  to  hear,  examine  and  consider  sack 
showing  and  the  evidence  in  support  thereof,  and  if  he  finds  that 
in  fact  the  judgment  has  been  paid,  he  should  thereupon  either 
deny  the  motion,  or  vacate  such  satisfaction,  and  himself  make  an 
order  directing  the  entry  of  satisfaction  of  the  judgment. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  ol  the  Sixth  Judicial  Dis- 
trict for  the  County  of  Bingham.  Hon.  J.  AL  Stevens, 
Judge. 

Motion  by  the  respondent  to  vacate  and  set  aside  a  satisfac- 
tion of  judgment  entered  by  the  clerk  of  the  district  court 
under  the  provisions  of  section  4461,  Revised  Statutes,  and 
counter-showing  by  the  plaintiff  to  the  effect  that  the  judg- 
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ment  had  in  fact  been  paid.  Order  was  entered  by  the  dis- 
trict court  annulling  and  vacating  the  satisfaction  of  judg- 
ment and  ordering  the  issuance  of  execution.  Order  reversed 
and  cause  remanded  for  further  hearing. 

N.  Tanner,  Jr.,  pro  se,  cites  no  authoritiea. 

A.  M.  BoweUy  for  Respondent 

That  an  illegal  or  erroneous  entry  of  satisfaction  may  be 
set  aside  by  a  court  of  record,  which  has  undoubted  control 
of  its  own  records,  is  well  settled  by  the  decided  cases,  and 
there  seems  to  be  no  denial  of  that  right  in  a  court  of  record. 
(19  Ency.  of  PL  &  Pr.  139  >  McNeal  v.  Hunt,  6  Kan.  App. 
670,  50  Pao.  63;  Chapman  v.  Blakeman,  31  Kan.  684,  3  Pac 
277.) 

AILSHIE,  C.  J. — ^Thia  is  an  appeal  from  an  order  setting 
aside  and  vacating  a  satisfaction  of  judgment  entered  by  the 
clerk  and  directing  an  execution  to  issue  upon  the  judgment. 
It  appears  that  on  November  10,  1905,  judgment  was  entered 
in  the  district  court  in  favor  of  the  respondent  herein  and 
against  the  appellant  for  costs  in  the  sum  of  $210.85,  and 
at  the  same  time  judgment  was  entered  in  another  action 
pending  between  the  same  parties  for  costs  in  the  sum  of 
$68.85,  in  favor  of  appellant  herein.  Soon  after  the  entry 
of  these  judgments  the  sherijS  served  on  appellant  a  copy  of 
on  execution  issued  upon  a  judgment  previously  entered 
against  the  respondent  and  in  favor  of  one  Edna  M.  S.  Rich, 
and  at  the  same  time  served  with  the  execution  a  notice  that 
all  moneys  due  respondent  were  thereby  attached.  Appellant 
does  not  claim  to  have  paid  anything  to  the  officer  under  this 
execution  and  garnishment  Thereafter,  and  on  July  3,  1906, 
appellant  filed  with  the  clerk  of  the  district  court  four  papers 
attached  together,  which  purported  to  show  the  payment  to 
the  attorneys  for  Edna  M.  S.  Bich,  the  attaching  creditor  of 
Wood,  the  sum  of  $141.90,  that  being  the  difference  between 
the  judgment  which  had  been  entered  in  favor  of  appellant 
and  against  respondent  and  the  one  in  favor  of  respondent 
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and  against  appellant.    The  papers  thus  filed  were  as  followB: 

1.  A  receipt  from  Edna  M.  S.  Rich's  attomeTS,  which  was  as 
follows : 

''$141.90.  Blackfoot,  Idaho,  July  3,  1906. 

'*  Received  from  Nathan  Tanner,  Jr.,  plaintiff  in  the  case 
of  N.  Tanner,  Jr.,  vs.  D.  C.  Wood,  the  sum  of  one  hundred 
forty-one  90-100  Dollars,  being  the  amount  paid  as  garnishee 
in  the  suit  of  Edna  M.  S.  Rich  v,  D.  C.  Wood. 

Signed:  *'S.  J.  RICH  and  GEO.  Q.  RICH, 

''Attys.  for  Edna  M.  S.  Rich." 

2.  A  paper  purporting  to  be  a  copy  of  a  writ  of  execution 
in  a  case  entitled  Edna  M.  S.  Rich  v.  D.  C.  Wood ;  3.  A  blank 
form  of  writ  of  attachment  and  garnishment  notice  attached 
to  the  execution,  the  notice  being  signed  by  the  sheriff;  and 
4.  An  unverified  statement  signed  by  the  appellant  herein 
and  accompanying  the  other  papers,  which  statement  was  to 
the  effect  that  appellant  had  been  served  by  attachment  or 
garnishment  process,  and  that  he  had  paid  to  the  attaching 
creditor's  attorneys  the  sum  of  $141.90,  that  being  the  dif- 
ference between  the  two  judgments.  Upon  the  filing  of  the.se 
papers  with  the  clerk  of  the  court,  he  at  once  entered  up 
a  satisfaction  of  the  judgment  previously  entered  against  ap- 
pellant. It  is  conceded  that  the  clerk  had  no  authority  to 
enter  this  satisfaction  of  judgment,  for  the  reason  that  the 
showing  made  was  not  in  compliance  with  section  4461  of 
the  Revised  Statutes.  It  is  contended  by  appellant,  however, 
that  the  showing  waa  sufficient  to  justify,  and  indeed  require, 
that  the  court  upon  the  hearing  order  a  satisfaction  to  be'  en- 
tered up  in  conformity  with  the  provisions  of  the  latter  part 
of  the  section  above  referred  to,  as  it  is  there  provided  that 
the  court  may  order  the  entry  of  a  satisfaction  without  the 
formal  showing  necessary  to  justify  the  clerk  in  entering  such 
a  satisfaction.  In  this  case,  however,  the  court  does  not  seem 
to  have  acted  upon  the  showing  made  by  appellant  in  the 
lower  court,  but  simply  ordered  the  satisfaction  that  had  pre- 
viously been  entered  by  the  clerk  to  be  vacated,  and  that 
execution  issue  upon  the  judgment    It  is  conceded  here,  and 
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indeed  was  so  conceded  in  the  lower  court,  that  appellant's 
judgment  for  $68.85  should  have  been  offset  against  the  re- 
Bi)ondent'8  judgment  for  $210.85,  and  that  there  could  have 
been  in  no  event  an  execution  for  more  than  $141.90,  the  dif- 
ference between  the  two  judgments.  Even  if  the  appellant's 
showing  had  not  been  sufficient  to  justify  the  trial  court  in 
ordering  a  satisfaction  of  the  judgment,  it  was  nevertheless 
error  to  direct  the  issuance  of  an  execution  for  the  full  sum 
of  respondent's  judgment  of  $210.85. 

We  think,  as  a  matter  of  technical  law,  the  district  judge 
acted  properly  in  vacating  and  setting  aside  the  satisfaction 
of  judgment  entered  by  the  clerk.  He  had  clearly  acted 
without  authority,  for  the  reason  that  the  showing  made 
was  not  in  compliance  with  the  statute,  nor  was  it  such  as  to 
authorize  the  clerk  to  enter  a  satisfaction  of  judgment.  On 
the  other  hand,  we  think  that  when  the  matter  was  brought 
before  the  trial  court  on  motion,  and  the  appellant  made  what 
would  seem  to  be  at  least  a  prima  facie  showing  that  he  had 
paid  the  judgment  to  respondent's  attaching  creditor,  the 
court  should  have  examined  into  that  matter  and  made  a  find- 
ing as  to  whether  or  not  the  appellant  had  in  fact  paid  the 
judgment.  If  the  court  should  have  found  that  the  judg- 
•  ment  had  been  paid,  and  that  as  a  matter  of  right  it  should 
be  satisfied,  then  there  would  have  been  no  occasion  for  hav- 
ing the  satisfaction  entered  by  the  clerk  vacated  and  again 
ordering  another  satisfaction  entered^  since  there  is  no  occa- 
sion for  doing  a  useless  thing. 

On  examination  of  the  motion  as  to  whether  the  judgment 
had  been  paid  or  not,  it  would  have  been  necessary  for  the 
court  to  ascertain  the  regularity  and  validity  of  the  attach- 
ment and  garnishment  process  served  on  appellant  in  the  case 
of  Edna  M.  S.  Rich  against  respondent.  The  question  of  the 
regularity  of  the  process  and  priority  of  liens  against  the 
judgment  would  have  been  proper  and  necessary  questions 
for  the  court  to  determine.  In  view  of  the  fact  that  in  no 
event  could  the  execution  issue  for  more  than  $141.90,  and 
since  it  was  the  duty  of  the  court  when  such  motion  was  made 
to  determine  whether  or  not  the  judgment  had  in  fact  been 
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paid,  it  will  be  necessary  to  remand  this  ease  for  farther 
proceedings.  The  order  of  the  district  court  will,  therefore^ 
be  reversed  and  the  cause  remanded,  with  instractions  to 
the  trial  court  to  hear  and  determine  the  question  as  to 
whether  or  not  the  judgment  has  in  fact  been  paid,  and  enter 
an  order  in  accordance  with  the  facts  so  found. 

Order  reversed  and  the  cause  remanded,  with  directions 
to  take  further  proceedings  as  above  indicated.  Costs  of 
this  appeal  will  be  equally  divided  between  the  appellant  and 
respondent 

*    Sullivan,  J.,  concurs. 


(June  16,  1907.) 

JOHN  B.  WHITE  et  al..  Respondents,  v.  MOSES  B.  WHIT- 
COMB  et  al.,  Appellants. 

[90  Pae.  1080.] 

Extension  or  Taa  to  Pbepabx  Statsmknt — ^Notick  or  Appuoatioh 
ro&— Appeal  from  Jttdgment — Insuffigoncy  of  £yn>ENCB  to 
SuFPOKT — ^When  Insufficibnct  of  Evidbnce  mat  be  Coksidbbed 
on  Appeal  fbom  Judgment — ^Akd  When  mat  be  Considebed  on 
Appeal  fbom  Obdeb  Denying  New  Tbial — Impbopebly  UNrriNa 
Causes  of  Action — Misjoindeb  of  Pabties  Defendant — Demubbbb 
TO  Complaint — Townsite  on  Public  Domain — ^Homestead  Claim- 
ants— Decision  of  Secbetaby  of  Intebiob — ^Findinqs  of  Fact 
BY — Action  in  Ejectment. 

1.  Under  the  provisionB  of  section  4892,  Bevised  Statutes,  the 
respondent  is  not  entitled  to  notice  of  application  bj  appellant  for 
an  extension  of  time  in  which  to  prepare  and  file  statement  of  the 
case. 

2.  Under  the  provisions  of  section  4807,  the  insuificienej  of  the 
evidence  to  support  the  decision  cannot  be  considered  on  an  appeal 
from  the  judgment  unless  the  appeal  is  taken  within  siztj  dajs 
after  the  rendition  of  the  judgment. 

3.  Under  the  provisions  of  said  section,  an  appeal  maj  be  taken 
from  an  order  denying  a  motion  for  a  new  trial  within  nxtj  dajn 
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after  the  order  is  made  and  entered  in  the  ndnutes  of  the  court 
or  filed  nvith  the  clerk,  and  where  the  question  of  the  ineofficiency 
of  the  evidence  to  support  the  verdict  or  decision  is  properly  raised, 
it  may  be  determined  on  an  appeal  from  such  order,  although  the 
appeal  from  the  judgment  is  not  taken  within  six^  days  after  iti 
rendition. 

4.  Under  the  provisions  of  section  4169,  Bevised  Statutes,  a  plain- 
tiir  may  unite  several  causes  of  action  in  the  complaint  to  recover 
Bi>eeific  real  property,  with  or  without  damages,  for  withholding  the 
name  or  for  waste  committed  thereon  and  the  rents  and  profits 
tltereof,  where  the  same  judgment  is  asked  against  all  of  the  de- 
fendants. 

5.  Under  the  provisions  of  said  section,  where  a  numWr  of 
parties  have  at  divers  times,  and  without  concert  of  action  or 
collusion,  gone  upon  a  certain  tract  of  land  and  each  taken  sever- 
ally a  part  thereof  and  erected  improvements  thereon,  and  one  or 
more  of  the  parties  have  individually  and  on  their  own  account 
removed  certain  improvements  placed  thereon  by  himself,  a  cause 
of  action  for  such  removal  against  such  defendant  cannot  be  joined 
with  an  action  against  all  of  the  defendants  for  a  restitution  of 
the  entire  premises. 

6.  The  demurrer  to  the  complaint  should  have  been  sustained, 
on  the  ground  that  several  causes  of  action  were  improperly  united, 
and  the  plaintiff  given  permission  to  amend  his  complaint  and  to 
set  forth  the  causes  of  action  upon  which  he  relied. 

7.  Where  the  secretary  of  the  interior  under  a  contest  proceeding 
between  W.  and  the  probate  judge  on  behalf  of  townsite  claimants 
has  found  as  a  fact  that  W.'s  claim  to  the  land  in  controversy 
was  prior  to  that  of  the  townsite  claimants,  this  court  would  not 
be  justified  in  holding  that  W.  held  the  title  thereto  procured  from 
the  government  as  trustee  for  the  townsite  claimants. 

8.  Under  the  provisions  of  section  2387,  Bevised  Statutes  of  the 
United  States,  land  settled  upon,  occupied  and  used  for  townsite 
purposes  and  for  trade  and  business  is  not  subject  to  entry  under 
the  homestead  lavni  of  the  United  States. 

9.  Where  one  party  has  acquired  the  legal  title  to  property  to 
which  another  has  the  better  right,  a  court  of  equity  will  convert 
him  into  a  trustee  of  the  true  owner,  and  compel  him  to  convey 
the  legal  title  to  the  equitable  owner. 

10.  In  this  matter,  the  secretary  of  the  interior  has  found  as 
a  fact  that  W.'s  claim  to  said  land  was  prior  to  that  of  the  town- 
site  claimants  and  for  that  reason  this  court  would  not  be  justified 
in  holding  that  W.  held  said  legal  title  as  trustee  for  the  townsite 
claimantiu 

(Syllabus  l^  the  court*) 

I 
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APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Kootenai  County.     Hon.  Ralph  T.  Morgan,  Judge. 

Action  in  ejectment  and  for  damages.  Judgment  for  plain- 
tiff.   Modified. 

Albert  Allen  and  John  P.  Gray,  for  Appellants. 

If  the  land  in  controversy  was  selected  as  a  site  for  a  city 
or  town,  or  occupied  for  townsite  purposes,  or  occupied  for 
business  and  trade,  the  homestead  and  pre-emption  laws  did 
not  apply  to  the  same,  and  did  not  authorize  the  officers  of  the 
land  department  to  permit  an  entry  thereon,  or  to  issue  a 
patent  therefor.  (19  Stats,  at  Large,  392;  6  Fed.  Stats.  Ann. 
353.) 

Where  one  party  has  acquired  the  legal  title  to  property 
to  which  another  had  the  better  right,  a  court  of  equity  will 
convert  him  into  a  trustee  of  the  true  owner,  and  compel 
him  to  convey  the  legal  title.  {Stark  v,  Starrs,  6  Wall.  402, 
419,  18  L.  ed.  925;  John  v.  Towsley,  13  Wall  72,  85,  20  L. 
ed.  485.) 

It  is  clear  that  the  land  department  totally  ignored  the 
fact  that  White  had  claimed  and  possessed  the  land  entirely 
south  of  the  railroad  track,  and  not  including  any  portion 
of  the  land  in  dispute  up  to  and  until  the  time  he  made  a 
homestead  entry  thereon  on  November  27,  1895. 

Notwithstanding  the  fact  that  the  acting  secretary  fomid 
that  the  buildings  had  been  moved  off  the  right  of  way  and 
upon  the  land  in  controversy  long  before  White  made  his 
homestead  entry,  and  that  it  was  shown  on  the  public  map 
that  a  townsite  existed  thereon,  the  officers  of  the  land  de- 
partment allowed  White's  entry,  and  awarded  him  a  patent 
for  the  land,  including  the  buildings  and  improvements  of 
the  value  of  many  thousands  of  dollars,  placed  thereon  by  the 
town  occupants.  By  this  erroneous  decision  of  the  law  the 
officers  of  the  land  department  have  given  to  Mr.  White  a 
title  through  the  patent,  which  in  equity  and  good  conscience, 
and  under  the  laws  of  the  United  States,  should  have  gone  to 
the  probate  judge,  to  be  held  by  him  in  trust  for  the  benefit 
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of  the  occupants  of  the  town.  {Burfenning  v.  Chicago  etc. 
Ry.,  163  U.  S.  321,  41  L.  ed.  175,  16  Sup.  Ct.  Rep.  1018.) 

The  map  of  the  public  surveys  for  that'  township  had  been 
exhibited  to  the  officers  of  the  land  department  on  the  trial, 
and  that  map  showed  on  its  face  that  the  townsite  of  Clarks 
Fork  existed  thereon  at  the  time  of  the  survey  in  the  field. 
In  that  respect  it  is  identical  with  the  case  of  Morton  v.  Ne- 
braska, 21  WaU.  660,  22  L.  ed.  639. 

The  laws  of  Congress  prohibiting  the  acquiring  of  title 
by  pre-emption  and  homestead  to  lands  included  within  the 
limits  of  an  incorporated  city  or  town,  or  within  the  limits 
of  land  selected  as  a  site  for  a  city  or  town,  and  to  lands  oc- 
cupied for  the  purposes  of  business  and  trade  and  not  for 
agriculture,  were  framed  with  a  view  to  protecting  the  town- 
site  settlers  on  the  public  lands  from  just  the  kind  of  a  claim 
that  the  plaintiffs  assert  in  this  case.  (Atherton  v.  Fowler, 
96  U.  S.  519,  24  L.  ed.  732.) 

H.  M.  Stephens  and  F.  B.  Einyon,  for  Respondents. 

The  appellants  were  entitled  to  notice  of  an  application  for 
extension  of  time  to  file  a  statement  on  motion  for  a  new  trial 
and  appeal  independent  of  statute.  (Peter  v.  Kalez,  11 
Idaho,  554,  559,  83  Pac.  526;  Sandstrom  v.  Smith,  11  Idaho, 
779,  84  Pac.  1060;  Swartz  v.  Davis,  9  Idaho,  238,  74  Pac.  800; 
Sticliney  v.  Hanrdhan,  7  Idaho,  424,  63  Pac.  189.) 

The  court  cannot  consider  the  sufficiency  of  the  evidence 
in  this  case,  so  far  as  consideration  thereof  has  any  tendency 
to  support  any  error  assigned  by  the  appellants,  for  the  rea- 
son that  the  appeal  herein  was  not  taken  within  sixty  days 
after  the  rendition  of  the  judgment  and  decree  appealed 
from.  (Rev.  Stats.  1887,  sec.  4807;  Sess.  Laws  1899,  p.  273; 
Moe  V,  Harger,  10  Idaho,  194,  196,  77  Pac.  645;  Cunningham 
V.  Stoner,  10  Idaho,  557,  79  Pac,  228;  Mahoney  v.  Board  of 
Commrs.,  8  Idaho,  377,  69  Pac.  108;  Brady  v.  Linehan,  5 
Idaho,  738,  51  Pac.  761;  Young  v.  Tiner,  4  Idaho,  274,  275, 
38  Pac.  697;  Holt  v.  Spokane  etc.  By.  Co.,  3  Idaho,  703,  35 
Fac.  39.) 
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One  action  may  be  maintained  against  several  parties  de- 
fendant when  they  are  upon  the  land  wrongfully,  or  are  tres- 
passers, whether  tiiey  hold  jointly  or  severally.  {Andrews 
V.  Carlile,  20  Colo.  372,  38  Pac.  466;  Cunningham's  Lessee  v. 
Bradley,  26  Oa.  238;  WaUamson  v.  SnowhiU,  13  N.  J.  L. 
23,  22  Am.  Dec.  496;  Marshall  v.  Wood,  5  Vt.  250;  Stuart's 
Heirs  v.  Coalter,  4  Rand.  74,  15  Am.  Dec.  731;  Idaho  Rev. 
Stats.  1887,  sees.  4102,  4103,  4169;  Brady  v.  Linehan,  5  Idaho, 
739,  15  Pac.  761 ;  Tew  v.  Henderson,  116  Ala.  545,  23  South. 
128;  Stevens  v.  Home  Sav.  &  Loan  Assn.,  5  Idaho,  741,  51 
Pac.  779,  986;  Burke  Land  etc.  Co.  v.  Wells,  Fargo  &  Co., 
7  Idaho,  42,  60  Pac.  87;  Taylor  v.  Bartholomew,  6  Idaho,  505, 
506,  56  Pac.  325;  Frost  v,  Alturas  Water  Co.,  11  Idaho,  294, 
81  Pac.  996;  Lewis  v.  Hinson,  64  S.  C.  571,  43  S.  B.  15; 
Pomeroy's  Code  Remedies,  sec.  295;  7  Ency.  of  PL  &  Pr.  312, 
and  authorities  there  cited;  Curtis  v.  Sutter,  15  Cal.  260.) 

The  joining  of  causes  of  action  for  possession  and  damages 
in  the  same  complaint  is  not  a  misjoinder.  {Langsdale  v. 
Woollen,  120  Ind.  16,  21  N.  E.  659;  10  Ency.  of  Law,  2d  ed., 
538 ;  R«v.  Stats.  1887,  sees.  4169, 4541.) 

If  the  item  as  to  Gordon  Dougharty  and  wife  is  not  re- 
coverable in  this  action  under  the  statute,  which  makes  his 
trespass  a  part  of  the  cause  of  action  for  the  possession  of 
real  property,  then  the  remedy  is  by  the  court  disregarding 
it  and  modifying  the  judgment. 

As  to  trespassers,  the  plaintiff  may  bring  a  single  cause 
of  action  against  several  defendants  relative  to  a  single, 
separate  or  distinct  tenement  or  parcel  of  land,  if  his  title 
as  to  all  of  the  defendants  is  the  same.  (7  Ency.  of  PI.  & 
Pr.  312;  Newell  on  Ejectment,  sec.  44;  Beard  v.  Piedery,  3 
Wall.  479,  483,  18  L.  ed.  88.)  That  the  defendants  in  this 
action  are  trespassers  there  can  be  no  doubt.  (11  Jaggard  on 
Torts,  660.) 

Under  the  statute  (section  4169),  the  action  for  possession 
and  for  damages  for  withholding  the  possession  and  for  waste 
may  be  joined.  The  complaint  would  not  be  demurrable  for 
misjoinder  of  causes  of  action*  {Fox  v.  Rogers,  6  Idaho, 
715,  716,  59  Pac.  538.) 
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The  judgment  of  the  interior  departmait  was  and  is  res 
adjudicata  of  all  questions  herein  involved.  {James  v,  Oer^ 
mania  Iron  Co.,  107  Fed.  597,  46  C.  C.  A.  476.) 

All  questions  of  fact  and  all  questions  of  mixed  law  and 
fact  involved,  or  which  might  have  been  presented  in  a  con- 
test in  the  interior  department  and  determined,  expressly  in 
finding  of  facts  or  by  the  issuance  of  the  patent,  are  conclu- 
sive upon  the  courts,  in  the  absence  of  fraud  practiced  upon 
the  complaining  party  or  upon  the  land  officers,  or  fraud  in 
which  the  officers  of  the  interior  department  participated. 
(Skepley  v.  Cowan,  91  U.  S.  330,  23  L.  ed.  424;  French  v. 
Fyan,  93  U.  S.  171,  172,  23  L.  ed.  812;  United  States  v. 
Throckmorton,  98  U.  S.  61,  25  L.  ed.  93;  Vance  v.  Burbank, 
101  U.  S.  514,  25  L.  ed.  929;  Marquez  v.  Fnsbie,  101  U.  S. 
476-478,  25  L.  ed.  800;  United  States  v.  Atherton,  102  U.  S. 
372,  374,  26  L.  ed.  213;  Quinby  v.  Conlan,  104  U.  S.  420, 

26  L.  ed.  800;  Steele  v.  Smelting  Co.,  106  U.  S.  447,  27  L.  ed. 
226,  1  Sup.  Ct.  Rep.  394;  Baldwin  v.  Stark,  107  U.  S.  463, 

27  L.  ed.  526,  2  Sup.  Ct.  Rep.  474;  Lee  v.  Johnson,  116  U.  S. 
48,  29  L.  ed.  570,  6  Sup.  Ct.  Rep.  249;  Sanford  v.  Sanford, 
139  U.  S.  647,  35  L.  ed.  290,  11  Sup.  Ct.  Rep.  667;  Stewart  v. 
McHarry,  159  U.  S.  643,  40  L.  ed.  290,  16  Sup.  Ct.  Rep.  117; 
De  Cambra  v.  Rogers,  189  U.  S.  119,  47  L.  ed.  734,  23  Sup. 
Ct.  Rep.  519 ;  James  v.  Oermania  Ins.  Co.,  107  Fed.  597,  46 
C.  C.  A.  476;  LeFevre  v.  Amonson,  11  Idaho,  45,  81  Pac.  71; 
Wiseman  v.  Eastman,  21  Wash.  169-177,  57  Pac.  398 ;  State 
V.  Batchelder,  5  Minn.  223  (Gil.  178),  80  Am.  Dec.  410.) 

The  courts  cannot,  and  will  not,  sit  in  review  of  the  ad- 
judications of  the  interior  department,  or  inquire  into  the 
extent  of  the  inquiry  made  by  said  department,  or  as  to  the 
weight  or  sufficiency  of  the  evidence,  or  the  nature  or  extent 
of  consideration  given  the  evidence  in  the  absence  of  fraud. 
(Rogers  v.  De  Cambra,  132  Cal.  502,  60  Pac.  863,  64  Pac. 
894;  Wiseman  v.  Eastman,  supra;  Lawrence  v.  Potter,  22 
Wash.  36,  60  Pac.  147;  Cray's  Harbor  Co.  v.  Drum,  23  Wash. 
709,  63  Pac.  530;  SmaU  v.  Rakestraw,  28  Mont.  413,  104  Am. 
St.  Rep.  691,  72  Pac.  746;  Parsons  v.  Vemke,  4  N.  Dak.  452, 
50  Am.  St.  Rep.  669,  61  N.  W.  1036.) 
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Settlement,  occupancy  and  assertion  of  daim,  as  found  by  the 
interior  department,  by  respondents  ^ui)on  unsurveyed  lands 
of  the  United  States  cut  off  all  claims  subsequent  to  the  date 
of  such  settlement.  (1  U.  S.  Supp.  Eev.  Stats.,  282,  283; 
Sturr  v.  Beck,  133  U.  S.  541,  33  L.  ed.  761,  10  Sup.  Ct.  Rep. 
352,  353;  N.  P.  R.  Co.  v.  Smith,  171  U.  S.  260,  43  L.  ed. 
157,  18  Sup.  Ct.  Rep.  794;  Nelson  v.  N.  P.  B.  Co.,  188  U.  S. 
108,  47  L.  ed.  406,  23  Sup.  Ct.  Rep.  302,  308;  Baker  v.  Biggs, 
15  L.  D.  41;  Melder  v.  White,  28  L.  D.  412;  John  T.  Wright, 

32  L.  D.  525.) 

The  settlement  of  the  respondents  authorized  the  claim  and 
entry  for  the  whole  quarter  section.  {Quinby  v,  Conlan,  104 
U.  S.  423,  26  L.  ed.  800.) 

No  entry  could  have  been  made  by  respondent  John  E. 
White  for  anything  less  than  a  legal  subdivision  of  forty 
acres  or  a  lot  according  to  the  government  survey.  (U.  S. 
Rev.  Stats.,  sec.  2289,  as  amended  in  1891;  Warren  v.  Van 
Brunt,  19  Wall.  652,  22  L.  ed.  219;  Payne  Townsite  Co.  v. 
Mick,  18  L.  D.  223;  Instructions,  32  L.  D.  239;  John  T. 
Wright,  32  L.  D.  524 ;  Ferguson  v.  McLaughlin,  96  U.  S.  175, 
24  L.  ed.  624.) 

There  is  no  authority  for  dividing  a  legal  subdivision  be- 
tween a  homesteader  and  townsite  claimants  except  by  mu- 
tual consent  of  all  interested  parties.  (U.  S.  Rev.  Stats.,  sec 
2274;  Dunegan  v.  Sparks,  32  L.  D.  313,  314;  HaU  v.  Mitchell, 
24  L.  D.  584;  Hopkins  v.  Wagner,  23  L.  D.  400.) 

Mistake  or  fraud  must  be  proven  by  more  than  a  pre- 
ponderance of  the  evidence.  The  evidence  must  sustain  alle- 
gations of  mistake  and  fraud  to  a  degree  which  is  beyond  rea- 
sonable controversy.  {Maxwell  Land  Orant  Case,  121  TJ.  S. 
325,  379,  30  L.  ed.  949,  7  Sup.  Ct.  Rep.  1015;  Colorado  Coal 
&  Iron  Co.  V.  United  States,  123  U.  S.  307,  31  L.  ed.  182,  8 
Sup.  Ct.  Rep.  135 ;  United  States  v.  Hancock,  133  U.  S.  193, 

33  L.  ed.  601,  10  Sup.  Ct.  Rep.  264;  United  States  v.  Budd, 
144  U.  S.  154,  36  L.  ed.  384,  12  Sup.  Ct.  Rep.  577  j  ThaUman 
V.  Thomas,  111  Fed.  277,  49  C.  C.  A.  317.) 
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SULLIVAN,  J. — This  is  an  action  in  ejectment  to  recover 
possession  of  the  N.  W.  %  of  the  S.  W.  14  and  lots  5,  6  and  7, 
of  section  2,  Twp.  55  N.  of  R.  2  West  of  B.  M.,  in  Kootenai 
county.  An  amended  complaint  was  filed  and  will  hereafter 
be  referred  to  as  the  complaint. 

After  alleging  the  ownership,  in  fee,  in  the  plaintiffs,  it 
is  alleged  that  the  defendants  are  wrongfully  and  unlawfully 
in  possession  of  small  portions  of  the  tracts  above  described, 
and  have  used  and  occupied  the  same  for  a  long  period  of 
time;  that  the  premises  were  acquired  by  plaintiffs  by  home- 
stead entry,  final  proof  being  made  on  the  27th  of  November, 
1897,  and  that  a  patent  was  issued  therefor  on  July  14,  1903 ; 
that  the  defendant,  Gordon  Dougharty,  removed  from  a  por- 
tion of  said  premises  lasting  improvements  of  the  value  of 
$3,000,  and  judgment  is  prayed  against  all  of  the  defendants 
for  the  recovery  of  the  possession,  and  for  $250  per  month 
damages  from  November  27,  1897,  for  the  use  and  occupa- 
tion of  the  premises,  and  for  a  separate  judgment  against  said 
Dougharty  for  the  sum  of  $3,000  for  buildings  alleged  to  have 
been  removed  by  him  from  said  premises. 

The  defendants  demurred  to  the  complaint,  first,  on  the 
ground  of  misjoinder  of  parties  defendant,  in  that  it  ap- 
peared on  the  face  of  the  complaint  that  the  defendants 
severally  occupied  distinct  and  separate  tracts  or  portions 
of  said  premises,  and  that  defendants  do  not  occupy  any  por- 
tion thereof  jointly,  and  that  plaintiffs  demand  judgment 
against  all  of  the  defendants  jointly  for  the  sum  of  $250 
per  month  from  November  27,  1897,  for  the  use  and  occupa- 
tion of  said  premises,  while  it  appears  that  the  defendants 
occupy  small  tracts  of  said  premises  in  severalty,  and  not 
jointly,  and  that  one  of  said  defendants  cannot  be  held  for 
the  use  and  occupation  of  the  others,  and  that  a  cause  of  ac- 
tion against  defendants  in  ejectment  and  for  the  use  and 
occupation  of  said  premises  is  joined  against  the  defendant 
Dougharty  for  wrongfully  removing  improvements  from  said 
premises  of  the  value  of  $3,000 ;  secondly,  that  several  causes 
of  action  have  been  improperly  united  in  this:  That  it  ap- 
pears on  the  face  of  the  complaint  that  the  defendants  sev- 
Idaho,  Vol.  13—32 
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erally  occupied  separate  and  distinct  parts  or  portions  of 
that  land  described  in  said  complaint,  and  do  not  occupy  any 
part  or  portion  thereof  jointly;  and  that  the  plaintiffs  claim 
to  recover  from  the  defendants  jointly  $250  per  month  for 
the  use  and  occupation,  whereas  said  complaint  shows  that 
the  defendants  occupy  small  parts  or  tracts  in  severalty  and 
separately  and  not  jointly;  and  it  aLso  appears  that  the  cause 
of  action  in  ejectment  against  all  of  the  defendants  and  the 
cause  of  action  in  tort  against  the  defendant  Dougharty  for 
removing  improvements,  are  improperly  joined;  and  thirdly, 
that  the  complaint  described  four  certain  forty-acre  tracts 
of  land,  and  does  not  specify  or  describe  the  small  lots  or 
tracts  occupied  by  the  defendants,  or  specify  in  which  of 
the  four  forty-acre  tracts  of  land  described  the  small  por- 
tions occupied  by  the  defendants  are  situated,  and  does  not 
describe  from  what  portion  of  the  land  the  defendant 
Dougharty  removed  permanent  and  lasting  improvements; 
and  fourthly,  that  said  complaint  on  its  face  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the  de- 
fendants, or  either  of  them. 

Said  demurrer  was  overruled  by  the  court.  The  defendants 
thereupon  filed  their  answer  and  cross-complaint,  whereby 
they  admitted  certain  allegations  of  the  complaint  and  denied 
others,  and  in  the  second  paragraph  of  the  answer  they  denied 
that  they,  or  either  of  them,  are  now,  or  ever  have  been,  in 
possession  of  said  lots  5,  6  and  7  or  any  part  thereof,  or  that 
they  have  been  in  possession  of  said  N.  W.  ^4  of  the  S.  W.  % 
of  said  section  2  lying  south  of  the  right  of  way  of  the  North- 
em  Pacific  Railroad  and  east  of  the  county  road,  and  disclaim 
all  interest  therein ;  and  deny  that  the  plaintiffs,  or  either  of 
them,  are  now,  or  ever  were,  the  owners  in  fee  or  otherwise,  or 
entitled  to  the  immediate  or  exclusive  possession  or  any  posses- 
sion of  any  part  of  said  lands,  except  said  lots  5,  6  and  7,  and 
that  part  of  the  N.  W.  %  of  the  S.  W.  %  of  said  section, 
lying  south  of  the  right  of  way  of  the  Northern  Pacific  Bail- 
road  and  east  of  the  county  road;  and  admit  that  the  de- 
fendants severally  and  each  for  himself  has  used  and  ocea* 
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pied  portions  of  said  N.  W.  %  of  the  S.  W.  %  of  said  seo- 
tion  for  a  long  period  of  time. 

In  their  cross-complaint  the  defendants  allege,  among 
other  things,  that  in  the  year  1884,  while  said  premises  were 
a  part  of  the  unsurveyed  public  land  of  the  United  States, 
and  long  before  any  settlement  was  made  by  the  plaintiffs 
thereon,  that  the  part  of  the  premises  above  described  as  the 
N.  W.  %  of  the  S.  W.  %  of  said  section  2  was  settled  upon, 
occupied,  appropriated  and  used  as  a  townsite  for  townsite 
purposes,  and  for' purposes  of  trade  and  business,  and  was 
then  and  ever  since  has  been  known  as  the  town  of  Clarks 
Fork;  that  said  town  then  contained,  and  ever  since  has  con- 
tained, a  population  of  about  one  hundred  inhabitants,  and 
then  contained,  and  ever  since  has  contained,  a  public  rail- 
road depot,  a  United  States  postoffice,  hotels,  saloons  and  resi- 
dences; that  said  town  was  and  is  situated  at  the  point  where 
the  Northern  Pacific  Railroad  crossed  the  Clarks  Fork  of  the 
Columbia  river,  and  at  all  times  was  and  is  the  center  of  the 
shipping  and  supply  point  of  a  large  area  of  country  in  which 
the  business  of  lumbering,  mining  and  farming  are  carried 
on ;  that  the  defendants,  and  each  of  them,  are  now  residents 
and  occupants  of  said  town,  and  that  they  and  their  grantors 
and  predecessors  in  interest  have  been  residents  and  occu- 
pants of  said  town  ever  since  long  before  the  plaintiffs,  or 
either  of  them,  settled  upon  said  land ;  that  on  November  17, 
1890,  the  plaintiff  John  White  was  station  agent  of  the 
Northern  Pacific  Railway  Company  at  said  town  of  Clarks 
Fork;  that  he  claimed  one  hundred  and  sixty  acres  of  land 
lying  south  of  the  Northern  Pacific  Railroad  track,  and  that 
he  marked  the  boundaries  thereof  on  the  ground  and  erected 
a  dwelling-house  thereon,  and  he  and  his  wife  have  since  re- 
sided in  said  house;  that  said  one  hundred  and  sixty  acres 
of  land  so  claimed  and  the  boundaries  so  marked  included 
within  its  boundaries  that  part  of  what  is  known  as  the  N.  W. 
^  of  the  S.  W.  %  of  said  section  2  lying  south  of  said 
railroad  right  of  way,  and  east  of  the  county  road,  and  con- 
tained five  and  ninety-four  hundredths  acres  of  said  forty- 
aere  tracts  and  that  said  plaintiff  did  not  at  any  time  prior 
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to  the  twenty-seventh  day  of  November,  1895,  claim  any  jwr- 
tion  of  said  forty-acre  tract  other  than  the  part  lying  south 
of  said  railroad  right  of  way  and  east  of  the  counly  road; 
and  then  proceeds  to  set  up  the  facts  showing  what  was  done 
thereafter  by  the  occupants  of  said  land,  and  avers  that  said 
premises  was  settled  upon  and  occupied  for  purposes  of  trade 
and  business,  and  as  and  for  a  townsite,  and  also  alleges  that 
on  the  twenty-seventh  day  of  November,  1895,  the  plaintiff, 
John  White,  with  intent  to  cheat  and  defraud  the  said  town- 
site  occupants  and  to  obtain  title  to  said  lots,  buildings  and 
improvements  of  said  town  occupants,  made  a  homestead 
entry  for  the  lands  described  in  the  complaint,  falsely  claim- 
ing that  the  same  was  unappropriated  public  lands. 

It  was  also  alleged  that  on  the  eighth  day  of  January,  1896, 
the  probate  judge  of  said  county  entered  a  contest  against  the 
homestead  entry  of  White  in  so  far  as  the  same  included  said 
N.  W.  %  of  the  S.  W.  %  of  said  section  2 ;  that  said  contest 
was  decided  by  the  register  and  receiver  in  favor  of  said 
White;  that  an  appeal  was  taiken  from  their  decision  to  the 
commissioner  of  the  general  land  ofiSce,  who  affirmed  the  de- 
cision of  the  register  and  receiver;  and  that  an  appeal  was 
taken  from-  the  decision  of  said  commissioner  to  the  secre- 
tary of  the  interior,  who  affirmed  the  decision  of  the  com- 
missioner and  awarded  said  land  to  said  White;  that  there- 
after the  secretary  of  the  interior  ordered  a  further  hearing 
and  additional  testimony  to  be  taken  in  said  matter,  which 
was  done,  and  thereafter  the  secretary  of  the  interior  finally 
decided  said  contest  in  favor  of  said  White  and  awarded  him 
a  patent  for  said  lands. 

Defendants  further  allege  that  the  undisputed  facts  show 
that  said  lands  upon  which  said  townsite  was  situated  were 
occupied  and  used  as  a  townsite  for  purposes  of  business  and 
trade  and  not  for  agriculture;  and  thereafter,  notwithstand- 
ing the  law  and  facts,  it  was  held  by  the  secretary  of  the 
interior  that  said  land  was  subject  to  entry  under  the  home- 
stead laws,  and  allege  that  said  decision  was  erroneous  and 
contrary  to  law;  and  that  by  said  erroneous  decision,  White 
wrongfully  and  illegally  obtained  title  to  said  townsite,  when 
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in  equity  and  good  conscience,  under  the  laws  of  the  United 
States  the  patent  should  have  issued  to  said  probate  judge  in 
trust  for  the  several  use  and  benefit  of  the  occupants  thereof 
according  to  their  respective  interests,  and  pray  for  judg- 
ment to  the  effect  that  the  plaintiffs  hold  the  legal  title  to 
said  lands  included  within  the  limits  of  said  townsite  in  trust 
for  the  several  use  and  benefit  of  the  occupants  thereof. 

The  plaintiffs  answered  the  cross*complaint  and  denied 
nearly  all  of  its  allegations,  and  attached  to  their  answer  the 
decision  of  the  secretary  of  the  interior. 

Upon  the  issues  thus  made,  the  cause  was  tried  before  the 
court  without  a  jury,  and  judgment  was  entered  in  favor  of 
plaintiffs  and  against  the  defendants,  adjudging  the  plain- 
tiffs to  be  the  owners  in  fee  of  all  of  the  land  described  in 
the  complaint,  and  that  they  were  entitled  to  recover  the  same 
or  any  part  thereof  held  by  the  defendants  or  either  of  them, 
and  also  adjudging  that  plaintiffs  recover  of  the  defendants 
severally  certain  sums  for  the  use  or  occupation  of  the  prem- 
ises occupied  by  them  severally,  and  judgment  against  the 
defendant  Dougharty  and  wife  for  the  sum  of  $2,510  for  use 
and  occupation  and  the  value  of  certain  improvements  re- 
moved by  them,  and  quieted  the  title  in  the  plaintiffs  and  for 
costs  of  suit.  A  motion  for  a  new  trial  was  made  and  over- 
ruled. This  appeal  is  from  the  judgment  and  order  overrul- 
ing the  motion  for  a  new  trial 

Counsel  for  respondents  have  made  a  motion  to  strike  the 
statement  of  the  case  from  the  transcript  upon  the  grounds 
that  the  same  was  not  filed  or  served  within  the  time  require^ 
by  law  and  because  the  trial  judge  did  not  have  jurisdiction 
or  authority  to  settle  or  certify  the  same. 

It  seems  that  the  trial  judge  extended  the  time  for  the 
preparation,  service  and  filing  of  the  statement  without  notice 
to  counsel  for  respondents,  and  it  is  contended  under  the  pro- 
visions of  section  4892  of  the  Revised  Statutes  that  notice  of 
all  proceedings  after  a  party  has  appeared  in  an  action  must 
be  given,  and  that  under  the  provisions  of  said  section,  the 
respondents  were  entitled  to  ilotice  of  the  application  for  an 
extension  of  the  time  to  file  the  statement     Section  4892  is 


Digitized  by  LjOOQI^ 


502  White  v.  Whitcomb.  [13  Idaho, 

Opinion  of  the  Court — BuUivan,  J. 

as  follows:  ''A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance  or  when  an  attorney  gives  notice  of  appearance 
for  him.  After  appearance,  a  defendant  or  his  attorney  13 
entitled  to  notice  of  all  subsequent  proceedings  of  which 
notice  is  required  to  be  given.  But  where  a  defendant  has 
not  appeared,  service  of  notice  or  papers  need  not  be  made 
upon  him  unless  he  is  imprisoned  in  the  action  for  want  of 
bail/' 

That  section  provides,  among  other  things,  that  after  ap- 
pearance a  defendant  or  his  attorney  is  entitled  to  notice 
of  all  subsequent  proceedings  of  which  notice  is  required  to 
be  given.  We  have  no  statute  requiring  notice  to  be  given  on 
an  application  for  an  extension  of  time  in  which  to  prepare 
and  serve  a  statement  on  motion  for  a  new  trial  nor  have  we 
any  rule  of  court  to  that  effect,  and  for  that  reason  the  pro- 
visions of  said  section  do  not  apply,  and  under  our  statute 
and  rules  no  notice  of  such  application  is  required  to  be 
given.  This  court  held  in  Peter  v.  Kalez,  11  Idaho,  553,  83 
Pac.  526,  that  the  adverse  party  was  entitled  to  notice  of  the 
time  and  place  of  the  hearing  of  a  motion  for  a  new  trial. 
That  was  on  the  ground  that  the  statute  clearly  contemplates 
notice  of  hearing  to  the  adverse  party  of  a  motion  for  a  new 
trial. 

It  is  also  contended  by  counsel  for  the  respondents  that 
this  court  cannot  consider  the  sufficiency  of  the  evidence, 
for  the  reason  that  the  appeal  was  not  taken  within  sixty  days 
after  the  rendition  of  the  judgment,  and  bases  this  contention 
•  on  the  provisions  of  section  4807,  Revised  Statutes,  as 
amended  by  Session  Laws  of  1899,  page  273.  That  section 
provides  that  an  appeal  may  be  taken  to  the  supreme  court 
from  a  district  court,  from  a  final  judgment  within  one  year 
after  the  entry  of  the  judgment,  but  an  exception  to  the 
decision  or  verdict  on  the  ground  that  it  is  not  supported 
by  the  evidence  cannot  be  reviewed  on  appeal  from  the  judg- 
ment unless  the  appeal  is  taken  within  sixty  days  after  the 
rendition  of  the  judgment,  ft  also  provides,  among  other 
things,  that  an  appeal  may  be  taken  from  an  order  granting 
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or  refusing  a  new  trial  within  sixty  days  after  the  order  is 
made  and  entered  on  the  minutes  of  the  court  or  filed  with 
the  clerk. 

There  are  two  appeals  in  this  case :  one  from  the  judgment 
and  one  from  the  order  denying  the  motion  for  a  new  trial. 
On  the  appeal  from  the  judgment,  as  it  was  not  taken  within 
sixty  days  after  its  rendition^  an  exception  to  the  decision 
on  the  ground  that  it  is  not  supported  by  the  evidence  can- 
not be  reviewed  on  this  appeal;  but  as  one  of  the  grounds 
of  the  motion  for  a  new  trial  was  the  insufficiency  of  evi- 
dence to  support  the  decision  or  findings  of  the  court,  and 
the  appeal  from  that  order  was  taken  within  sixty  days,  in 
determining  that  appeal  the  question  of  the  sufficiency  of 
the  evidence  to  supi)ort  the  decision  of  the  court  may  be 
considered  and  determined. 

It  often  occurs  that  there  is  a  large  amount  of  evidence 
introduced  on  the  trial  of  a  case,  and  that  the  stenographer 
is  not  able  to  transcribe  his  notes  thereof  until  more  than 
sixty  days  after  the  judgment  has  been  rendered,  and  per- 
form the  other  duties  devolving  upon  him  in  the  meantime, 
and  in  such  cases  to  hold  that  the  question  of  the  sufficiency 
of  the  evidence  could  not  be  gone  into  unless  the  appeal  was 
taken  within  sixty  days  of  the  rendition  of  the  judgment, 
would  require  two  separate  appeals  in  case  an  appeal  is  taken 
from  the  order  denying  the  motion  for  a  new  trial. 

It  has  been  the  practice  of  this  court,  whenever  the  suffi- 
ciency of  the  evidence  to  support  the  decision  is  raised,  to 
decide  that  question  either  when  the  appeal  is  taken  from 
the  judgment  within  sixty  days  after  its  rendition,  or  when 
the  appeal  is  taken  from  the  order  denying  a  new  trial  within 
sixty  days  after  such  order  is  made.  There  is  nothing  in 
the  contention  that  the  sufficiency  or  insufficiency  of  the  evi- 
dence cannot  be  considered  on  appeal  from  an  order  denying 
a  new  trial,  unless  the  appeal  from  the  judgment  is  taken 
within  sixty  days  after  its  rendition. 

In  order  that  this  case  may  be  fuUy  understood,  we  shall 
make  a  statement  of  many  of  the  facts  arising  out  of  this 
controversy. 
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It  appears  from  the  record  that  in  1882  and  1883  the 
Northern  Pacific  Railroad  was  constructed  through  and  over 
what  afterward  proved  to  be  the  N.  W.  ^  of  the  S.  W.  % 
of  said  section  2,  before  any  of  the  parties  hereto  made  settle- 
ment thereon,  and  that  its  track  passes  diagonally  through 
said  "forty,"  leaving  a  major  portion  on  the  north  and  the 
minor  portion  on  the  south  side  of  the  track,  the  station  being 
located  on  the  north  side.  •  Said  railroad  company  holds  its 
right  of  way  under  the  second  section  of  the  act  of  July  2, 
1864  (13  U.  S.  Stats.  365).  Such  right  of  way  is  200  feet 
on  each  side  of  the  center  of  the  railroad  track,  and  the  first 
improvements  made  at  the  said  Clarks  Fork  station  by  the 
settlers  were  made  under  the  impression  that  the  railroad 
right  of  way  was  only  200  feet  in  width,  or  one  hundred  feet 
on  each  side  of  the  center  of  the  track. 

It  appears  that  one  Nagle  located  as  a  homestead  in  the 
year  1884  all  that  portion  of  the  tract  in  controversy  north 
of  the  railroad  track;  that  he  cleared,  improved  and  culti- 
vated the  same ;  that  afterward  he  established  a  general  mer- 
chandise store  thereon  and  continued  to  conduct  the  same 
up  to  the  year  1889.  In  that  year  a  discovery  of  mineral 
was  made  near  said  land,  which  caused  some  mining  exciter 
ment,  when  Nagle  had  a  portion  of  the  tract  in  controversy, 
which  was  then  included  in  what  he  claimed  was  his  home- 
stead, surveyed  into  lots  and  blocks.  It  appears  that  said 
lots  and  blocks  in  said  plat  commenced  at  a  point  115  feet 
north  of  the  center  of  the  Northern  Pacific  Railroad  track 
and  that  said  lots  were  110  feet  deep;  that  he  thereafter 
permitted  other  people  to  erect  business  buildings  on  the  front 
row  of  lots,  which  buildings  were  erected  on  the  right  of 
way  of  the  Northern  Pacific  Railroad  Company,  the  owners 
believing  that  said  right  of  way  was  only  two  hundred  feet 
wide.  The  owners  of  such  buildings  continued  in  that  belief 
up  to  some  time  in  1893,  when  the  Northern  Pacific  Railroad 
Company  asserted  its  claim  to  the  right  of  way  four  hundred 
feet  wide  and  leased  the  ground  upon  which  all  of  the  busi- 
ness houses  at  Clarks  Fork  were  located  to  the  respective 
owners  of  said  houses.    The  owners  of  such  buildings  theror 
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after,  in  the  years  1894-95,  removed  their  buildings  off  from 
the  railroad  right  of  way  onto  the  land  in  controversy. 

In  1891  the  respondent,  John  E.  White,  located  a  part  of 
the  forty-acre  tract  in  controversy  which  was  south  of  the 
Northern  Pacific  Railroad  track  and  east  of  the  wagon  road 
running  acro^  said  forty-acre  tract,  and  commenced  the  erec- 
tion of  a  building  thereon.  He  laid  no  claim  whatever  to 
any  land  north  of  the  railroad  track  and  west  of  said  wagon 
road.  He  established  his  residence  on  the  tract  so  claimed 
by  him  in  1892. 

It  appears  that  the  appellant,  M.  P.  Whitcomb,  located 
as  a  homestead  a  small  portion  of  the  tract  in  controversy 
south  of  the  Northern  Pacific  Railroad  track,  and  erected 
a  house  thereon  and  established  his  residence  therein  during 
1892,  and  has  continued  to  reside  thereon.  The  government 
surv^  was  extended  over  said  land  in  1893,  and  it  appears 
that  said  tract  of  land  remained  from  1889  to  1893,  with 
the  store  of  Nagle,  the  hotel  of  Roberts,  the  saloon  of  Butler 
and  other  buildings  located  thereon,  on  the  north  side  of  the 
railroad  track  and  on  the  right  of  way  of  the  Northern  Pacific 
Railroad  Company,  and  the  residence  of  White  and  the  resi- 
dence of  Whitcomb  on  the  south  side  of  the  railroad  track. 
In  the  year  1894,  the  Northern  Pacific  Railroad  Company 
refused  to  further  lease  its  said  right  of  way,  and  notified 
those  having  buildings  thereon  to  move  them  off,  which  they 
did  some  time  in  the  fall  of  1894,  except  said  Roberts,  who 
continued  to  lease  from  the  railroad  company,  and  his  place 
of  business  was  continued  on  the  railroad  right  of  way. 

Thus  the  matter  stood  until  October  26,  1895,  when  no- 
tice was  published  that  on  and  after  the  27th  of  November, 
1895,  the  oflScial  plats  of  said  township  would  be  on  file  in 
the  local  land  office,  and  that  said  office  would  receive  fil- 
ings and  entries  for  lands  in  said  township  on  and  after 
said  date.  On  October  29,  1895,  a  petition  was  filed  with 
the  probate  judge  in  and  for  Kootenai  county,  signed  by 
ten  persons  claiming  to  reside  on  the  tract  in  controversy, 
asking  the  probate  judge  to  secure  title  to  said  tract  as  a 
townsite  under  the  name  of  Clarks  Fork.    In  pursuance  of 
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said  petition,  the  probate  judge  catised  a  portion  of  the  tract 
in  controversy  to  be  surveyed  into  lots  and  blocks,  streets 
and  alleys.  It  appears  that  Nagle,  Butler  and  Whitoomb 
had  declared  their  intention  to  enter  said  land  as  a  home- 
stead,  but  they  failed  to  exercise  whatever  right  they  claimed 
as  settlers  under  the  homestead  laws  within  the  statutory 
period,  and  it  thus  appears  that  those  parties  who  were  en- 
gaged in  business  on  the  tract  in  controversy  intended  to  en- 
ter the  same  under  homestead  laws,  and  it  was  held  by  the 
secretary  of  the  interior  that  those  parties  could  not  be 
asserting  and  maintaining  a  claim  to  the  tract  in  controversy 
under  the  homestead  laws  and  under  the  townsite  laws  at  the 
same  time,  and  the  conclusion  reached  by  the  ofScers  of  the 
land  department,  to  wit,  the  commissioner  of  the  general  land 
office  and  the  secretary  of  the  interior,  was  that  White» 
having  made  his  settlement  and  residence  on  said  forty-acre 
tract  in  1891,  was  the  oldest  claimant  thereto,  and  entitled 
to  enter  the  same  under  the  homestead  laws,  and  he  was 
permitted  to  do  so,  and  a  patent  for  said  land  was  finaUy 
issued  to  White. 

It  is  first  contended  that  the  court  erred  in  overruling 
the  defendants'  demurrer  to  the  amended  complaint  The 
groimds  of  the  demurrer  are  above  set  forth.  The  first  and 
second  grounds  are  to  the  effect  that  it  appears  upon  the 
face  of  the  complaint  that  the  defendants  severally  occupied 
distinct  and  separate  portions  of  the  premises,  and  did  not 
occupy  any  x)ortion  thereof  jointly,  and  judgment  is  de- 
manded against  all  of  the  defendants  jointly  for  $250  per 
month  for  use  and  occupation,  and  to  this  is  joined  the  cause 
of  action  against  the  defendant  Dougharty  for  wrongfully 
removing  permanent  improvements. 

It  is  contended  that  there  is  nothing  in  "the  complaint 
to  show  that  the  defendants  were  in  any  manner  acting 
jointly  or  m  collusion  in  holding  the  several  distinct  parcels 
of  land,  and  for  that  reason  they  could  not  be  made  jointly 
liable  for  the  rental  and  use  and  occupation  for  the  entire 
premises,  and  that  if  Dougharty,  one  of  the  defendants, 
wrongfully  entered  upon  some  portion  of  the  land  and  re- 
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moved  improvements  therefrom,  he  could  not  legally  be  join- 
ed with  the  other  defendants  in  an  action  of  ejectment. 

The  cause  of  action  against  Dougharty  for  removing  a 
building  from  said  premises  was  not  a  cause  of  action  against 
the  other  defendants,  as  they  were  in  no  manner  connected 
with  Dougharty  in  that  transaction.  The  allegations  against 
Doughar(y  on  account  of  the  removal  of  said  building  do  not 
state  a  cause  of  action  against  any  of  the  defendants  ex- 
cept Dougharty,  and  so  far  as  that  is  concerned,  the  demur- 
rer to  that  cause  of  action  might  well  have  been  sustained 
on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  Dougharty 's  codefendants. 
We  conclude  that  the  cause  of  action  against  Dougharty  for 
the  removal  of  said  building  is  improperly  joined  with  an 
action  in  ejectment  against  Dougharty  and  his  codefendants, 
and  that  the  complaint  does  not  state  a  cause  of  action  against 
all  of  the  defendants  on  that  point. 

It  appears  from  the  judgment  that  the  respondents  are 
(granted  restitution  from  the  defendants  and  each  of  them, 
and  the  plaintiffs  are  given  judgment  against  Beed  and 
wife  for  the  sum  of  $1,010,  that  sum  being  the  reasonable 
value  of  the  use  and  occupation  of  the  premises  held  and 
wrongfully  detained  by  them;  and  from  Gordon  Dougharty 
and  wife  the  sum  of  $2,510,  that  being  the  reasonable  value 
of  the  use  and  occupation  of  said  premises  and  the  value  of 
X>ermanent  improvements  removed  therefrom;  and  from  the 
appellant  J.  B.  Whitcomb  the  sum  of  $20 ;  and  judgment  is 
entered  against  each  of  the  other  defendants  severally  in  the 
sum  of  $10  for  use  and  occupation  of  said  premises,  and  for 
costs  of  suit  taxed  at  $205.45,  against  each  of  the  defendants 
separately  and  jointly. 

It  is  contended  by  counsel  for  respondents  that  there  is  no 
misjoinder  of  parties  defendant  in  this  action,  and  in  support 
of  that  contention  cites  subdivision  2  of  section  4169,  Bevised 
Statutes,  which  is  as  follows : 

"The  plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint  where  they  all  arise  out  of :  ....  (2)  Claims 
to  recover  specific  real  property,  with  or  without  damages  for 
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the  withholding  thereof,  or  for  waste  committed  thereon,  and 
the  rents  and  profits  of  the  same." 

It  will  be  observed  under  the  provisions  of  that  subdivision 
that  the  plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint  when  the  action  is  for  the  recovery  of  spe- 
cific real  property,  with  or  without  damages  for  withholding 
thereof,  or  for  waste  committed  thereon,  or  for  rents  and 
profits  of  the  same.  It  is  clear  to  us  that  the  provisions  of 
that  subdivision  authorize  the  uniting  of  the  causes  of  action 
therein  enumerated  when  they  are  all  against  the  same  party 
or  parties.  But  in  a  case  like  that  at  bar,  where  one  party 
is  charged  with  removing  a  building  from  the  premises  sought 
to  be  recovered  and  damages  prayed  therefor,  it  appears  that 
the  other  parties  had  nothing  to  do  with  such  trespass  or  were 
not  connected  with  it  in  any  way,  they  cannot  be  held  for  it 
And  where  it  also  appears,  as  it  does  in  this  case,  that  the 
parties  have  gone  independently  of  each  other  upon  said 
premises,  and  each  taken  on  his  own  account  and  without  the 
connivance  or  assistance  of  the  others  a  lot  or  piece  of  land  and 
erected  a  house  upon  it,  and  the  other  defendants  had  nothing 
whatever  to  do  with  it^  damages  for  such  trespass  can  only 
be  recovered  against  the  party  thus  settling  upon  such  tract 
of  land.     Such  causes  of  action  cannot  be  united. 

It  appears  in  this  case  that  the  costs  amount  to  something 
over  $200,  and  a  joint  and  several  judgment  is  entered 
against  each  and  all  of  defendants  therefor.  Supposing  that 
more  than  one-half  of  those  costs  were  made  in  procuring 
witnesses  and  establishing  the  alleged  trespass  of  Dougharty 
for  the  removal  of  said  building;  it  is  not  right  that  the 
other  defendants  who  had  nothing  whatever  to  do  with  that 
matter  should  pay  those  costs. 

It  is  clear  that  it  was  not  intended  by  the  provisions  of  said 
subdivision  to  authorize  the  uniting  of  causes  of  action  for 
trespass  or  tort  against  one  of  the  defendants  and  a  cause 
of  action  for  use  and  occupation  of  premises  against  each  of 
the  many  defendants  in  this  case  with  a  cause  of  action  for 
the  restitution  of  said  premises  against  all  of  the  defendants. 
"While  the  court  erred  in  not  sustaining  the  demurrer  on 
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that  ground,  and  should  have  required  the  plaintiff  to  amend, 
we  take  it  for  granted  that  the  plaintiff  would  have  amended 
by  striking  out  the  separate  causes  of  action  against  the 
other  several  defendants  for  the  use  and  occupation  of  parts 
of  said  premises  hy  each  of  them,  and  would  have  proceeded 
with  the  case  upon  the  cause  of  action  in  ejectment  against 
all  of  the  defendants.  An  action  in  ejectment  like  this  may  be 
sustained  against  several  defendants  so  far  as  the  restitution 
of  the  premises  is  concerned,  but  an  action  for  damages 
against  each  of  several  defendants  for  separate  and  distinct 
torts  or  trespasses,  requiring  judgments  to  be  entered  sepa- 
rately against  them,  cannot  be  united  with  a  cause  of  action 
bajsed  on  ejectment  against  all  of  them.  We  shall,  therefore, 
modify  or  set  aside  the  judgment  as  to  the  tort  or  trespass 
of  Dougharty  for  removing  said  building,  and  the  separate 
judgment  against  each  of  the  defendants  for  the  use  and  oc- 
cupation of  said  premises  by  each  defendant,  allowing  the 
respondent  a  restoration  of  the  premises  without  separate 
damages  against  the  defendants  severally  for  their  trespass 
upon  the  land. 

Referring  again  more  particularly  to  the  controversy  in 
the  land  oflSce,  it  appears  that  in  1893  the  government  survey 
was  extended  over  said  land,  and  the  plat  thereof  was  filed 
in  the  United  States  land  office  in  that  district  in  1895,  and 
the  probate  judge  of  said  county  was  intending  to  enter  said 
land  as  a  townsite.  But  it  appears  that  on  the  very  day  he 
presented  his  application,  the  respondent  White  had  entered 
the  land  under  a  homestead  entry,  and  the  result  was  that  a 
contest  was  entered  in  behalf  of  the  townsite  claimants  which 
resulted  in  a  decision  in  favor  of  White,  and  a  patent  there- 
after issued  to  him.  We  have  in  the  record  the  several  de- 
cisions by  the  commissioner  and  secretary  of  interior  in 
said  matter,  in  which  they  find  certain  facts.  They  find  that 
there  were  forty  to  fifty  people  living  upon  said  tract  of  land 
at  the  time  White  made  his  entry,  and  that  there  were  im- 
provements thereon  consisting  of  buildings,  etc.,  of  the  value 
of  seven  or  eight  thousand  dollars.  It  is  also  found  that  said 
land  was  not  claimed  as  a  townsite  until  after  the  survey  was 
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extended  over  it,  and  it  is  also  found  that  said  White  made  his 
settlement  on  the  southeast  part  of  said  forty  in  1891,  and 
for  that  reason,  and  for  the  further  reason  that  the  townsite 
claimants  who  had  settled  upon  that  forty-acre  tract  on  the 
northerly  side  of  the  railroad  had  placed  their  buildings  and 
improvements  upon  the  railroad  right  of  way,  it  was  held 
that  they  could  not  establish  a  townsite  claim  based  on  settle- 
ment and  improvements  on  the  railroad  right  of  way. 

In  our  view  of  the  matter,  this  decision  is  very  technical, 
for  if  White  had  made  his  settlement  upon  the  railroad  right 
of  way,  believing  it  to  be  only  one  hundred  feet  wide,  he 
certainly  would  have  been  entitled  to  enter  the  land  if  he 
was  the  first  settler  and  claimant,  for  under  the  law  the  rail- 
road company  only  had  an  easement  over  said  land  as  long 
as  they  continued  to  use  it  for  railroad  purposes.  The  legal 
title  thereof  went  to  the  entryman.  As  I  understand  from 
the  record,  White  did  not  claim  one-half  of  said  forty — ^prob- 
ably not  more  than  one-sixth.  He  is  now  given  the  whole 
forty-acre  tract  regardless  of  the  fact  that  the  townsite  claim- 
ants settled  upon  said  land  in  perfect  good  faith  prior  to 
the  time  that  White  laid  any  claim  to  that  part  of  said  forty 
on  the  northerly  side  of  the  railroad.  It  might  have  been 
justice  that  the  land  department  gave  to  the  parties  in  its 
decision,  but  there  was  certainly  no  equity  in  it.  The  other 
two  claimants  to  portions  of  said  forty-acre  tract  waived 
their  rights  in  favor  of  the  townsite  claimants,  and  in  justice 
to  all  of  the  parties  the  tpwnsite  claimants  should  have  been 
awarded  the  lots  which  they  had  settled  upon  and  improved 
on  the  northerly  side  of  the  railroad. 

It  is  contended  by  counsel  for  the  appellants  that  as  White 
did  not  claim  any  portion  of  the  land  north  of  said  railroad 
track,  and  that  as  said  townsite  claimants  had  settled  upon 
the  same  for  business  purposes  and  had  established  a  United 
States  postoffice,  hotel,  stores  and  saloons  before  White  made 
any  claim  thereto,  that  under  the  provisions  of  section  2387 
of  the  Revised  Statutes  of  the  United  States,  said  land  was 
set  apart  for  townsite  purposes,  and  not  subject  to  entry  for 
agricultural  purposes.     Said  section  is  as  follows:   '' When- 
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ever  any  portion  of  the  public  lands  have  been  or  may  be 
settled  ux)on  and  occupied  as  a  townsite,  not  subject  to  entry 
under  the  agricultural  pre-emption  laws,  it  is  lawful,  in  case 
such  town  be  incorporated,  for  the  corporate  authorities  there- 
of, and,  if  not  incorporated,  for  the  judge  of  the  county  court 
for  the  county  in  which  such  town  is  situated,  to  enter  at  the 
proper  land  olBce,  and^at  the  minimum  price,  the  land  so 
settled  and  occupied  in  trust  for  the  several  use  and  benefit 
of  the  occupants  thereof,  according  to  their  respective  inter- 
ests; the  execution  of  which  trust,  as  to  the  disposal  of  the 
lots  in  such  town,  and  the  proceeds  of  the  sales  thereof,  to 
be  conducted  under  such  regulations  as  may  be  prescribed 
by  the  legislative  authority  of  the  State  or  Territory  in  which 
the  same  may  be  situated." 

It  will  thus  be  seen  that  the  main  question  in  this  case 
is  whether  the  land  in  controversy  was  within  the  limits  of 
a  townsite,  or  was  selected  as  the  site  of  a  town,  and 
whether  it  was  used  for  the  purposes  of  business  and  trade 
and  not  for  agriculture  at  the  time  respondents  settled  upon 
the  same  and  -claimed  it  under  the  homestead  laws.  It  is 
contended  by  counsel  for  appellants  that  said  land  was  so 
selected  and  occupied  for  townsite  purposes,  for  business  and 
trade,  prior  to  the  settlement  of  White,  and  for  that  reason 
the  homestead  laws  did  not  apply  to  the  same,  and  did  not 
authorize  the  ofScers  of  the  land  department  to  permit  an 
entry  thereof  under  the  homestead  laws,  and  for  that  reason 
the  patent  conve3dng  the  title  to  the  respondent  White  was  in 
trust  for  the  occupants  of  said  townsite. 

If  the  forty-acre  tract  in  question  had  been  entered  by  the 
probate  judge  as  trustee  for  the  townsite  claimants  under  the 
provisions  of  said  section  2387  of  the  Revised  Statutes  of 
the  United  States,  the  title  in  fee  to  said  railroad  right  of 
way  would  have  passed  to  said  trustee  the  same  as  it  has  to 
White.  Under  the  provisions  of  the  United  States  statutes, 
homestead  entries  cannot  be  made  upon  lands  within  the 
limits  of  the  townsite  or  selected  as  a  site  for  a  city  or  town, 
and  the  main  contention  in  this  case  is  that 'as  said  tract  of 
land  on  the  northerly  side  of  said  railroad  was  occupied  as 
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a  towDsite  for  townsite  purposes  and  for  business  and  trade, 
the  homestead  laws  did  not  apply  to  the  same,  and  did  not 
authorize  the  ofScers  of  the  land  department  to  permit  an 
entry  thereon  or  to  issue  a  patent  therefor.  (See  6  Fed.  Stats. 
Ann.,  p.  353.)  ^ 

Counsel  contend  that  in  such  a  case  as  the  one  at  bar,  the 
party  to  whom  the  legal  title  has  been  given  holds  it  in  trust 
for  the  townsite  claimants,  and  cite  Stark  v.  Starrs,  6  Wall. 
402,  18  L.  ed.  925,  wherein  Justice  Field,  in  delivering  the 
opinion,  said:  ''These  are  only  applications  of  the  well-estab- 
lished doctrine  that  where  one  party  has  acquired  the  l^al 
title  to  property  to  which  another  has  the  better  right,  a 
court  of  equity  will  convert  him  into  a  trustee  of  the  true 
owner  and  compel  him  to  convey  the  legal  title,'*  and  in  sup- 
port of  that  proposition  cite  Johnson  v,  Towsley,  13  Wall.  72, 
20  L.  ed.  485 ;  Burfenning  v.  Chicago  etc.  Ry.,  163  U.  S.  321, 
41  L.  ed.  175,  16  Sup.  Ct.  Rep.  1018. 

The  principle  of  law  contended  for  as  laid  down  in  those 
cases  is  not  questioned,  but  the  serious  difficulty  in  this  case 
is  the  finding  of  the  land  department  of  the  government  that 
White  made  settlement  upon  and  has  claimed  said  forty-acre 
tract  since  1891,  and  that  was  prior  to  the  date  that  said 
land  was  claimed  as  a  townsite.  If  the  land  department  had 
found  that  said  land  was  settled  upon,  occupied  and  claimed 
as  a  townsite  prior  to  the  settlement  and  claim  of  White,  and 
under  that  state  of  facts  had  given  the  title  to  White,  this 
court  would  have  been  fully  justified  under  the  authorities 
cited  in  holding  that  White  was  trustee  for  the  townsite 
claimants ;  but  as  the  land  department  has  found  as  a  fact 
that  White's  claim  and  right  was  prior  to  that  of  the  town- 
site  claimants,  we  would  not  be  justified  in  holding  that 
White  was  trustee  for  them.  The  decision  of  the  secretary 
of  the  interior  in  that  contest  case  will  be  found  in  28  Land 
Decisions,  page  412.  If,  as  a  matter  of  fact,  White  settled 
upon  said  forty-acre  tract  and  claimed  it  as  a  homestead  prior 
to  the  time  it  was  claimed  as  a  townsite,  under  all  decisions 
and  holdings  of  the  land  department,  White  would  have  the 
prior  right.    We  think  that  the  facts  found  by  the  land  de- 
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partment  of  the  government  in  that  matter  are  conclusive 
upon  this  court,  and  that  under  those  facts  we  are  not  justi- 
fied in  holding  that  White  holds  the  title  as  trustee  for  the 
townsite  claimants. 

We  therefore  conclude  that  the  judgment  in  this  case  must 
be  a£Bbrmed,  in  so  far  as  it  adjudges  and  decrees  the  plaintiff 
entitled  to  the  immediate  possession  of  the  premises  in  contro- 
versy and  for  all  costs  necessarily  incurred  in  establishing 
plaintiff's  action  in  ejectment,  and  that  it  must  be  reversed 
as  to  that  portion  granting  independent  and  separate  re- 
lief and  judgments  against  the  several  defendants  separately 
and  individually,  either  for  use  and  occupation  or  for  removal 
of  buildings  and  waste.  The  cause  will  be  remanded,  with 
instructions  and  directions  to  the  trial  court  to  enter  an 
amended  and  modified  judgment  in  favor  of  the  plaintiffs 
and  against  defendants  for  the  possession  and  restitution  of 
the  premises  as  above  indicated. 

Costs  of  this  appeal  are  awarded  in  favor  of  appellants. 

Ailshie,  C.  J.,  concurs. 


ON  PETITION  FOB  BEHEABINO. 
(Juljr  9,  1907.) 

PER  CURIAM.— The  appellants  have  filed  a  petition  for 
a  rehearing  in  this  ^ase,  and  urge  as  a  ground  therefor  that 
the  decision  of.  the  commissioner  of  the  general  land  office 
and  of  the  secretary  of  the  interior  was  based  upon  an 
erroneous  view  of  the  law  applicable  to  the  case,  and  not 
ai>on  a  finding,  drawn  from  disputed  facts.  In  other  words, 
counsel  contend  that  the  undisputed  facts  in  this  case  were 
all  with  the  appellants  in  their  several  contests  before  the 
land  office  and  the  department  of  the  interior.  An  examina- 
tion of  the  decisions  as  found  in  the  record  and  also  reported 
in  land  decisions,  and  cited  in  the  original  opinion  herein, 
will  disclose  that  the  secretary  found  that  White's  settlement 
was  prior  to  that  of  any  of  the  townsite  claimants.  The  de- 
cision of  the  land  department  seems  to  have  turned  upon 
Idaho,  Vol.  13—33 
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that  point,  and  that  finding  is  binding  upon  all  courts  in  a 
controversy  like  this  where  it  is  sought  to  hold  the  patentee 
as  a  trustee  or  equitable  owner  for  other  claimants.  We 
have  given  this  matter  a  further  consideration  and  examina- 
tion since  the  filing  of  the  petition  for  rehearing,  and  are 
satisfied  that  the  opinion  as  originally  announced  disposes 
of  the  case,  and  the  petition  is  therefore  denied. 

The  respondents  have  also  filed  a  petition  for  a  modification 
of  the  judgment  as  to  costs.  They  contend  that  the  bulk  of 
the  record  in  this  case  is  made  up  of  the  evidence  produced 
by  appellants,  and  that  since  the  respondents'  judgment  has 
been  affirmed  as  to  the  principal  and  main  feature  that  the 
costs  should  at  least  be  divided.  As  we  view  the  case,  the 
respondents  should  pay  the  costs  of  this  appeal.  They  made 
it  necessary  for  the  appellants  to  prosecute  their  appeal  in 
order  to  obtain  the  relief  they  have  been  granted.  In  doing 
so  it  was  necessary  for  the  appellants  to  bring  up  the  whole 
record,  and  while  it  contains  much  that  is  irrelevant  and  im- 
material, and  has  been  encumbered  with  a  great  deal  of  use- 
less matter,  that  is  as  much  chargeable  to  the  respondents 
as  to  appellants.  We  think  the  costs  of  this  appeal  should 
properly  be  borne  by  the  respondents.  The  petition  for 
modification  of  the  judgment  for  costs  is  denied. 


(June  18,  1907.) 

OLYMPIA   MINING    COMPANY,    Respondent,   ▼.   A.  Q. 
KERNS  et  al.,  Appellants, 

[91  Pac  92.] 

Bkhsaking — Questions  that  mat  be  Considebxd  on — OoNTEAO^- 
construction  op — mining  claims — organization  of  oobpoiutlok 
— Specific  Performance  of  Contract. 

1.  Where  a  rehearing  is  granted  generally,  the  case  standfl  w 
though  no  hearing  had  been  had,  and  aU  points  and  qoestioiis 
that  might  have  been  presented  on  the  original  hearing  nu^  te 
presented  on  the  rehearing. 
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2.  Where  an  action  is  brought  for  the  specific  performance  of 
a  contract,  in  order  to  recover  the  plaintiff  must  show  that  he  has 
performed  all  of  the  provisions  of  the  contract  to  be  performed  bj 
him,  or  that  he  is  able,  ready  and  willing  to  perform  them. 

3.  Where  the  judgment  and  decree  does  not  require  the  per- 
formance of  conditions  precedent  in  a  contract  before  declaring 
the  specific  performance  of  the  contract,  the  judgment  will  be  set 
aside. 

4.  Held,  under  the  provisions  of  the  contract  sued  on,  the  ap- 
pellant Kerns  was  entitled  to  receive  from  the  corporation  stipu- 
lated to  be  organized  one-tenth  of  the  capital  stock  fully  paid  up, 
and  nonassessable  until  after  all  the  other  nine- tenths  of  the  capital 
stock  of  the  corporation  had  paid  ten  cents  per  share  to  said  cor- 
poration for  the  development  of  the  mining  claims  involved  in  this 
case. 

5.  In  this  case  all  of  the  material  issues  presented  by  the  plead- 
ings should  have  been  determined  by  the  findings  of  fact  and  judg- 
ment. 

6.  Under  the  provisions  of  said  contract,  K.  and  C,  the  parties 
thereto,  both  being  residents  of  this  state  at  the  time  the  contract 
"was  entered  into,  were  to  form  a  corporation,  and  as  it  appears 
from  the  record,  0.  organized  the  plaintiff  corporation  under  the 
laws  of  the  state  of  Washington  without  the  consent  of  K.  Held, 
that  the  organization  of  the  plaintiff  corporation  was  not  a  com- 
pliance with  the  terms  of  said  contract,  and  that  K.  had  a  right, 
under  the  terms  of  said  contract,  to  insist  on  the  organization  of 
fuch  corporation  under  the  laws  of  the  state  of  Idaho. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Shoshone  County.    Hon.  Ralph  T.  Morgan,  Judge. 

An  action  to  enforce  specific  performance  of  a  contract. 
Judgment  for  the  plaintiff.    Reversed. 

J.  H.  Forney,  for  Appellant  Kerns. 

The  record  is  entirely  silent,  and  not  a  fact  can  be  shown 
indicating  that  Mr.  Kerns  was  at  any  time  consulted  in  the 
matter  of  the  formation  of  this  corporation.  It  was  organized 
apparently  in  the  city  of  Spokane,  chiefly  by  Spokane  people, 
and  without  taking  into  consideration  the  time  given,  or  the 
money  spent  by,  and  the  efforts  made  by  Mr.  Kema  to  keep 
this  property.     These  parties  go  into  another  state  against 
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his  express  wishes,  and  without  his  consent  form  a  corporation 
of  which  they  are  careful  to  keep  control,  and  they  waited 
over  a  year  from  the  time  of  the  incorporation  in  the  state 
of  Washington  before  giving  publicity  to  the  corporation  in 
the  state  of  Idaho.  Mr.  Kerns  was  not  even  made  a  director 
of  the  corporation. 

It  appears  from  the  testimony,  and  without  contradiction, 
that  neither  Cunningham  nor  the  plaintiff  spent  a  dollar  on 
the  property  from  the  time  he  took  his  men  off  in  February, 
1903.  to  the  time  of  the  commencement  of  this  action. 

The  test  of  contracts  is  that  of  mutuality.  This  was  a 
unilateral  contract.  {Brashier  v.  Oratz,  6  Wheat.  528,  6  L.'ed. 
322;  United  States  v.  Noe,  23  How.  (U.  S.)  312,  16  L.  ed.  462; 
HUl  V,  Barclay,  18  Ves.  Jr.  59,  cited  in  43  L.  R.  A.  202.) 

The  doctrine  of  specific  performance  cannot  be  a  sword  to 
one  and  a  shield  to  another.  {Clark  v.  American  Developing 
&  Min.  Co.,  28  Mont.  468,  72  Pac.  978;  Boldt  v.  Early,  33 
Ind.  App.  434,  104  Am.  St.  Rep.  255,  70  N.  E.  271.) 

Courts  of  equity  will  not  lend  their  aid  to  enforce  spe- 
cifically the  agreement,  regardless  of  the  limitation  of  time. 
(2  Story's  Equity  Jurisprudence,  sec.  776;  Coleman  v.  Apple- 
garth,  68  Md.  21,  6  Am.  St.  Rep.  417;  MaughUn  v.  Perry,  35 
Md.  352.) 

Time  was  of  the  essence  of  this  contract,  even  though  not 
expressly  stated  therein.  This  fact  alone  gave  the  defendant 
Kerns  a  right  to  claim  forfeiture.  {Carter  v.  Phillips,  144 
Mass.  100,  10  N.  E.  500;  Fink  v.  Thomas,  20  Or.  265,  25  Pac 
717,  12  L.  R.  A.  239;  Rolerts  v.  Yaw,  62  Kan.  43,  61  Pac 
409.) 

The  Idaho  supreme  court  has  held  the  same  doctrine  par- 
ticularly applicable  to  purchase  and  sale  of  mining  property. 
{Durrani  v.  Camegys,  2  Idaho,  935,  28  Pac.  425 ;  Settle  v. 
Winters,  2  Idaho,  215,  10  Pae.  216.  See  cajses  and  text-writers 
there  cited.) 

Time  is  of  the  essence  of  the  contract  when  it  follows  by 
necessary  implication  from  the  nature  of  the  property  dealt 
with,  or  the  avowed  object  of  the  seller  or  purchaser.    {Dynm 
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v.  McCulloch,  46  N.  J.  Eq.  11,  18  Atl.  822;  Taylor  v.  Long- 
worth,  14  Pet.  (U.  S.)  172,  10  L.  ed.  405.) 

A  decree  for  specific  performance  will  not  be  made  in  favor 
of  a  party  who  has  himself  been  in  default.  {Rutland  Marble 
Co.  v.  Ripley y  10  Wall.  339,  19  L.  ed.  955;  Pomeroy's  Equity 
Jurisprudence,  sec.  455;  Olock  v,  Howard  &  Wilson  Colony 
Co.,  123  Cal.  1,  69  Am.  St.  Rep.  17,  55  Pac.  713,  43  L.  R. 
A.  195;  Smith  V,  Krall,  9  Idaho,  535,  75  Pac.  263.) 

Laches  will  also  prevent  a  party  from  enforcing  specific 
performance.  {Oalliher  v.  Cadwell,  145  U.  S.  368,  36  L.  ed. 
738,  12  Sup.  Ct.  Rep.  879 ;  Holgate  v.  Eaton,  116  U.  S.  33,  29 
L.  ed.  538,  6  Sup.  Ct.  Rep.  221;  Taylor  v.  Longworth,  supra; 
10  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  802.) 

The  decree,  it  has  been  held,  must  bind  all  the  parties,  for 
a  decree  of  specific  performance  a^rainst  the  defendant  is 
erroneous  unless  it  requires  of  the  plaintiff  the  performance 
of  his  share  of  the  obligations.  (20  Ency.  of  Law,  65;  20 
Ency.  of  PI.  &  Pr.  496;  Freebnrgh  v.  Lamoureux  (Wyo.), 
85  Pac.  1054.) 

'*A  judgment  requiring  defendant  to  convey  property  to 
plaintiff,  on  plaintiff  paying  to  defendant  a  specified  sum, 
should  fix  a  definite  time  within  which  it  should  be  paid." 
(Lawrence  v.  Halverson,  41  Wash.  534,  83  Pac.  889.) 

A.  E.  Mayhew  and  E.  C.  Macdonald,  for  Respondent. 

While  acting  as  a  trustee,  the  defendant  Kerns  has  benefited 
at  the  expense  of  the  persons  for  whom  he  acted.  This  is  a 
plain  violation  of  one  of  the  most  rigid  of  equitable  principles. 
{Sxin  Dance  Gold  Min.  Co.  v.  Frost,  7  Ariz.  289,  64  Pac.  435 ; 
Marshall  v.  Marshall,  11  Colo.  505,  53  Pac.  617;  Plass  v.  Plass, 
122  Cal.  3,  54  Pac.  372-377;  Brundy  v.  May  field,  15  ]\Iont. 
201,  38  Pac.  1067;  Turner  v.  Sawyer,  150  U.  S.  578,  37  L.  ed. 
1189,  14  Sup.  Ct.  Rep.  192-195.) 

The  general  rule  is  that  one  who  occupies  the  position  of 
trustee  for  the  benefit  of  others  is  incapable  of  purchasing 
the  trust  property,  either  at  public,  private  or  judicial  sale, 
for  himself.  {Kitchen  v.  Bedford,  13  Wall.  413-417,  20  L. 
ed.  637;  Appeal  of  Ricketts  (Pa.),  12  Atl.  60;  Page  v.  Naglee, 
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6  Cal.  241-245;  Hamilton  v.  Dooly,  15  Utah,  280,  49  Pac.  769; 
Savings  &  Loan  8oc.  v.  Davidson,  97  Fed.  696,  38  C.  C.  A. 
365.) 

It  is  too  late  now  for  the  appellant  to  urge  for  the  first 
time  that  the  respondent  did  not  keep  its  tender  good.  {Cor- 
coran  v.  Sonora  Min.  etc.  Co.,  8  Idaho,  651-659,  71  Pae.  127.) 

John  P.  Gray,  for  Appellants  Whl  J.  Hall  and  Federal 
Mining  and  Smelting  Company. 

These  defendants  have  been  found  to  be  innocent  purchasers 
of  the  interest  for  which  they  hold  a  deed,  and  entitled  to 
receive  back  from  the  Olympia  Mining  Company  the  amount 
which  they  have  paid  out,  together  with  interest  thereon,  and 
an  appeal  has  been  taken  by  them  for  the  purpose  of  pro- 
tecting their  rights  in  case  the  decree  of  the  court  as  to  the 
remaining  three-fourths  shall  be  reversed.  In  case  the  decree 
is  reversed  as  to  Mr.  Kerns,  these  appellants  are  entitled  to 
a  reversal  as  to  the  one-fourth  interest,  and  in  case  this  court 
holds  Mr.  Kerns  entitled  to  transfer  the  property,  then  ap- 
pellants are  entitled  to  proceed  with  their  said  contract  with 
Mr.  Kerns  if  they  wish  to  complete  the  purchase  thereunder. 

ON  REHEARINa. 

This  case  was  presented  at  the  October,  1906,  term,  and 
decided  in  favor 'of  the  plaintiff.  A  rehearing  was  granted 
and  the  former  decision  reversed,  as  appears  from  the  follow- 
ing opinion : 

SULLIVAN,  J. — This  action  was  commenced  by  the  Olym- 
pia I^Iining  Company,  a  corporation,  as  plaintiff,  against  Abner 
G.  Kerns,  William  J.  Hall  and  the  Federal  Mining  and  Smelt- 
ing Company,  a  corporation,  as  defendants,  for  the  purpose 
of  having  the  plaintiff'  corporation  declared  the  equitable 
owner  of  an  undivided  three-fourths  interest  in  the  Olympia, 
Portland,  Seattle,  Alice,  Olympia  Fraction,  Pacific,  Darling, 
Diamond  Fraction,  and  an  undivided  one-fourth  interest  in 
the  Rose  and  Lincoln  lode  mining  claims,  all  situated  along 
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Nine  Mile  creek,  in  Placer  Center  and  Lelande  mining  dis- 
tricts, Shoshone  county,  and  to  compel  the  appellant  Kerns 
to  convey  to  the  plaintiff  corporation,  by  good  and  suflB- 
cient  deed,  an  undivided  three-fourths  interest  in  and  to  said 
mining  claims  upon  the  payment  to  him  of  $900  with  interest, 
and  upon  delivery  to  him  of  one  hundred  thousand  shares 
of  the  capital  stock  of  the  plaintiff  corporation,  paid  up  to 
the  amount  of  ten  cents  per  share,  and  to  compel  the  de- 
fendant, the  Federal  Mining  and  Smelting  Company,  to  con- 
vey to  the  plaintiff  an  undivided  one-fourth  interest  to  each 
of  said  mining  claims  upon  the  payment  to  it  of  $3,300,  with 
interest  thereon. 

This  action  is  based  upon  the  following  contract  or  agree- 
ment, to  wit: 

**This  agreement  made  and  entered  into  on  this  28th  day 
of  May,  1901,  by  and  between  Clarence  Cunningham,  party 
of  the  first  part,  and  A.  G.  Kerns,  party  of  the  second  part, 
all  of  the  city  of  Wallace,  county  of  Shoshone,  State  of 
Idaho,  witnesseth: 

**  Whereas  the  estate  of  Edward  T.  Elom,  deceased,  is  the 
owner  of  an  undivided  5/8ths  of  the  *01ympia/  'Seattle,' 
*  Portland/  'Olympia  Fraction,'  and  *  Alice';  and  an  undivided 
%  of  the  'Darling,'  'Pacific,'  'Rose,'  'Lincoln,'  and  'Diamond 
Fraction'  lode  mining  claims  situated  in  the  Placer  Center 
and  Lelande  Mining  Districts,  in  the  county  of  Shoshone, 
State  of  Idaho,  lying  between  the  Mammoth  and  Sixteen  to 
One  mines,  and  south  of  the  Custer  mine ;  and  the  party  of  the 
second  part  is  the  owner  of  the  other  portion  of  the  said 
mining  claims  except  the  Rose  and  Lincoln ;  and, 

"Whereas,  the  party  of  the  second  part  as  such  co-owner 
has  petitioned  the  probate  court  for  an  order  of  sale  of  the 
interest  of  the  estate  of  said  deceased  in  said  mining  claims, 
and  said  petition  is  to  be  heard  on  the  3d  day  of  June,  1901, 
and  it  is  anticipated  that  an  order  for  the  sale  of  said  property 
will  be  made ;  and, 

"Whereas,  it  is  the  desire  of  the  parties  hereto  to  purchase 
the  interests  of  said  estate  in  said  properties  if  the  same  can 
be  bought  for  a  reasonable  sum  and  upon  reasonable  terms. 
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for  the  purpose  of  consolidating  all  of  the  interests  therein 
and  forming  a  mining  corporation  to  prospect,  develop  and 
work  said  mining  claims;  and, 

"Whereas,  the  party  of  the  first  part  is  about  to  leave  the 
state  of  Idaho,  expecting  to  be  absent  for  a  period  of  two 
months  more  or  less,  and  the  sale  of  said  premises  may  occur 
during  said  period, 

**It  is  therefore  mutually  agreed  that  the  party  of  the 
second  part  shall  offer  to  purchase  and  purchase  the  interest  of 
the  estate  of  said  decedent  in  said  mining  claims,  if  the  same  can 
be  purchased  for  the  appraised  value  of  said  premises,  or  any 
less  sum;  and  that  the  party  of  the  first  part  will  assume 
and  be  responsible  for  the  bid  and  purchase  of  the  party  of 
the  second  part,  and  furnish  the  necessary  money  to  make 
such  purchase  at  the  time  when  called  for  by  the  party  of 
the  second  part. 

**And  in  consideration  of  the  premises  and  the  services  to 
be  so  rendered  by  the  party  of  the  second  part,  it  is  further 
mutually  agjreed  that  said  party  of  the  second  part  shall  he 
entitled  to  one-tenth  of  all  of  said  mining  claims,  in  which 
he  at  present  has  no  ownership. 

**  And  it  is  further  mutually  agreed  that  upon  the  formation 
of  the  corporation  hereinbefore  referred  to,  which  corporation 
is  to  be  formed  as  soon  as  practicable  after  making  said  pur- 
chase, the  party  of  the  second  part  shall  have  and  be  entitled 
to  one-tenth  of  the  stock  of  said  corporation,  which  stock  shall 
be  fully  paid  up,  and  non-assessable  until  after  all  of  the 
other  nine-tenths  of  the  stock  have  paid  ten  cents  per  share 
to  said  corporation  for  the  development  of  said  mining  claims. 

**And  as  a  further  consideration  the  party  of  the  first  part 
hereby  agrees  to  do  and  perform  on  each  of  said  mining  claims 
the  assessment  work  required  for  the  year  1901,  free  of  ex- 
pense to  the  party  of  the  second  part. 

**And  as  a  further  stipulation  the  party  of  the  second  part 
agrees  to  convey  to  the  party  of  the  first  part  or  his  assigns, 
all  his  ripht,  title  and  interest  in  said  mining  claims  for  the 
gum  of  five  thousand  dollars  to  be  paid  upon  completion  of 
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the  purchase  of  the  interest  of  said  estate  in  the  premises  or 
sooner. 

''Witness  our  hands  and  seals  this  28th  day  of  May,  1901. 
"CLARENCE  CUNNINGHAM. 
"A.  G.  KERNS.'' 

It  is  alleged  in  the  complaint  that  pursuant  to  said  agree- 
ment the  defendant  Kerns  did  prosecute  a  proceeding  in  the 
probate  court  asking,  for  a  sale  of  the  interest  of  Edward  T. 
Elom,  deceased,  in  and  to  said  mining  claims,  and  procured 
an  order  from  said  court  on  the  third  day  of  June,  1901, 
directing  the  sale  thereof;  that  thereafter,  on  the  twentieth 
day  of  July,  said  Kerns  did  purchase  at  public  sale  the  said 
interest  for  the  sum  of  $2,500,  of  which  $500  was  paid  in  cash 
and  the  remaining  portion,  $2,000,  was  secured  by  mortgage 
upon  said  mining  interests  due  and  payable  within  one  year 
from  the  date  thereof,  and  that  said  sale  was  confirmed  there- 
after by  said  court;  that  thereafter,  pursuant  to  said  agree- 
ment, Clarence  Cunningham,  the  first  party  to  said  agreement, 
representing  himself  and  his  associates,  did  expend  approxi- 
mately the  sum  of  $25,000  in  developing  and  working  the 
said  claims,  and  they  did  pay  the  said  Kerns  $4,100  on 
account  of  the  payment  of  the  $5,000  due  said  Kerns  under 
said  agreement,  together  with  one-tenth  of  all  of  said  mining 
claims  upon  the  formation  of  the  corporation  referred  to  in 
said  contract,  which  interest  was  represented  by  one  hundred 
thousand  shares  of  the  capital  stock  pf  plaintiff,  which  stock 
was  to  be  fully  paid  up  and  nonassessable  until  after  the  other 
nine-tenths  of  the  stock  had  paid  ten  cents  per  share  to  said 
corporation  for  the  development  of  said  mining  claims,  which 
was  the  consideration  paid  for  the  interests  held  by  Kerns  in 
said  mining  claims  and  for  services  to  be  rendered  by  him  in 
securing  patents  therefor ;  that  the  sum  of  $500,  the  first  pay- 
ment on  the  purchase  price  of  said  Elom's  interest,  was  paid 
to  said  Kerns  by  the  said  Cunningham  and  his  associates;  that 
after  the  confirmation  of  said  sale  the  administratrix  of  the 
estate  of  the  said  Elom,  deceased,  executed  and  delivered  a 
deed  to  said  mining  interests  belonging  to  the  estate  of  the 
said  Elom,  to  said  Kerns,  grantee,  and  that  said  Kerns  made 
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and  executed  to  said  administratrix  of  said  estate  a  mortgage 
upon  said  mining  interests  to  secure  the  pa3rment  of  the  bal- 
ance due  therefor;  that  said  Kerns  took  the  title  to  said  min- 
ing interests  in  trust  for  the  corporation  provided  to  be  formed 
under  the  terms  of  said  agreement ;  that  it  was  understood  and 
agreed  between  said  Kerns  and  the  said  Cunningham  and  his 
associates  that  their  successor  in  interest,  the  corporation  to 
be  formed,  would  furnish  the  additional  money  necessary  to 
pay  for  the  said  interests,  and  to  pay  the  said  mortgage  when 
it  became  necessary  to  pay  the  same  in  order  to  protect  said 
trust  estate;  that  after  the  purchase  of  said  Elom's  interest 
as  aforesaid,  and  after  receiving  deed  therefor,  said  Kerns  did 
make,  execute  and  deliver  a  declaration  of  trust  as  follows: 

**I,  A.  G.  Kerns  of  the  city  of  Wallace,  county  of  Sho- 
shone, State  of  Idaho,  do  hereby  declare  and  acknowledge 
that  I  hold  the  legal  title  to  the  following  interests  in  certain 
mining  claims  in  trust  for  the  use  and  benefit  of  a  corporation 
to  be  hereafter  formed  and  to  be  named  the  Olympia  Mining 
Company,  provided  Clarence  Cunningham  of  the  city  of 
Wallace,  in  the  county  of  Shoshone,  State  of  Idaho,  or  the  said 
corporation,  shall  comply  with  the  provisions  of  an  agree- 
ment in  writing  dated  the  28th  day  of  May,  1901,  between 
the  said  Clarence  Cunningham  and  the  said  A.  Q.  Kerns. 

**The  said  mining  premises  being  particularly  described  as 
follows,  to  wit:  The  *  Olympia'  lode  mining  claim;  The  Tort- 
land'  lode  mining  claim;  The  *  Seattle'  lode  mining  claim; 
The  'Alice'  lode  mining  claim;  The  'Olympia  Fraction'  lode 
mining  claim;  The  'Darling'  lode  mining  claim;  The  'Pa- 
cific' lode  mining  claim;  The  'Diamond  Fraction'  lode  min- 
ing claim;  One-half  of  the  'Rose'  lode  mining  claim;  One- 
half  of  the  'Lincoln'  lode  mining  claim;  All  situated  on  the 
divide  between  Canyon  Creek  and  the  East  Fork  of  Nine 
Mile  Creek,  in  Placer  Center  and  Lelande  Mining  District, 
County  of  Shoshone,  State  of  Idaho. 

"Dated  this  17th  day  of  August,  190L 

"Witness  my  hand  and  seaL 

"  (Seal)  A,  a  KBRNa" 
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That  thereafter  said  Eems  in  his  own  name  and  in  fact 
as  trostee  for  the  said  contemplated  corporation,  applied  for 
United  States  patents  for  part  of  said  mining  claims;   that 
in  applying  for  said  patents  the  said  Eems  acted  only  as 
trustee  for  said  corporation  to  be  formed  under  the  terms 
of  said  agreement  and  declaration  of  trust ;  that  he  was  also 
acting  as  agent  and  attorney  for  said  corporation  and  the 
parties  organizing  the  same,  and  that  said  parties  furnished 
and  paid  all  the  necessary  expenses  of  said  application  for 
patent;    that  said  Cunningham  and  his  associates,  by  and 
with  the  full  consent  of  said  Kerns,  and  under  the  terms  of 
said  agreement  and  declaration  of  trust,  continued  to  ex- 
pend money  in  the  development  of  said  mining  claims  up  to 
and  until  about  the  first  day  of  March,  1903,  pursuant  to  said 
agreement,  and  the  said  Cunningham  and  his  associates,  act- 
ing in  pursuance  of  said  agreement  and  declaration  of  trust, 
caused  to  be  organized  the  plaintiff  corporation  under  the 
laws  of  the  state  of  Washington,  with  a  capital  of  $1,000,000, 
divided  into  one  million  shares  of  the  par  value  of  $1  each ; 
that  said  Kerns  was  notified  of  said  organization  and  acqui- 
esced in  and  concurred  therein,  and  agreed  to  the  same  and 
made  no  objection  thereto;   that  thereafter  said  corporation 
duly  complied  with  all  the  laws  of  the  state  of  Idaho  author- 
izing it  to  hold  mining  claims  and  prosecute  business  in  said 
state,  and  that  it  is  now  authorized  to  take  and  hold  and  con- 
vey real  estate,  and  to  do  business  in  said  state ;  that  in  the 
year  1903,  after  the  organization  of  the  plaintiff  company, 
on  account  of  large  expenditures  made  by  the  incorporators 
in  the  development  of  said  mining  claims  and  in  the  payments 
made  to  said  Kerns  by  the  plaintiff  corporation,  there  was  not 
mifficient  money  in  the  treasury  of  said  company  to  pay  said 
mortgage,  and  that  said  Cunningham,  who  had  the  manage- 
ment of  the  affairs  of  the  company,  was  about  to  leave  for  a 
trip  to  Alaska,  entered  into  an  arrangement  for  and  on  be- 
half of  the  plaintiff  corporation  with  J.  C.  Cunningham,  vice- 
president  of  the  company,  and  F.  Cushing  Moore  and  Fran- 
eifl  Jenkins,  stockholders  of  the  company,  that  in  case  pay- 
ment of  said  mortgage  should  be  insisted  upon,  they  would 
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advance  the  money  for  the  company,  to  pay  the  same,  and 
notified  said  Kerns  of  such  arrangement,  and  directed  him 
that  in  case  payment  should  be  insisted  upon,  he  should  call 
upon  said  parties  for  the  money  to  pay  said  mortgage,  and 
that  Kerns  promised  to  do  so ;  that  o^j  or  about  the  first  dav 
of  June,  1903,  the  administratrix  of  the  estate  of  the  said 
Elom,  deceased,  did  commence  an  action  to  foreclose  said 
mortgage*;  that  said  Kerns  did  not  notify  the  plaintiff  corpo- 
ration nor  said  Cunningham,  nor  any  of  the  officers  or  stock- 
holders of  the  said  company,  but  permitted  a  decree  and  judg- 
ment of  foreclosure  to  be  entered  directing  the  sale  of  said 
mining  claims  to  pay  said  mortgage;  that  the  date  of  said 
sale  was  fixed,  and  the  said  J.  C.  Cunningham,  vice-president 
of  the  company,  for  the  purpose  of  protecting  the  plaintiff 
corporation,  did  advance  the  money  for  the  plaintiff  to  bid 
in  the  said  property  at  the  sale,  and  did  bid  the  same  in,  in 
his  own  name,  for  the  use  and  benefit  of  the  plaintiff  company, 
and  received  the  sheriff's  certificate  of  sale,  receiving  the 
same  and  holding  the  same  in  trust  for  the  plaintiff  corpo- 
ration upon  the  repayment  of  the  amount  of  money  so  paid 
by  him,  all  of  which  was  well  known  to  the  defendant  Kerns; 
that  thereafter,  on  the  eighteenth  day  of  August,  1904,  the 
defendant  Kerns,  in  violation  of  his  said  trust,  and  with  in- 
tent to  cheat  and  defraud  the  plaintiff,  and  in  violation  of 
the  confidence  reposed  in  him  as  attorney  for  the  plaintiff, 
sold  and  conveyed  to  the  defendant  William  J.  Hall  an  un- 
divided one-fourth  interest  in  said  mining  claims,  and  re- 
ceived therefor  the  sum  of  $3,300,  and  that  with  the  said 
money  he  redeemed  said  property  from  said  sheriff's  sale,  and 
at  the  same  time  the  said  Kerns  entered  into  an  agreement 
with  the  defendant  Hall  to  sell  and  convey  to  "him  the  remain- 
ing interest  in  said  claims ;  that  at  the  said  time  said  Hall  well 
knew  the  said  property  in  equity  belonged  to  the  plaintiff, 
and  well  knew  that  the  said  defendant  Kerns  held  ihe  legal 
title  in  trust  for  the  plaintiff,  and  had  no  legal  right;  to  sell 
and  convey  the  same ;  that  said  Hall,  in  making  said  purchase 
and  contract,  was  acting  as  the  agent  for  the  defendant,  the 
Federal.  Mining  and  Smelting  Company,  and  said  company 
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furnished  the  money  which  was  paid  to  said  Kerns  as  afore- 
said; that  in  making  said  sale  to  said  Hall  and  entering  into 
said  contract  with  him  the  said  Kerns  violated  the  trust  and 
confidence  reposed  in  him  as  trustee  of  the  plaintiff  for  the 
sole  and  simple  purpose  of  defrauding  the  plaintiff  and  se- 
curing to  himself  an  additional  sum  of  money;  that  on  the 
twenty-ninth  day  of  May,  1905,  the  plaintiff  corporation  de- 
manded of  said  Kerns  the  deed  conveying  all  the  Olympia, 
Portland,  Seattle,  Alice,  Olympia  Fraction,  Darling,  Pacific 
and  Diamond  Fraction  and  an  undivided  one-fourth  interest 
in  and  to  the  Rose  and  Lincoln  lode  mining  claims  aforesaid, 
and  tendered  to  said  Kerns,  in  lawful  money  of  the  United 
States,  $900  and  a  certificate  for  one  thousand  shares  of  the 
capital  stock  of  the  plaintiff  corporation,  which  certificate 
of  stock  was  paid  up  to  the  amount  of  ten  cents  per  share, 
for  all  that  was  due  him  under  the  original  contract  between 
said  Cunningham  and  said  Kerns,  and  for  his  services  as 
attorneys  as  aforesaid,  and  that  the  plaintiff  has  been  at  all 
times,  and  is  now,  ready  and  willing  to  make  said  payment, 
and  now  brings  said  money  and  stock  into  court  to  be  deliv- 
ered to  him.  Then  follows  prayer  for  the  relief  above  indi- 
cated. 

Many  of  the  formal  allegations  of  the  complaint  were  ad- 
mitted by  the  answer,  and  denials  of  other  allegations  put 
in  issue  many  of  its  material  allegations,  and  for  a  separate 
and  second  defense  the  defendant  Kerns  sets  up  the  transac- 
tion which  occurred  between  him  and  Cunningham  in  detail, 
and  sets  up  the  violation  of  said  contract  by  Cunningham,  in 
that  he  failed  to  make  the  payment  required  by  said  contract 
and  perform  the  work  required  to  be  performed  by  him  upon 
said  claims,  and  in  the  formation  of  the  corporation  under  the 
laws  of  the  state  of  Washington  instead  of  under  the  laws 
of  the  state  of  Idaho;  that  he  was  required  to  spend  large 
mams  of  money  in  protecting  his  own  interests  in  said  mining 
elaims  during  the  years  1903,  1904  and  1905,  because  of  the 
failure  of  the  said  Cunningham  to  keep  his  part  of  said 
agreement;  that  by  reason  of  such  negligence  and  laches  by 
said  Cunningham  and  his  breach  of  said  agreement  he  im- 
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paired  the  title  of  the  defendant  Kems,  by  making  the  de- 
fault in  said  payments  and  allowing  the  premises  to  be  sold 
to  a  stranger. 

The  defendant  Hall  and  the  Federal  Mining  and  Smelting 
Company  answered,  denjring  many  of  the  allegations  of  the 
complaint,  and  as  an  affirmative  defense,  among  other  allegar 
tions,  alleged  that  they  had  advanced  the  defendant  Kems 
$3,300,  which  sum  was  devoted  and  used  in  redeeming  saii 
mining  property  from  said  foreclosure  sale  and  paying  the 
necessary  expenses  for  obtaining  patents  thereto;  that  there- 
after said  Kems  executed  a  deed  to  said  Hall,  but  really  for 
the  use  and  benefit  of  said  mining  company,  being  an  undi- 
vided one-fourth  interest  in  and  to  said  mining  claims,  and 
that  said  Hall  held  said  one-fourth  interest  for  the  use  and 
benefit  of  said  mining  company,  and  now  holds  the  same  for 
that  purpose;  that  at  the  time  he  executed  said  deed  said 
Kerns  entered  into  an  agreement  with  said  Hall  for  the  pur- 
chase of  the  remaining  three-fourths  interest  in  said  mining 
claims;  that  said  contract  of  purchase  was  entered  into  for 
and  on  behalf  of  said  mining  company;  that  said  contracts 
were  made  with  said  Kems  without  any  knowledge,  informa- 
tion or  belief  of  any  right,  title  or  claim  on  the  part  of  the 
plaintiff  corporation  in  and  to  said  mining  claims  or  any  of 
them.  It  is  further  alleged  that  the  money  so  advanced  by 
Hall  was  used  to  perfect  the  title  to  said  mining  claims,  and 
that  in  case  it  is  adjudged  that  the  plaintiff  is  the  owner 
of  said  premises,  that  said  defendants  in  equity  ought  to  be 
reimbursed  for  said  advances  with  interest  thereon,  and 
prays  for  relief  in  accordance  with  the  denials  and  avermentB 
of  their  answer. 

Upon  the  issues  thus  made  the  cause  was  tried  to  the  court 
without  a  jury  and  a  great  deal  of  evidence  was  taken  on  the 
trial.  Judgment  was  entered  in  favor  of  the  plaintiff,  from 
which  judgment  this  appeal  was  taken.  As  this  action  is 
based  upon  the  contract  and  declaration  of  trust  hereinbefore 
set  forth,  we  will  first  consider  the  duties  assiuned  by  Clarence 
Cunningham  in  the  execution  of  said  contract.  However, 
before  taking  that  up  in  detail,  we  will  state  some  of  the  facts 
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that  appear  from  the  record.  On  May  15,  1900,  an  option 
for  the  purchase  of  certain  mining  claims,  including  at  least 
a  part  of  those  mentioned  in  said  contract,  was  given  by  the 
defendant  Kerns  and  the  said  Elom,  now  deceased,  to  Clar- 
ence Cunningham  for  $12,000.  A  considerable  amount  of 
work  was  done  upon  said  claims  under  this  option  by  Cun- 
ningham and  his  associates.  By  mutual  consent  that  option 
was  terminated,  and  in  October,  1900,  a  new  contract  was  en- 
tered into.  Under  the  new  contract  work  continued  during 
several  months.  Thereafter,  in  February,  1901,  said  Elom 
died,  and  after  his  death  the  contract  sued  on  herein  was  en- 
tered into.  It  appears  that  this  last  contract  was  really  a 
continuation  of  the  two  former  ones,  excepting  that  it  was 
on  more  liberal  terms.  At  the  time  the  first  contract  was  en- 
tered into  Cunningham  had  associated  with  him  several  per- 
sons residing  in  Spokane  and  elsewhere,  who  carried  on  the 
work  and  development  of  said  mining  claims  as  an  associa- 
tion doing  business  under  the  name  of  the  Olympia  Mining 
Company.  It  appears  that  the  work  under  the  first  two  con- 
tracts was  practically  continuous  up  until  the  time  of  enter- 
ing into  the  contract  sued  on  herein.  The  defendant  Kerns 
was  aware  of  the  fact  that  Cunningham  had  associates  con- 
nected with  him  in  said  matter,  and,  we  think,  understood 
that  these  associates  were  assisting  Cunningham  in  the  pay- 
ment of  the  development  work  done  on  said  mines ;  that  Cun- 
ningham and  his  associates  expended  something  over  $21,000 
in  such  development  work,  and  it  also  appears  that  Kerns 
subscribed  for  ten  thousand  shares  of  the  stock  of  said  cor- 
poration to  be  thereafter  formed,  at  ten  cents  per  share,  and 
paid  the  sum  of  $50  on  such  shares,  leaving  a  balance  of  $950 
owing  to  said  corpoi:ation. 

It  is  contended,  in  limine,  by  counsel  for  respondent  that, 
as  some  of  the  questions  raised  on  the  rehearing  were  not 
raised  on  the  original  hearing,  they  cannot  now  be  considered. 
In  reply  to  this  we  say  that  the  rehearing  was  granted  gen- 
erally, and  upon  no  specified  points  or  questions,  and  there- 
fore any  questions  that  could  have  been  properly  raised  on  the 
original  hearing  could  be  presented  on  the  rehearing.    But, 
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as  we  understand  the  record^  the  appellant  Kerns  did  raise 
the  questions  referred  to  on  the  first  hearing.  As  we  view 
this  case,  we  need  only  pass  upon,  in  this  decision,  a  few  of 
the  errors  assigned. 

Counsel  for  appellant  first  contend  that  the  judgment  and 
decree  of  the  lower  court  does  not  provide  a  specified  time 
in  which  respondent  shall  pay  to  appellant  the  sum  of  $900, 
the  balance  due  on  the  purchase  price,  and  turn  over  to  him 
one  hundred  thousand  shares  of  stock,  and  that  it  does  not 
provide  that  respondent  shall  proceed  to  work,  prospect  and 
develop  their  property  in  dispute  until  the  proceeds  of  the 
nine  hundred  thousand  shares  of  stock  at  ten  cents  per  share 
shall  have  been  expended.  On  an  examination  of  the  judg- 
ment, we  find  that  it  provides  in  part  as  follows : 

**It  is  further  ordered,  adjudged  and  decreed  that  the  de- 
fendant Abner  G.  Kerns,  upon  delivery  to  him  by  the  plain- 
tiff of  the  $900  due  under  the  contract  herein,  with  legal 

interest,  from  the  time  the  same  became  due  until  May j 

1905,  and  upon  the  delivery  to  said  Kerns  of  one  hundred 
thousand  (100,000)  shares  of  the  capital  stock  of  said  plain- 
tiff corporation  paid  up  to  the  amount  of  10  cents  per  share, 
do  forthwith  execute  and  deliver  to  the  plaintiff  Olympia 
Mining  Company  a  good  and  suflScient  deed  conveying  to 
said  plaintiff  an  undivided  three-fourths  interest  in  and  to 
the  said  above-described  mining  claims;  that  in  the  event 
of  his  failure  to  execute  and  deliver  such  conveyance  within 
thirty  days  after  the  entry  of  this  decree,  then  and  in  that 
event  Stanley  P.  Fairweather,  Esqr.,  clerk  of  this  court,  and 
in  case  of  his  death  or  inability  to  act,  then  his  successor  in 
ofiice  is  hereby  appointed  as  a  commissioner  of  this  court,  and 
as  such  commissioner  is  hereby  ordered  -and  directed  in  the 
name  of  the  defendant  to  execute  and  deliver  to  the  plaintiff 
a  deed  conveying  to  it  the  said  three-fourths  interest  in  said 
mining  claims  above  described,  and  it  is  further  ordered  and 
adjudged  that  said  deed  of  said  commissioner,  when  executed 
and  delivered,  shall  have  the  same  force  and  effect  as  though 
executed  by  the  defendant." 
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It  will  be  observed  that  that  provision  of  the  judgment  or 
decree  is  not  in  accordance  with  the  terms  of  the  contract 
sued  on,  which  contract  is  above  set  out  in  full  in  this  opinion. 
Under  that  provision  of  the  decree,  it  is  provided  that  Kerns, 
upon  the  payment  to  him,  by  plaintiff,  of  $900,  and  the  de- 
livery to  him  of  one  hundred  thousand  shares  of  the  capital 
stock  of  said  corporation  "paid  up  to  the  amount  of  ten  cents 
per  share,"  should  forthwith  execute  and  deliver  to  the  plain- 
tiff a  good  and  sufficient  deed  to  an  undivided  three-fourths 
interest  in  the  mining  claims  mentioned,  and  that  in  the  event 
of  his  failure  to  do  so  within  thirty  days  after  the  entry  of 
the  decree,  then  in  that  event  the  clerk  of  the  court  should 
make  such  conveyance.  Of  course,  the  decree  provides  that 
Kerns  shall  make  such  deed  upon  the  payment  of  said  sum 
of  money  and  the  delivery  of  said  shares  of  stock,  but  it  pro- 
vides that  in  case  he  fails  to  execute  and  deliver  such  deed 
within  thirty  days  after  the  entry  of  this  decree,  the  clerk 
shall  execute  the  deed,  regardless  of  whether  said  $900  had 
been  paid  and  said  one  hundred  thousand  shares  of  stock  de- 
livered. For  that  reason  said  provisions  of  the  judgment 
are  not  in  accord  with  the  covenants  in  said  contract.  Said 
judgment  provides  that  the  respondent  shall  deliver  to  Kerns 
one  hundred  thousand  shares  of  the  capital  stock  of  said 
corporation  "paid  up  to  the  amount  of  ten  cents  per  share," 
while  the  contract  provides  that  said  corporation  shall  deliver 
to  Kerns  one-tenth  of  its  capital  stock,  which,  on  the  basis 
of  a  million  shares,  would  be  one  hundred  thousand  shares, 
and  provides  as  follows:  "Which  stock  shall  be  fully  paid 
up  and  nonassessable  until  after  all  of  the  other  nine-tenths 
of  the  stock  have  paid  ten  cents  per  share  to  said  corporation 
for  the  development  of  said  mining  claims."  It  will  be  ob- 
served from  this  provision  of  the  contract  that  the  one  hun- 
dred thousand  shares  of  stock  to  be  delivered  to  Kerns  was 
to  be  fully  paid  up — ^not  as  provided  in  said  decree,  "paid 
up  to  the  amount  of  ten  cents  per  share,"  but  fully  paid  up 
and  nonassessable  until  all  of  the  other  nine-tenths  of  the 
stock  have  paid  ten  cents  per  share  to  said  corporation  for 
the  development  of  said  mining  claims.  Under  the  decree, 
Idaho,  Vol.  13—34 
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the  one  hundred  thousand  shares  of  stock  to  be  delivered  to 
Kerns  was  to  be  paid  up  to  the  amount  of  ten  cents  per  share, 
when  under  the  contract  it  was  to  be  fully  paid  up  and  non- 
assessable until  all  of  the  other  nine-tenths  of  the  stock  had 
paid  ten  cents  per  share  in  assessments  toward  the  develop- 
nent  of  said  mining  claims.  If  Kerns'  stock  was  to  be  paid  up 
to  the  amount  of  ten  cents  on  the  share  only,  the  par  value 
being  one  dollar,  it  would  leave  his  stock  at  the  mercy  of  the 
"mutations  whims"  of  the  other  stockholders  in  creating  in- 
debtedness in  the  operation  and  development  of  said  mines, 
and  if  they  failed  to  pay  any  and  all  indebtedness  incurred 
in  the  development  of  said  mines  up  to  $90,000,  the  creditors 
could  recover  of  Kerns  to  the  extent  of  ninety  cents  per  share 
on  his  stock,  as  the  stock  mentioned  in  said  decree  is  only  paid 
up  to  the  extent  of  ten  cents  per  share. 

We  held  in  the  former  opinion  that  under  the  provisions  of 
said  contract,  Cunningham  had  obligated  himself  to  organize 
the  corporation  referred  to  in  said  contract,  and  that  the 
organization  of  the  respondent  corporation  was  a  sufficient 
compliance  with  said  provisions.  The  provision  of  said  con- 
tract in  that  regard  is  as  follows:  "Whereas  it  is  the  desire 
of  the  parties  hereto  to  purchase  the  interest  of  said  estate  in 
said  properties,  if  the  same  can  be  bought  for  a  reasonable  sum 
and  upon  reasonable  terms,  for  the  purpose  of  consolidating 
all  of  the  interests  therein  and  forming  a  mining  corporation 
to  prospect,  develop  and  work  said  mining  claims." 

Under  the  provisions  of  that  clause  of  the  contract,  it  was 
the  desire  of  the  "parties"  thereto  to  form  a  corporation, 
and  the  clear  inference  therefrom  is  that  the  "parties'^  were 
to  form  a  corporation  and  the  "parties"  were  Kerns  and 
Cunningham.  Now  it  appears  from  the  record  that  Kens 
was  not  consulted  in  any  manner  in  the  formation  of  the 
foreign  corporation,  the  Olympia  Mining  Company;  that 
said  corporation  was  organized  under  the  laws  of  the  state 
of  Washington,  and  it  is  earnestly  contended  by  counsel  for 
respondent,  Keams,  that  the  organization  of  such  corpora- 
tion is  not  in  compliance  with  said  terms  of  the  con- 
tract   It  appears  from  the  record  that  Kerns  insisted  that 
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the  corporation  should  be  organized  under  the  laws  of  the 
state  of  Idaho,  and  thei»by  become  subject  to  the  jurisdic- 
tion of  the  courts  of  this  state  the  same  as  a  private  indi- 
viduaL    Under  the  provisions  of  the  contract,  Kerns  had  a 
right  to  insist  on  the  organization  of  such  corx>oration  under 
the  laws  of  the  state  of  Idaho.     That  being  the  conclusion 
we  have  reached  after  a  careful  consideration  of  this  case, 
on  the  petition  and  arguments  on  the  rehearing,  the  decision 
of  that  question  ends  this  case,  for  until  a  corporation  is  or- 
ganized in  compliance  with  the  provisions  of  said  contract, 
neither  Cunningham  nor  the  respondent  corporation  can  en- 
force the  provisions  of  said  contract  against  Kerns.     Until 
a  corporation  has  been  organized  under  the  provisions  of  the 
contract  and  has  fuUy  complied  with  the  terms  and  provi- 
sions of  said  contract,  the  contract  cannot  be  enforced  against 
Kerns.     As  that  is  a  controlling  question  in  this  case,  it  is 
not  worth  while  for  us  to  consider  the  other  questions  raised. 
Under  the  provisions  of  this  agreement  Kerns  was  entitled 
to  the  same  voice  as  Cunningham  in  the  organization  of  the 
corporation.    It  is  true  that  it  would  take  more  than  two  per- 
sons to  organize  a  corporation  under  the  laws  of  this  state, 
or,  for  that  matter,  under  the  laws  of  Washington ;  still,  had 
the*  corporation  been  organized  in  compliance  with  the  pro- 
visions of  this  agreement,  Kerns  would  have  been  entitled  to 
a  voice  in  the  selection  of  the  other  directors  and  incorpora- 
tors, and  he  would  also  have  been  entitled  to  a  voice  in  de- 
termining where  the  corx)oration  should  be  organized,  whether 
it  should  be  a  domestic  or  foreign  corporation.    Again,  af- 
ter the  organization  of  the  corporation,  under  the  cumula- 
tive method  of  voting  stock  at  stockholders'  meetings  (Const., 
art.  11,  sec.  4),  Kerns  might  have  been  able  to  name  at  least 
one  director,  and  would  by  this  method  have  been  enabled 
to  have  a  continuing  voice  in  the  business  and  affairs  of  the 
corporation.    While  it  is  true  the  contract  does  not  provide 
in  terms  that  the  corporation  to  be  organized  should  be   a 
domestic  corporation,  at  the  same  time  the  appellant  had 
reserved  to  himself  by  the  terms  of  the  contract  as  much 
power  and  authority  and  an  equal  voice  with  the  other  party 
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to  the  contract.  The  corporation  could  not  own  any  prop- 
erty, and  had  no  corporate  stock  ti9  be  represented  by  stock- 
holders until  after  it  was  organized;  therefore  Kerns  would 
have  had  as  much  power  and  authority  in  the  matter  of  the 
organization  as  Cunningham,  even  though  Cunningham  and 
his  associates  were  to  own  nine-tenths  of  the  capital  stock 
after  the  organization.  The  contract  is  not  one  providing 
for  Cunningham  and  his  associates  to  organize  a  corpora- 
tion, but  for  Cunningham  and  Kerns  to  organize  a  corporar. 
tion.  A  corporation  organized  under  the  laws  of  Washing- 
ton with  its  principal  place  of  business  in  Spokane,  and  ite 
corporate  stock  books  in  a  foreign  jurisdiction,  is  not  the 
kind  of  a  corporation  and  the  kind  of  protection  that  Kerns 
would  likely  have  sought  or  availed  himself  of  where  he  was 
turning  over  all  his  property  to  the  corporation  and  in  turn 
taking  a  minority  of  the  stock.  The  courts  of  Idaho  could 
not  reach  the  books  and  officers  for  the  purpose  of  ordering  a 
specific  performance  in  directing  issuance  of  stock  or  requir- 
ing performance  of  work  or  directing,  supervising  or  order- 
ing assessments. 

It  is  next  urged  that  the  judgment  does  not  bind  or  ob- 
ligate the  plaintiff  to  the  defendant  Kerns  or  to  any  of  the 
defendants  to  perform  its  contract  with  Kerns  or  to  pay  the 
$3,300  and  interest  to  the  Federal  Mining  Company,  and  that 
the  evidence  shows  that  the  defendant  Kerns  could  not  main- 
tain an  action  in  Idaho  against  the  plaintiff  for  the  specific 
performance  of  the  contract.  Counsel  for  respondent  de- 
clares this  proposition  to  be  absurd,  for  the  reason  that  re- 
spondent has  an  agent  in  Idaho  authorized  to  accept  service 
of  process,  and  has  mining  property  in  this  state  in  which  it 
has  invested  over  $21,000,  and  that  ought  to  be  ample  to 
make  such  judgment  collectible.  Counsel  thus  concedes  that 
for  a  complete  settlement  of  this  matter,  it  will  require  fur- 
ther litigation,  and  that  this  judgment  does  not  settle  all 
of  the  rights  of  the  parties  in  the  object  matter  of  this  liti- 
gation. It  is  certainly  cold  satisfaction  to  the  appeUant  to 
be  informed  that  he  may  proceed  and  get  judgment  for  the 
amount  of  money  due  him  and  a  decree  for  the  ddivtty  of 
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the  one  hundred  thousand  shares  of  stock.  It  is  clearly  evi- 
dent that  the  judgment  is  far  short  of  what  it  ought  to  have 
been.  The  respondent  should  have  been  compelled  to  keep  its 
tender  of  the  $900  and  one  hundred  thousand  shares  of 
stock  good.  The  contract  clearly  contemplates  the  perform- 
ance of  development  work  on  said  mining  claims  to  the  ex- 
tent of  $90,000,  and  it  is  admitted  by  counsel  for  respond- 
ent in  his  brief  filed  the  second  day  of  April,  1907,  that 
neither  that  amount  nor  any  part  of  it  has  been  expended 
in  the  development  of  said  mines,  by  stating  that  said  cor--^ 
poration  had  invested  over  $21,000  in  said  mining  claims, 
which  amount,  the  record  shows,  was  invested  long  prior 
to  the  commencement  of  this  suit.  Under  this  judgment, 
the  respondent,  a  foreign  corporation,  is  not  required  to  pay 
to  the  appellant  Kerns  at  any  certain  time  the  $900  with 
interest  thereon;  it  is  not  required  to  deliver  to  said  Kerns 
one-tenth  of  its  capital  stock,  which  stock  should  be  fully 
paid  up  and  nonassessable,  until  after  all  of  the  other  nine- 
tenths  of  the  stock  has  paid  ten  cents  per  share  to  said  cor- 
poration for  the  development  of  said  mining  claims.  The 
provisions  of  the  contract  on  which  this  action  is  based  re- 
quire those  things  to  be  done,  and  the  judgment  utterly 
fails  to  give  Kerns  the  relief  he  is  entitled  to  in  this  suit, 
if  he  is  compelled  to  perform  his  part  thereof. 

The  judgment  entered  in  this  case  does  not  conform  to 
the  provisions  and  requirements  of  the  contract  entered  into 
between  the  appellant  and  Cunningham,  and  we  have  concluded 
that  it  should  be  reversed  and  a  new  trial  granted.  We  are 
not  in  a  position  to  direct  a  judgment  in  this  case.  It  has 
now  been  more  than  a  year  since  the  case  was  tried  in  the 
lower  court,  and  while  it  has  been  suggested,  and  even  shown 
by  affidavit,  that  no  attempt  has  been  made  on  the  part  of 
this  respondent  to  comply  with  the  terms  of  the  decree,  still 
the  matter  is  not  presented  here  in  such  a  marner  as  to  jus- 
tify us  in  ordering  a  judgment  thereon.  The  conduct. of  the 
respective  parties  since  the  entry  of  this  decree  with  refer- 
ence thereto  and  also  touching  the  subject  matter,  and  un- 
der the  contracts  which  were  the  basis  of  this  action,  wiU  be 
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proper  subjects  for  <5onsideration,  and  they  will  necessarily 
influence  the  trial  court  in  the  further  proceedings  had  here- 
in. The  judgment  is  therefore  reversed  and  the  cause  re- 
manded, with  direction  to  the  trial  court  to  take  such  fur- 
iher  action  in  the  matter  in  harmony  with  the  views  herein 
•expressed  as  to  the  law  of  the  case  as  may  seem  proper  un- 
•der  any  additional  showing  that  may  be  made.  Costs  awarded 
in  favor  of  appellant. 

Ailshie,  C.  J.,  concurs. 


(July  5,  1907.) 

WILLIAM  FINNEY,  Sheriff,  Respondent,  v.  THE  AMERI- 
CAN  BONDING  CO]\rPANY  et  aL,  Appellants. 

[90  Pac.  859.] 

Motion    to   Dismiss — Transcript    not   Filed    m    Timi — ^Bulbs   of 
Court — Removal  to  United  States  Court. 

1.  Held,  under  the  facts  of  this  case,  that  the  appeal  was  taken 
within  the  time  required  by  the  statute. 

2.  Under  the  provisions  of  paragraph  9  of  rule  27  of  the  rales 
of  this  court,  the  transcript  on  appeal  must  be  served  on  the  ad- 
verse party  and  filed  in  this  court  within  sixty  days  after  the  appeal 
is  perfected. 

3.  Where  a  judgment  was  entered  on  February  18,  1905,  and 
the  notice  of  appeal  was  served  and  filed  on  the  seventeenth  day 
of  April,  1905,  and  the  undertaking  on  appeal  filed  the  eighteenth 
day  of  that  month,  and  the  transcript  on  appeal  was  not  filed  or 
served  until  May  25,  1907,  the  appeal  will  be  dismissed  on  motion 
of  the  adverse  party  on  the  ground  that  the  transcript  on  appeal 
was  not  filed  within  the  time  required  by  the  rules  of  this  eoort 

4.  Where  a  party  undertakes  to  remove  a  cause  commenced  in 
the  state  court  to  the  United  States  court,  and  the  cause  is  r»- 
manded  on  the  ground  that  the  United  States  court  acquired  w 
jurisdiction  of  the  cause  by  such  attempted  removal,  the  part/ 
undertaking  such  removal  must  take  the  consequences  of  the  same. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Third  Judicial  Difr 
triot  for  Ada  County.    Hon.  George  H«  Stewart,  Judge. 
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Motion  to  dismiss  the  appeal  on  the  ground  that  the  tran- 
script was  not  filed  within  the  time  required  by  the  rules  of 
this  court.    Motion  sustained  and  cause  dismissed. 

Morrison  &  Pence  and  Neal  &  Kinyon,  for  Appellants. 

W.  E.  Borah  and  Frank  J.  Smith,  for  Respondent 

Counsel  file  no  briefs  on  points  decided. 

SULLIVAN,  J. — This  is  a  motion  to  dismiss  the  appeal  on 
three  grounds,  to  wit:  1.  That  the  appeal  was  not  taken 
within  one  year  from  the  date  of  the  entry  of  judgment;  2. 
That  no  transcript  was  filed  in  said  case  within  sixty  days 
after  notice  of  appeal  was  served ;  3.-  That  it  is  manifest  from 
the  records  that  the  appeal  is  frivolous  and  taken  merely  for 
the  purpose  of  delay. 

The  judgment  was  filed  February  18,  1905.  The  notice 
of  appeal  was  served  and  filed  on  the  sexenteenth  day  of 
April,  1905,  and  an  undertaking  on  appeal  was  filed  on  the 
nineteenth  day  of  that  month.  An  appeal  was  taken  by 
serving  notice  of  appeal  on  the  adverse  party,  or  his  attorney 
(Rev.  Stats.,  sec.  4808).  The  notice  of  appeal  was  served 
and  filed  within  sixty  days  after  the  entry  of  judgment,  and 
the  appeal  was  taken  within  the  time  required  by  the  pro- 
visions of  said  section  4808.  The  transcript  in  the  case  was 
filed  May  25,  1907,  more  than  two  years  after  the  notice  of 
appeal  was  given.  It  appears  from  the  record  before  us  that 
this  action  was  commenced  in  the  district  court  of  Ada  county 
on  the  thirteenth  day  of  May,  1904.  It  appears  that  three 
efforts  were  made  to  remove  this  case  from  the  state  court 
to  the  United  States  circuit  court.  It  also  appears  that  on 
March  16,  1905,  the  third  attempt  at  removal  was  made  and 
petition  and  bond  for  removal  were  filed  on  that  date.  There- 
after plaintiff  filed  his  motion  in  the  circuit  court  to  remand 
the  cause  to  the  state  court,  which  motion  was  denied  by  the 
judge  of  the  circuit  court  on  the  third  day  of  April,  1905. 
Thereafter,  the  defendant,  the  American  Bonding  Company, 
filed  a  demurrer  to  the  complaint,  which  demurrer  was  over- 
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ruled,  and  the  Flato  Commission  Company  answered  in  the 
circuit  court  of  the  United  States.  A  trial  was  had  and 
judgment  rendered  in  favor  of  the  plaintiff.  Thereafter  the 
defendant  prosecuted  a  petition  in  error  to  the  United  States 
circuit  court  of  appeals,  which  court  sustained  the  motion  of 
the  plaintiff  to  remand,  and  did  remand,  said  cause  to  the 
circuit  court  of  the  district  of  Idaho,  without  trial,  on  the 
merits,  and  the  United  States  circuit  court  for  the  district 
of  Idaho  thereupon  issued  its  order  remanding  the  cause  to 
the  district  court  of  the  third  judicial  district  of  the  state 
of  Idaho,  which  order  was  filed  on  March  20,  1907.  On 
March  16  and  17,  1905,  after  the  filing  of  said  third  peti- 
tion and  bond  for  removal,  a  trial  was  had  in  the  state  dis- 
trict court  over  the  objection  of  the  defendants,  and  verdict 
was  returned  on  February  17,  1905,  and  judgment  was  en- 
tered against  the  defendants. 

On  February  23,  1905,  the  defendant,  the  American  Bond- 
ing Company,  gave  notice  of  intention  to  move  for  a  new 
trial,  and  notice  of  appeal  was  served  and  filed  on  the  seven- 
teenth day  of  April,  1905,  as  above  stated,  and  a  proper  bond 
on  appeal  was  also  filed. 

After  the  cause  had  reached  the  United  States  circuit  court 
of  appeals  on  the  motion  of  the  plaintiff,  an  order  was  made 
by  that  court  to  the  effect  that  the  United  States  circuit 
court  had  not  acquired  jurisdiction  of  the  case  by  said  pro- 
ceeding for  the  removal  of  the  same.  (See  American  Bond- 
ing Co,  V,  Mills,  152  Fed.  107.)  And  the  cause  was  remanded 
to  the  state  court.  The  order  remanding  the  same  was  en- 
tered and  filed  in  the  state  district  court  on  March  20, 1907. 
It  appears  that  after  that  order  was  made  and  entered  in 
the  district  court,  counsel  for  appellant  then  proceeded  to 
have  their  transcript  on  appeal  from  the  district  court  of 
Ada  county  to  the  supreme  court  of  this  state  prepared, 
printed  and  filed  in  this  court,  and  said  transcript  was  filed 
in  this  court  May  25,  1907.  Under  these  facts  it  is  contended 
by  counsel  for  appellant  that  the  motion  to  dismiss  should 
not  be  sustained,  for  the  reason  that  this  case  had  been  re- 
moved on  March  16,  1905,  to  the  circuit  court  of  the  United 
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States,  and  was  there  tried  and  then  taken  by  writ  of  error 
to  the  circuit  court  of  appeals,  and  was  from  thence  remanded 
to  the  district  court  of  the  state,  on  the  ground  that  the  case 
had  not  been  properly  removed  or  that  the  circuit  court  of 
the  United  States  had  not  acquired  jurisdiction  on  the  pe- 
tition and  bond  for  removal.  Of  course,  if  a  litigant  desires 
to  have  a  cause  removed  from  the  state  court  to  the  United 
States  court,  he  has  the  right  to  have  it  so  removed  if  he 
has  sufficient  grounds  therefor;  but  if  he  has  not  sufficient 
grounds,  and  undertakes  to  secure  a  removal  and  fails,  he 
must  take  the  consequences.  One  of  the  elements  of  a  square 
deal,  as  we  understand  it,  is  that  the  man  who  takes  the  chance 
of  gaining  what  he  wishes  must  also  take  the  chance  of  losing 
it. 

It  has  thus  been  determined  that  said  case  was  not  re- 
moved from  the  state  court.  It  was  tried  by  the  state  court. 
To  be  sure,  that  trial  took  place  in  opposition  to  the*  appel- 
lant's wishes,  but  the  trial  was  had  and  a  judgment  entered 
against  it  on  the  seventeenth  day  of  February,  1905.  An 
appeal  was  taken  on  th^  seventeenth  day  of  April,  1905. 
The  appellant  let*  the  matter  rest  in  that  way  from  that  date 
until  the  twenty-fifth  day  of  May,  1907— over  two  years — 
before  his  transcript  was  filed.  While  the  appeal  was  taken 
within  the  year,  the  transcript  was  not  filed  for  over  two 
years  after  the  appeal  was  taken.  Under  paragraph  9  of 
rule  27  of  the  rules  of  this  court  (32  Pac.  v),  the  transcript 
must  be  filed  within  sixty  days  after  the  appeal  is  perfected, 
if  no  extension  of  time  is  given  for  that  purpose,  and  no 
extension  of  time  was  applied  for  or  given. 

Under  all  the  facts  of  this  case,  as  they  appear  from  the 
record,  we  conclude  that  the  motion  to  dismiss  the  appeal  must 
be  sustained,  and  it  is  so  ordered*  Costs  of  this  appeal  are 
awarded  to  the  respondent. 

Ailshie,  0.  J.,  concurs. 
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(July  30,  1907.) 

ON  PETITION  FOB  BEHEAIONa. 

[91  FSLC.  318.] 

SULLIVAN,  J. — This  case  was  dismissed  on  the  motion  of 
the  respondent  at  the  May,  1907,  term  of  this  court,  on  the 
ground  that  the  transcript  on  appeal  was  not  filed  and  served 
in  the  time  provided  by  paragraph  9  of  rule  27  of  the  rules 
of  this  court  (32  Pac.  v).  The  facts  in  the  case,  so  far  as 
the  decision  on  the  motion  is  concerned,  are  sufficiently  stated 
in  the  opinion  on  the  motion.  (90  Pac.  859.)  It  is  earnestly 
contended  by  counsel  for  the  appellant  that  the  court  has 
misapprehended  the  facts  and  misapplied  the  law  which  ought 
to  obtain  on  those  facts.  It  is  contended  that  during  all 
the  time  that  the  case  was  pending  in  the  United  States  court, 
that  the  proceedings  in  the  state  court  were  coram  non  judice 
and  void,  and  counsel  for  appellant  cite  Mclver  v.  Florida 
Central  &  P.  R.  Co.,  110  Ga.  223,^36  S.  B.  775,  65  L.  R  A. 
437;  Kern  v.  Huidekoper,  103  U.  S.  485,  26*L.  ed.  354. 

in  the  last  case  above  cited  it  is  held  that  a  proper  removal 
of  the  cause  from  a  state  court  to  a  United  States  court  de- 
vests the  state  court  of  jurisdiction,  but  in  the  case  at  bar 
the  circuit  court  of  appeals  held  that  the  United  States  court 
had  acquired  no  jurisdiction  by  the  attempted  removal,  and 
hence  the  removal  was  not  a  proper  one;  aside  from  that, 
counsel  for  appellant  appeared  in  the  state  court  after  the 
attempted  removal,  tried  the  case  there,  and  after  judgment 
had  been  rendered  against  the  appellant,  attempted  to  take 
an  appeal  to  this  court  by  serving  notice  of  appeal  and  filing 
an  appeal  bond,  and  thereafter  did  nothing  further  in  the 
matter  for  about  two  years.  They  made  no  application  to 
this  court  for  an  extension  of  time  in  which  to  serve  and 
file  their  transcript  on  appeal.  They  cannot  be  permitted  to 
blow  both  hot  and  cold  in  this  matter.  They  contend  in  one 
breath  that  the  state  court  had  no  jurisdiction,  and  again 
they  claim  that  they  took  a  valid  appeal  from  the  judg- 
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ment  of  the  state  court  during  the  very  time  that  they  now 
contend  the  state  court  had  no  jurisdicion  of  the  case.  If 
the  state  court  had  no  jurisdiction,  they,  of  course,  could 
take  no  yalid  appeal  from  any  judgment  rendered  by  it ;  but, 
as  we  view  it,  their  appeal  was  a  valid  appeal,  because  the 
case  had  not  been  properly  removed.  Having  neglected  and 
failed  to  comply  with  the  rules  in  filing  their  transcript  and 
and  in  pressing  their  appeal  for  more  than  two  years  after 
the  appeal  was  taken,  and  having  utterly  failed  to  comply 
with  the  rules  of  this  court  in  preparing,  serving  and  filing 
their  transcript  on  appeal,  the  petition  for  a  rehearing  must 
be  denied,  and  it  is  so  ordered. 

Ailshie,  C.  J.,  concurs. 


(July  6,  1907.) 

STATE,  Respondent,  v.  FRANK  NEIL,  Appellant 

[90  Pae.  860.] 

Absaui/f  with  Intent  to  Commit  Rape — SurriciENcr  of  Intorma- 
TiON — Felonious  Intent — ^Intent  to  Use  Force — Evidence  of 
Complaint  by  Prosecutrix — Instructions — ^Punishment. 

1.  An  ^information  charging  the  crime  of  assault  with  intent  to 
commit  rape,  which  alleges  that  the  defendant  did  assault  the 
prosecutrix  with  intent  to  have  sexual  intercourse  with  her  ''will- 
fully, feloniouslj,  violently,  unlawfully  and  against  her  will,  wish, 
eonsent  and  resistance,''  sufficiently  aUegee  the  intent  to  accomplish 
the  felonious  act  by  force  and  violence. 

2.  When  the  charge  is  assault  with  intent  to  commit  rape,  the 
intent  of  the  defendant  at  the  time  of  the  assault  must  be  judged 
of  and  determined  by  his  acts,  conduct  and  declarations  at  the 
tSme  of  the  commission  of  the  alleged  offense,  and  the  question 
of  the  intent  with  which  the  assault  was  made  is  one  of  fact  to 
be  determined  by  the  jury. 

3.  In  order  to  warrant  a  conviction  of  the  crime  of  assault  with 
intent  to  commit  rape,  the  state  must  prove  beyond  a  reasonable 
doubt  that  the  defendant  made  an  assault  upon  the  prosecutrix 
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with  intent  to  use  such  force  as  might  be  neeeflsarT-  in  order  to 
have  carnal  knowledge  of  her,  against  her  will  and  without  her 
consent. 

4.  Evidence  of  complaint  made  by  the  prosecutrix  to  third  par- 
ties soon  after  assault,  considered,  and  held  proper  and  admissible. 

5.  All  the  instructions  given  in  a  case  should  be  read  and  con- 
sidered together  as  a  whole,  and  if  when  so  considered  they  fairly 
present  to  the  jury  the  law  of  the  case,  the  judgment  will  not  be 
reversed  on  account  ^of  some  specific  portion  of  the  instructiona, 
when  taken  alone,  being  incomplete  or  obscure. 

6.  An  instruction  which  tells  the  jury  that  if  after  considering 
all  the  evidence  they  ''have  a  reasonable  and ^ abiding  doubt  of 
defendant's  guilt/'  they  should  acquit  him,  is  not  so  prejudicial 
as  to  warrant  a  reversal  of  the  judgment.  The  word  "abiding," 
however,  should  not  be  inserted  in  such  an  instruction. 

7.  Sentences  in  criminal  cases  should  be  imposed  in  keeping  with 
the  spirit  of  our  law,  which  has  for  the  object  of  its  penal  sentences 
the  protection  of  society  and  reformation  of  the  crimihaL 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Fifth  Judicial  District, 
for  Bear  Lake  County.    Hon.  Alfred  Budge,  Judge. 

Appellant  was  convicted  of  the  crime  of  assault  with  in- 
tent to  commit  rape,  and  sentenced  to  serve  a  term  of  ten 
years  in  the  state  penitentiary.  He  appealed  from  the  judg- 
ment and  order  denying  his  motion  for  a  new  trial.  Judg- 
ment modified,  and  as  modified  affirmed. 

Bartch  &  Bagley,  for  Appellant 

The  prosecutrix  is  required  to  resist  to  the  utmost  from 
the  beginning  to  the  end,  and  this  must  be  positive  resistance; 
no  equivocal  opposition  will  be  permitted.  (De  Voy  v.  State, 
122  Wis.  148,  99  N.  W.  455;  Posey  v.  State,  143  Ala.  54,  38 
South.  1019 ;  Connors  v.  State,  47  Wis.  523,  2  N.  W.  1143;  ifa^ 
thews  V.  State,  19  Neb.  330,  27  N.  W.  234;  Brown  v.  Common' 
wealih,  102  Ky.  227,  43  S.  W.  214;  Perez  v.  State  (Tex.  Cr. 
App.),  87  S.  W.  351;  People  v.  Kirwan,  22  N.  Y.  Supp.  160; 
Eollister  v.  State,  156  Ind.  255,  59  N.  E.  847 ;  Toulet  v.  State, 
100  Ala.  72, 14  South.  403 ;  Jones  v.  State,  90  Ala.  628,  24  Am. 
St.  Rep.  850,  8  South.  383.) 
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"It  must  appear  that  she  showed  the  utmost  reluctance  and 
used  the  utmost  resistance."  (Dan  Moran  v.  People,  25  Mich. 
356,  12  Am.  Rep.  283;  Vaughn  v.  State  (Neb.),  110  N.  W. 
992;  Reg.  v.  Hallett,  38  Eng.  Com.  L.  318;  State  v.  Colestock, 
41  Or.  9,  67  Pac.  418,  419.) 

The  crime  of  assault  with  intent  to  rape  includes  every 
ingredient  of  the  crime  of  rape,  except  the  element  of  pene- 
tration.    (23  Ency.  of  Law,  2d  ed.,  864.) 

The  intent  to  have  sexual  intercourse  with  the  prosecutrix 
at  all  hazards  and  despite  any  resistance  she  might  make  is 
the  gist — the  gravamen— of  the  offense,  and  if  lacking,  a  con- 
viction cannot  be  upheld.  (Shell  v.  State  (Tex.  Cr.  App.), 
38  S.  W.  207;  Gaskin  v.  State,  105  Ga.  631,  31  S.  E.  740; 
Clark  &  Farmer  v.  State,  39  Tex.  Cr.  Rep.  152,  45  S.  W. 
696-701;  Hunter  v.  State,  29  Fla.  486,  10  South.  730;  Krum 
V,  State,  19  Neb.  728,  28 'N.  W.  278;  State  v,  Canada,  68 
Iowa,  397,  27  N.  W.  288;  Dunn  v.  State,  58  Neb.  807,  79  N. 
W.  719;  People  v.  Fleming,  94  Cal.  308,  29  Pac.  647;  People 
V.  Brown,  A7  Cal.  447;  Adam^  v.  People,  179  111.  633,  54  N. 
E.  296;  Brown  v.  Commonwealth,  102  Ky.  227,  43  S.  W.  214; 
McOee  v.  State,  21  Tex.  App.  670,  2  S.  W.  890;  State  v. 
Truitt  (Del.),  62  Atl.  790;  Franey  v.  People,  210  111.  206,  71 
N.  E.  443;  Kearse  v.  State  (Tex.  Cr.  App.),  88  S.  W.  363; 
Sutton  V.  State,  123  Ga.  125,  51  S.  E.  316;  Suggs  v.  State, 
46  Tex.  Cr.  App.  151,  79  S.  W.  307;  Dina  v.  State,  46  Tex. 
Cr.  App.  402,  78  N.  W.  229,  and  cases;  Ross  v.  State  (Tex.), 
78  S.  W.  514;  Ashford  v.  State,  81  Miss.  414,  33  South.  174; 
State  V.  Harney  (Mo.),  65  S.  W.  946,  and  cases.) 

'*The  intent  with  which  the  assault  is  committed  must  be 
the  specific  intent  to  jrape.''     (23  Ency.  of  Law,  2d  ed.,  865.) 

In  order  to  convict  the  defendant  of  the  charge  of  assault 
with  intent  to  commit  rape,  **it  must  appear  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  accused  intended, 
if  it  became  necessary,  to  force  compliance  with  his  desires 
at  all  events  and  regardless  of  any  resistance  made  by  his 
victim."  (McCullough  v.  State  (Tex.),  47  S.  W.  990;  Adams 
V.  People,  179  111.  633,  54  N.  E.  296;  Brown  v.  Comm^on- 
wealth,  102  Ky.  227,  43  S.  W.  214;  Tyler  v.  State,  46  Tex. 
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Cr.  App.  10,  79  S.  W.  558;  Coffee  v.  State  (Tex.  Cr.),  76 
S.  W.  761 ;  Dockery  v.  State,  35  Tex.  Cr.  Rep.  487,  34  S.  W. 
281,  and  cases.) 

In  Anderson  v.  State,  82  Miss.  784,  35  South.  202,  an  in- 
struction more  accurately  stating  the  law  than  did  this  No. 
2  was  given,  and  yet  the  case  was  reversed  on  this  ground 
alone.  The  vice  of  this  instruction  was  that  it  authorized  a 
verdict  of  guilty  if  defendant  intended  to  have  sexual  in- 
tercourse with  the  prosecutrix,  and  ignored  the  element  of 
force  and  resistance  or  nonresistance  entirely.  This  alon< 
was  reversible  error.  (Adams  v.  People,  179  111.  633,  54  N. 
E.  296;  Mills  V.  United  States,  164  U.  S.  644,  41  L.  ed.  584, 
17  Sup.  Ct.  Rep.  210;  People  v.  Dohring,  59  N.  Y.  374,  17 
Am.  Rep.  349.) 

Instruction  No.  17,  on  circumstantial  evidence,  was  good  law 
in  the  abstract,  but  there  was  no  ci)x:umstantial  evidence  in  the 
case.  Instructions  not  based  upon  evidence  in  the  case  are  er- 
roneous. (Owinn  v.  Gwinn,  5  Idaho,  271,  48  Pac.  295;  TFori- 
man  v.  People,  25  Colo.  270,  53  Pac.  1053;  Johnson  v.  People, 
197  111.  48,  64  N.  E.  286.) 

Instruction  No.  8  was  erroneous  in  that  the  quality  of  the 
doubt  was  too  strongly  stated.  It  was  stated  that  they  must 
have  an  ''abiding  doubt.''  This  is  erroneous.  {State  v.  An- 
thony, 6  Idaho,  383,  55  Pac.  884.) 

An  erroneous  instruction  is  not  cured  by  a  correct  one  sub- 
sequently given  on  the  same  subject,  unless  the  latter  spe- 
cifically withdraws  the  erroneous  one.  {Holt  v.  Spokane  A 
P.  By.  Co.,  3  Idaho,  703,  35  Pac.  39;  People  v.  Wong  Ah 
Ngow,  54  Cal.  154,  35  Am.  Rep.  69;  11  Ency.  of  PL  &  Pr.  145, 
146 ;  State  v.  FowUr,  13  Idaho,  317,  89  Pac.  757.) 

It  has  been  held  that  an  indictment  which  does  not  saj 
that  the  act  was  done  against  the  will  of  the  prosecutrix, 
notwithstanding  it  alleges  that  it  was  forcibly  done,  is  in- 
sufficient. {State  V.  Marsh,  132  N.  C.  1000,  43  S.  B.  828, 
67  L.  R.  A.  179.) 
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J.  J.  Ouheen,  Attorney  General,  Edwin  Snow,  B.  S.  Crow 
and  J.  H.  Peterson,  for  Respondent 

A  verdict  of  guilty  on  the  charge  will  not  be  disturbed 
where  the  evidence  shows  an  assault  and  the  question  of 
intent  is  fairly  submitted  to  the  jury,  even  though  the  evi- 
dence bearing  upon  the  intent  may  be  slight.  {State  v. 
Beard,  6  Idaho,  614,  57  Pac.  867 ;  1  McClain,  Grim.  Law,  sec. 
463,  and  cases.) 

The  entire  charge  on  a  particular  point  must  be  consid- 
ered to  determine  whether  it  is  misleading.  (People  v.  Ber- 
nard, 2  Idaho,  193,  10  Pac.  30;  State  v.  Wetter,  11  Idaho, 
433,  83  Pac.  341.) 

The  instructions  are  to  be  considered  as  a  whole,  and  an 
erroneous  instruction  which  did  not  mislead  the  jury  is  not 
ground  for  reversal.  (State  v.  Wetter,  11  Idaho,  433,  83 
Pac.  341;  State  v.  Bond,  12  Idaho,  424,  86  Pac.  43;  State  v. 
Rice,  7  Idaho,  762,  66  Pac.  87.) 

Conceding  that  some  of  the  defendant's  instructions  were 
correct,  it  was  not  error  to  refuse  to  give  them  if  instructions 
of  the  court  cover  the  issues  involved  and  state  the  princi- 
ples applicable.  (State  v.  Rathhone,  8  Idaho,  161,  67  Pac. 
186;  State  v.  Lyons,  7  Idaho,  530,  64  Pac.  236;  State  v. 
Rooke,  10  Idaho,  388,  79  Pac.  82;  State  v.  Roland,  11  Idaho, 
490,  83  Pac.  337.) 

The  instruction  in  regard  to  reasonable  doubt,  assigned 
as  error,  is  an  instruction  which  in  substance  has  been  passed 
upon  by  this  court  in  numerous  cases.  (People  v.  Dewey, 
2  Idaho,  83,  6  Pac.  103 ;  State  v.  Levy,  9  Idaho,  483,  75  Pac. 
227;  State  v.  Kruger,  7  Idaho,  178,  61  Pac.  463;  State  v. 
Steers,  12  Idaho,  174,  85  Pac.  104.) 

The  sufficiency  of  the  information,  in  practically  the  iden- 
tical form  of  the  one  in  the  present  case,  has  been  pre- 
viously passed  upon  by  this  court.  (State  v.  Beard,  6  Idaho, 
614,  57  Pac.  867.) 

AILSHIE,  C.  J. — Appellant  was  convicted  of  the  crime  of 
assault  with  intent  to  commit  rape,  and  was  sentenced  to 
serve  a  term  of  ten  years  in  the  state  penitentiary.    He  has 
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appealed  from  the  judgment  and  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  assignments  of  error  will  be  considered  under  fomr 
general  divisions:  1.  The  order  overruling  defendant's  de- 
murrer to  the  information ;  2.  The  sufficiency  or  insufficiency 
of  the  evidence  to  support  the  verdict  and  judgment ;  3.  Er- 
rors alleged  as  having  been  committed  in  the  admission  and 
rejection  of  evidence  offered;  4.  The  instructions  given  to 
the  jury,  and  refusal  to  give  certain  instructions  requested 
by  the  defendant. 

The  demurrer  to  the  information  was  urged  on  the  grounds 
that  it  was  not  charged  that  the  assault  had  been  made  with 
intent  to  overcome  the  resistance  of  the  female  by  means  of 
force  or  fear.  The  charging  part  of  the  information  is  as 
follows : 

*'The  said  Frank  Neil,  on  the  24th  day  of  July,  1906,  at 
the  County  of  Bear  Lake  and  State  of  Idaho,  and  prior  to 
the  filing  of  this  information,  in  and  upon  one  Annie  Fuchs, 
a  female,  not  the  wife  of  said  Frank  Neil,  an  assault  did 
m«ako,  and  her  the  said  Annie  Fuchs  did  then  and  there 
violently  seize,  throw  upon  the  ground,  struggle  with  and  ill- 
treat,  with  intent  her,  the  said  Annie  Fuchs,  willfully,  felo- 
niously, violently,  unlawfully  and  against  her  will,  wish, 
consent  and  resistance  of  her,  the  said  Annie  Fuchs,  to  ravish, 
carnally  know,  and  with  her  to  have  actual  sexual  inter- 
course." 

From  reading  the  foregoing  it  will  be  noted  that  the  in- 
formation charges  the  defendant  with  intent  to  have  sexual 
intercourse  with  the  prosecutrix,  "willfully,  feloniously,  vio- 
lently, unlawfully,  and  against  her  will,  wish,  consent  and 
resistance,^'  This  is  an  undoubted  compliance  with  the  pro- 
visions of  our  statutes  defining  the  requisites  of  indictmentB 
and  information.  (Rev.  Stats.,  sees.  7677-7679,  7686;  Sea. 
Laws  1899,  p.  126.)  The  case  of  People  v.  Marsh,  132  N. 
C.  1000,  43  S.  E.  828,  67  L.  R.  A.  179,  cited  and  relied  upon 
by  appellant,  is  not  in  point  in  this  case. 

We  have  examined  the  evidence  very  carefully,  with  a 
view  of  ascertaining  its  sufficiency  to  support  the  verdicti  and 


Digitized  by  LjOOQIC 


July,  1907.]  State  v.  Neil.  545 

Opinion  of  the  Court — Ailshie,  C.  J. 

have  concluded  that  there  was  enough  competent  evidence 
before  the  jury  to  justify  them  in  returning  a  verdict  against 
the  defendant  Indeed,  the  defendant's  own  story  was  in 
many  respects  strongly  corroborative  of  the  prosecutrix's 
statement  of  the  occurrence. 

The  appellant  met  the  prosecutrix,  Annie  Fuchs,  on  July 
24, 1906,  at  Olencoe,  a  lake  resort  in  Bear  Lake  county,  where 
the  German  people  of  that  community  were  having  a  picnic. 
Appellant  was  engaged  as  a  traveling  salesman  for  a  whole- 
sale grocery  firm  of  Chicago.  He  had  met  the  prosecutrix 
at  least  once  before,  at  a  place  where  he  sold  a  bill  of  goods. 
He  spent  part  of  the  time  during  the  day  of  this  picnic 
in  boat-riding  with  this  girl.  A  dance  was  given  that  night 
which  they  all  attended,  and  he  danced  several  times  with  her. 
Along  toward  midnight  the  lady  with  whom  Miss  Puchs  was 
to  spend  the  night  got  ready  to  go  home,  and  while  the 
two  were  discussing  the  matter  as  to  whether  the  girl  should 
go  then  or  wait  till  later,  Neil  suggested  that  he  would  take 
her  home  later.  After  some  discussion  it  was  agreed  that 
he  should  take  her  home  when  she  got  ready  to  go,  and 
about  an  hour  or  such  a  matter  thereafter  they  started.  He 
had  a  team  and  buggy  at  the  bam,  and  she  says  he  told  her 
that  they  were  already  hitched  up  (this  he  denies),  but  when 
they  got  out  there  she  found  that  they  were  not  hitched 
to  the  buggy,  and  he  made  some  remark  about  disliking  to 
hitch  up  the  team,  whereupon  she  suggested  that  they  walk. 
To  this  he  readily  agreed,  and  they  started,  the  distance  they 
were  to  go  being  somewhere  between  half  a  mile  and  a  mile. 
As  they  started  out  it  seems  that  they  ''locked  arms"  and 
walked  along  ''sociable  like/'  and  pretty  soon  the  defendant 
stopped  and  put  both  arms  around  her  and  "hugged"  her, 
at  which  she  told  him  to  "quit  that,"  and  if  he  could  not 
take  her  home  "decent"  she  would  go  alone.  He  there- 
upon desisted  from  further  pressing  his  amorous  demon- 
strations, and  they  walked  along  for  some  distance  without 
either  saying  anything,  and  he  again  put  his  arm  around 
her  and  threw  her  to  the  ground  and  fell  upon  her.  A 
scnfBe  ensued,  in  which  she  says  she  screamed  and  pulled  his 
Idaho,  Vol.  13—35 
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hair  and  threatened  him  with  the  penitentiary,  and  finally, 
when  these  things  failed,  she  determined  to  disable  him  from 
further  perpetration  of  his  crime  or  of  future  like  oflfenses, 
and  was  proceeding  to  execute  her  intentions  when  a  team 
came  along.  The  defendant  then  got  up,  and  the  girl  called 
to  them  to  let  her  ride.  The  team  stopped  and  they  took 
her  in,  and  the  defendant,  remarking  that  there  w.as  no  use 
of  him  going  farther,  bade  her  good-night  and  walked  back. 

The  prosecutrix  made  complaint  to  the  occupants  of  the 
hack  of  having  been  illy  used,  and  when  she  got  to  the  place 
where  she  was  to  stop  she  was  crying,  her  hair  was  dis- 
heveled, her  waist  was  pulled  out  about  the  belt  and  her 
clothing  was  otherwise  disarranged.  She  made  complaint  to 
the  lady  there,  and  shortly  thereafter  the  defendant  was 
arrested.  He  admits  "hugging''  the  prosecutrix — says  that 
he  did  so  several  times,  and  that  while  she  told  him  not  to 
do  so,  he  thought  she  liked  it,  and  that  she  really  meant  it 
was  all  right.  He  admits  that  he  tried  to  have  intercourse 
with  her;  but  says  he  had  no  intention  of  doing  so  by  force 
or  violence;  that  he  thought  from  her  conduct  that  she  was 
a  woman  who  would  do  that  kind  of  thing,  and  that  he  was 
that  sort  of  a  feUow.  He  insists,  however,  that  she  made 
practically  no  resistance  or  protest  until  the  very  last,  and 
that  he  had  taken  such  protest  as  she  did  make  more  as  an 
invitation  than  as  dissent.  He  denies  the  use  of  force,  or  any 
intention  to  resort  to  force  or  violence.  He  was,  according 
to  his  story,  rather  seeking  to  inflame  her  passions  and  ac- 
complish his  purpose  through  her  passive  consent  He  de- 
nies throwing  her  on  the  ground,  and  says  he  does  not  know 
how  she  got  down. 

It  is  needless  to  recite  the  evidence  in  detail,  because  the 
prosecutrix  was  corroborated  in  practically  the  whole  of  her 
testimony,  either  by  the  admissions  of  the  defendant,  phy- 
sical facts,  or  the  testimony  of  other  witnesses.  Her  wrists 
were  red  and  showed  rough  handling ;  his  face  was  scratched. 
This  latter  fact  was  denied  by  several  witnesses,  but  was 
proven  positively  by  one  witness.  He  also  stated  to  one  wit- 
ness that  ''she  scratched  his  face  and  fought  like  the  devil. *^ 
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Every  fact  necessary  to  a  conviction  is  admitted,  except  the 
use  of  force  or  violence  and  the  intent  to  consummate  the 
act  by  such  means. 

When  the  charge  is  assault  with  intent  to  commit  the  crime 
of  rape,  the  intent  must  be  judged  and  determined  by  the 
conduct  of  the  party  committing  the  assault.  Here  there 
can  be  no  doubt  but  that  the  defendant  committed  both  an 
assault  and  battery  on  the  prosecutrix,  not  in  locking  arms 
and  walking  along  "sociable  like"  with  her,  but  in  seizing 
her  person  and  grappling  with  her  and  taking  indecent  and 
unwonted  liberties  with  her.  While  he  denies  the  intent  to 
have  intercourse  with  her  against  her  will  and  resistance,  still 
he  admits  that  intercourse  was  what  he  was  after,  and  that 
such  was  his  intention,  though  he  expected  to  gain  his  ends 
by  securing  her  final  consent. 

When  the  defendant  undertook  such  a  course  of  conduct, 
he  did  so  at  his  own  risk,  and  he  must  now  be  judged  not 
so  much  by  what  he  says  as  by  what  he  did — ^by  his  conduct 
then  and  there.  If  she  had  killed  him  under  those  circum- 
stances, while  he  was  thus  pursuing  his  unlawful  quest,  it 
would  have  been  justifiable  homicide.  If  a  man  thus  bereft 
of  his  moral  instincts  and  the  duty  he  owes  to  those  whom  he 
should  protect  seeks  to  gain  an  unwilling  consent  by  arousing 
the  passions  of  his  victim,  and  thus  avoid  the  penalties  of 
the  statutes,  he  will  have  to  do  so  without  assaulting  and  out- 
raging her  physical  person,  else  his  intentions  will  be  deter- 
mined by  the  acts  he  commits. 

A  large  number  of  authorities  are  cited  by  counsel  for  ap- 
pellant to  the  effect  that  the  state  must  show  in  such  cases 
that  the  female  "showed  the  utmost  reluctance  and  used  the 
utmost  resistance."  (Z>e  Voy  v.  State,  122  Wis.  148,  99  N. 
W.  455.)  To  our  minds  the  trouble  with  a  number  of  these 
authorities  is  that  they  reverse  the  order  of  the  inquiry ;  they 
go  about  inquiring  into  the  kind,  character  and  nature  of 
the  fight  put  up  by  the  woman,  rather  than  the  nature  of 
the  assaidt  and  evident  and  manifest  purpose  and  intent 
of  the  assailant.  For  the  purpose  of  reaching  the  conclu- 
sions announced  in  some  of  these  cases  it  is  necessary  to  as- 
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Slime  that,  in  the  first  place,  a  man  has  a  right  to  approach 
a  woman,^  lay  hold  on  her  person,  take  indecent  liberties 
with  her,  and  that  unless  she  ''kicks,  bites,  scratches  and 
screams"  (People  v.  Morrison,  1  Park.  Cr.  Eep.  625),  to 
the  ''utmost  of  her  power  and  ability,"  she  will  be  deemed 
to  have  consented,  and  indeed  to  have  invited  the  familiarity. 
Such  is  neither  justice,  law  nor  sound  reason.  On  the  con- 
trary, under  the  statute  a  case  might  arise  where  a  convic- 
tion could  properly  be  had  for  assault  with  intent  to  commit 
rape,  and  still  no  personal  encounter  or  contact  have  ever 
taken  place.  In  fact,  many  such  cases  are  reported.  (23 
Am.  &  Eng.  Ency.  of  Law,  866,  and  notes;  1  McClain's  Crimi- 
nal Law,  sec.  463;  10  Ency.  of  Ev.  607,  and  cases  cited.) 

In  a  prosecution  on  such  a  charge  as  this  it  is  essential  that 
the  state  prove  every  fact  necessary  to  constitute  rape,  ex- 
cept penetration.  What  the  assailant  really  meant  to  do, 
however,  and  the  manner  in  which  he  meant  to  accomplish  his 
purpose — ^whether  by  persuasion,  force  or  fear — is  a  question 
of  fact  to  be  determined  by  the  jury,  and  an  appellate  court 
should  not  disturb  their  finding  simply  because  there  is  a  con- 
flict of  evidence,  but  only  for  a  failure  of  evidence  on  which 
to  rest  that  finding  and  verdict.  (23  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  865.)  It  is  true  that  she  must  not  have  con- 
sented, because  if  she  did  there  would  be  no  oflEense,  but,  on 
the  other  hand,  men  should  not  be  allowed,  under  the  pro- 
tection of  law,  to  construe  every  indiscreet  act  or  word  of 
a  woman  into  a  consent  to  carnal  knowledge,  nor  should  they 
be  allowed  to  indulge  in  presumptions  against  the  virtue  and 
chastity  of  women.  Rather  let  the  evil-minded  man  incur 
the  risk  and  hazard  of  misjudging  the  opposite  sex  and  en- 
deavoring to  degrade  them  and  destroy  their  peace  and  hap- 
piness. A  little  of  this  kind  of  law  would  go  a  long  way 
with  some  of  the  brutes  who  unfortunately  bear  the  names 
of  men.  There  would  be  far  less  illicit  intercourse  if  there 
were  no  assaults  by  the  seducer  in  the  first  place,  and  tte 
oftener  he  is  brought  to  justice  the  less  annoyance  the  com- 
munity will  suffer  from  the  graver  offenses  toward  which  his 
conduct  leads. 
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Api>ellant  assigns  as  etTor  the  ruling  of  the  court  in  ad« 
mitting  evidence  of  the  complaint  made  by  the  prosecutrix 
to  different  parties  immediately  after  the  occurrence.  In  no 
instance  did  the  witnesses  give  any  detailed  account  of  her 
story  to  them.  Her  appearance,  condition  and  demeanor 
immediately  after  the  assault  were  highly  proper  to  be  given 
to  the  jury,  and  more  especially  so  where  she  made  these 
complaints,  as  in  this  ease,  within  less  than  an  hour  there- 
after. The  rulings  of  the  lower  court  in  the  case  at  bar  were 
clearly  within  the  rule  as  announced  by  us  in  State  v.  Fowler^ 
13  Idaho,  317,  89  Pac.  759. 

The  ruling  of  the  court  in  refusing  to  allow  the  defendant 
to  tell  the  jury  what  his  intention  was  when  seeking  such 
intimacy  with  the  prosecutrix  was  clearly  eriror,  as  his  intent 
was  the  essential  element  of  the  offense.  This  error  was 
cured  by  the  defendant  thereafter  detailing  the  whole  occur- 
rence to  the  jury  and  stating  fully  his  purposes  and  inten- 
tions. He  testified  that  he  meant  to  have  intercourse  with 
her  if  he  could  persuade  her  to  consent,  but  that  he  had  no 
intention  of  using  force  or  violence  on  her. 

This  brings  our  consideration  down  to  the  instructions 
given,  and  the  requested  instructions  refused  by  the  court. 
The  most  serious  complaint  urged  by  appellant  against  the 
instructions  is  directed  against  instruction  No.  2,  which  is 
as  follows:  '*To  warrant  a  conviction  of  the  defendant,  there- 
fore, of  the  crime  charged  in  the  information,  to  wit,  an  as- 
sault with  intent  to  conunit  rape,  the  state  must  prove  beyond 
reasonable  doubt,  first,  that  the  defendant  assaulted  Annie 
Fuchs,  the  person  named  in  the  information,  with  the  intent 
to  then  and  there  have  sexual  intercourse  with  her,  the  said 
Annie  Fuchs ;  second,  that  at  the  time  the  said  Annie  Fuchs 
was  a  female,  not  the  wife  of  the  defendant ;  third,  that  such 
acts  were  committed  within  the  county  of  Bear  Lake,  state  of 
Idaho,  at  the  time  stated  in  the  information,  or  within  three 
years  prior  to  the  filing  thereof."  The  complaint  made 
against  this  instruction  is  that  it  leaves  out  the  element  of 
force  or  fear.  There  is  no  question  but  that  a  conviction 
could  not  rest  on  a  showing  alone  of  the  facts  covered  by 
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this  instruction,  and  it  is  worthy  of  note  that  the  instruction 
does  not  tell  the  jury  that  they  eould  convict  on  those  facts 
alone,  but  it  does  tell  them  that  such  facts  must  appear  be- 
yond a  reasonable  doubt.  This  instruction  is  not  in  con- 
flict with,  but  is  rather  supplemented  by,  instruction  No.  6, 
which  is  as  follows:  **In  order  to  convict  the  defendant  of 
an  assault  with  intent  to  commit  rape,  the  jury  must  be  sat- 
isfied beyond  a  reasonable  doubt,  from  the  evidence,  that  the 
defendant  assaulted  the  prosecuting  witness,  with  the  intent 
at  the  time  to  overcome  any  resistance  which  she  might  offer, 
and  therefore  if  you  have  any  reasonable  doubt  as  to  whether 
the  defendant  intended  to  accomplish  his  purpose  by  force, 
you  should  find  the  defendant  not  guilty.'' 

By  this  latter  instruction  the  jury  were  clearly  advised 
that  they  must  find  that  the  defendant  intended  to  ''over- 
come resistance  which  she  might  offer."  This  was  as  much 
a  part  of  the  instructions  as  was  instruction  No.  2,  and  it 
is  to  be  inferred  that  the  jury  considered  it  along  with  the 
other  instructions,  (People  v,  Bernard,  2  Idaho,  193,  10  Pae. 
30;  State  v.  Rice,  7  Idaho,  762,  66  Pac.  87;  State  v.  Wetter, 
11  Idaho,  433;  State  v.  Bond,  12  Idaho,  424,  86  Pac.  43.)  In 
addition  to  this  the  court  told  the  jury  by  instruction  No.  21 
that  they  should  consider  and  construe  the  instructions  to- 
gether as  a  whole.  If  the  court  had  told  the  jury  that  they 
could  convict  the  defendant  as  charged,  by  showing  a  simple, 
assault,  it  would  have  been  such  error  as  no  other  instruc- 
tion could  have  cured  without  wholly  withdrawing  such  er- 
roneous instruction. 

In  order  to  warrant  a  conviction  of  the  crime  of  assault 
with  intent  to  commit  rape,  the  state  must  prove  beyond  a 
reasonable  doubt  every  essential  element  of  rape  except  the 
final  consummation  of  the  act.  It  must  show  beyond  a  rea- 
sonable doubt  that  the  defendant  made  an  assault  upon  the 
female,  with  intent  to  use  such  force  as  was  necessary  in  or- 
der to  have  sexual  intercourse  with  her  against  her  will  and 
without  her  consent.  When  those  facts  are  shown,  the  crime 
is  complete  and  a  conviction  is  warranted.  The  jury  should 
be  instructed  as  to  all  these  elements  of  the  offense.    The 
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authorities  agree  on  this  proposition,  and  it  is  needless  for 
ns  to  undertake  to  cite  or  review  the  many  cases  cited  by  ap- 
pellant on  this  point.  On  this  point  they  are  practically  all 
to  the  same  effect  as  the  following  authorities  cited  by  appel- 
lant: State  V.  Fowler,  13  Idaho,  317,  89  Pac.  757;  State  v.  Cole- 
stock,  41  Or.  9,  67  Pac.  418;  People  v.  Fleming,  94  Cal.  308, 
29  Pac.  647;  Hancock  v.  State  (Tex.  Cr.),  47  S.  W.  465; 
Jones  V.  State,  90  Ala.  628,  23  Am.  St.  Rep.  850,  8  South. 
383 ;  23  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  865. 

The  defendant  also  particularly  complains  of  instruction 
No.  8,  wherein  the  court  told  the  jury  that  **  every  person 
charged  with  a  crime  under  the  laws  of  this  state  is  pre- 
sumed to  be  innocent  until  the  contrary  is  proven  beyond  a 
reasonable  doubt,  and  if  after  a  careful  examination  of  all 
the  evidence  you  should  have  a  reasonable  and  abiding  doubt 
of  the  defendant's  guilt,  then  you  should  acquit  him.*'  The 
appellant  complains  of  the  action  of  the  court  in  inserting 
the  word  ''abiding."  It  is  true  that  there  was  no  occasion 
for  inserting  this  word  in  the  instruction.  It  did  not  render 
the  instruction  any  more  intelligible.  An  examination  of  the 
many  authorities  will  disclose  that  the  appellate  courts  have 
never  approved  of  the  numerous  attempts  made  by  the  trial 
courts  to  enlarge  upon  and  elucidate  this  legal  term  of  rea- 
sonable doubt.  As  a  general  thing,  the  words  "reasonable 
doubt*'  are  as  simple  and  clear  and  easily  understood  by 
jurors  as  any  definitions  that  the  courts  can  give.  Almost 
all  the  attempts  that  have  been  made  to  explain  and  inter- 
pret "reasonable  doubt"  have  tended  more  to  confuse  and 
mislead  than  to  explain  and  clarify.  We  are  not  prepared  to 
say,  however,  that  the  use  of  the  word  "abiding"  was  preju- 
dicial to  the  defendant.  A  "reasonable  doubt"  is  certainly 
to  some  extent  an  "abiding"  doubt.  The  courts  have  fre- 
quently approved  of  the  instruction  wherein  the  jury  was 
told  that  "a  reasonable  doubt  is  one  for  which  a  juror  can 
give  a  reason."  {People  v.  Dewey,  2  Idaho,  83,  6  Pac.  103; 
State  V.  Kruger,  7  Idaho,  178,  61  Pac.  463.)  If  such  an  in- 
struction is  correct,  it  must  follow  that  a  doubt  for  which 
a  juror  can  give  a  reason  is  in  some  manner  and  degree  an 
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"abiding'*  doubt.  We  do  not  want  to  be  understood  as  either 
sanctioning  or  approving  the  use  of  any  modifying  words  in 
this  connection,  or  of  any  change,  alteration  or  modification 
of  the  usual,  plain  and  generally  approved  instruction  as  to 
"reasonable  doubt."  We  simply  hold  that  this  modification 
of  the  instruction  does  not  appear  to  have  prejudiced  the  de- 
fendant, and  that  no  reason  has  been  presented  why  the  use 
of  this  word  should  have  misled  the  jury.  Taking  the  in- 
structions all  together,  we  do  not  think  they  misled  the  jury 
to  the  prejudice  of  any  of  the  defendant's  rights. 

Counsel  for  defendant  requested  the  court  to  give  fifteen 
separate  instructions,  most  of  which  dovered  the  question  of 
the  intent  of  defendant  to  use  force  and  violence  sufficient 
to  overcome  any  and  all  resistance  which  the  prosecutrix 
might  oflfer.  Most  of  these  requests  were  a  correct  exposition 
of  the  law  on  the  subject,  and  it  would  have  been  highly 
proper  for  the  court  to  have  given  some  of  them,  as  they 
were  perhaps  rather  more  explicit  and  comprehensive  state- 
ments of  the  law  on  that  specific  point  than  those  given.  The 
court  had,  however,  on  its  own  motion  instructed  the  jury 
on  this  point,  and  correctly  stated  to  them  the  law  by  which 
they  should  be  governed.  There  was  not  such  a  failure  to 
instruct  on  the  points  requested  by  defendant  as  would  au- 
thorize or  justify  us  in  reversing  the  judgment.  We  do  not 
think  it  out  of  place  to  observe  here,  however,  that  we  con- 
sider it  would  be  much  better  to  give  the  instructions  request- 
ed by  defendants  on  any  given  point,  where  such  requests 
correctly  state  the  law,  and  by  that  means  eliminate  a  great 
many  of  these  controversies  over  requited  instructions  and 
alleged  failures  to  instruct  on  specific  points  of  the  law  in 
the  case. 

The  appellant  has  also  lodged  a  complaint  against  instruc- 
tion No.  17  given  by  the  court  This  instruction  was  on  the 
law  of  circumstantial  evidence,  and  tells  the  jury  that  *  cc^»- 
viction  may  be  had  on  such  evidence.  The  appellant  insists 
that  there  was  no  demand  for  such  an  instruction,  and  that 
the  same  was  misleading  to  the  jury,  for  the  reason  that  the 
prosecution  in  no  respect  relied  upon  circumstantial  evidence. 
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It  18  trae  that  the  cajse  did  not  rest  on  circumstantial  evidence. 
It  should  be  borne  in  mind  that  there  is  a  wide  difference  be- 
tween circumstantial  evidence  and  the  circumstances  sur- 
rounding a  case.  It  is  true  that  in  almost  any  case  there 
are  a  great  many  things  that  may  be  shown  as  circumstances 
surrounding  and  leading  up  to  the  main  transaction,  which 
are  not  understood  or  considered  as  being  of  the  res  gestae  or 
of  the  actual  facts  of  the  occurrence ;  yet  these  things  are  not 
what  is  meant  by  circumstantial  evidence  in  the  sense  used 
in  this  instruction.  We  do  not  see,  however,  that  the  instruc- 
tion given  could  have  injured  the  defendant.  If  it  had  any 
weight  at  all  with  the  jury,  it  was  evidently  considered  by 
them  in  the  light  that  the  defendant's  intentions  must  be 
judged  by  the  circumstances  surroimding  and  accompanying 
his  several  acts. 

We  do  not  think  the  court  would  be  justified  in  reversing 
the  judgment  in  this  case  on  any  of  the  grounds  or  for  any 
of  the  reasons  assigned  by  the  appellant.  It  seems  to  us  that 
the  jury  were  justified  in  the  conclusion  they  reached  in  this 
case,  and  we  do  not  find  any  error  in  the  rulings  of  the  court 
or  the  giving  or  refusing  instructions  that  seem  to  require 
the  granting  of  a  new  trial. 

Our  examination  of  the  entire  record  in  this  case,  which 
has  been  very  thorough  and  in  detail,  convinces  us  that  the 
sentence  pronounced  against  the  defendant  is  too  severe  and 
entirely  disproportionate  to  the  gravity  of  the  offense.  For 
the  most  aggravated  cases  of  this  kind  the  statute  authorizes 
the  maximum  penalty  of  fourteen  years.  Here  the  defend- 
ant was  given  a  ten  years'  sentence.  He  was  a  young  man 
twenty-six  years  old  at  the  time  of  this  occurrence,  while  the 
prosecutrix  was  twenty-eight  years  old,  and  had  been  for 
seven  years  actively  engaged  as  a  professional  nurse.  She 
was  of  mature  years  and  more  than  ordinary  experience  and 
observation.  She  had  never  met  the  defendant  more  than 
once  or  twice  before  the  day  of  this  occurrence,  and  while 
her  conduct  was  undoubtedly  free  from  any  evil  purpose  or 
intent,  it  was  certainly  indiscreet  and  ill-advised.  It  is  ad- 
mitted, even  by  the  defendant  himself,  however,  that  she  was  a 
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virtuous  woman  and  not  the  character  her  actions  and  con- 
duct indicated  to  him.  She  testifies  that  she  had  always 
been  treated  respectfully  and  kindly  by  the  men  whom  she 
had  met,  and  that  she  thought  nothing  of  anything  that  had 
transpired  until  the  defendant's  first  assault. 

It  is  both  the  spirit  and  intention  of  our  laws  that  sen- 
tence shall  be  imposed  in  criminal  cases  for  the  protection  of 
society  and  the  reformation  of  the  culprit.  As  we  view  this 
whole  case,  two  years'  imprisonment  of  the  defendant  will  be 
as  much  protection  to  society  and  do  him  as  much  good  as 
would  ten.  Ten  years  would  practically  ruin  him  for  life. 
He  is  a  young  man  yet,  and  it  is  to  be  hoped  that  this  expe- 
rience will  serve  to  reshape  and  reconstruct  his  views  re- 
garding his  duties  and  obligations  to  those  about  him,  and 
possibly  inspire  him  with  some  higher  and  better  notions 
than  those  only  of  gratifying  his  lust  and  sensual  passions. 
We  have  concluded  to  modify  the  sentence  to  the  extent  of 
reducing  it  to  a  term  of  two  years  in  the  state  penitentiary. 

The  cause  is  remanded,  with  directions  to  the  trial  court  to 
resentence  the  defendant  to  imprisonment  in  the  stat«  peni- 
tentiary for  the  term  of  two  years. 

Sullivan,  J.,  concurs. 


(July  30,  1907.y 

ON   PETITION    FOR    REHEABING. 

[91  Pac.  318.] 

SULLIVAN,  J. — This  is  a  petition  for  rehearing.  Under 
the  provisions  of  section  8076,  Revised  Statutes,  when  the 
judgment  of  the  appellate  court  is  rendered  in  a  criminal 
case,  it  must  be  entered  in  the  minutes,  and  a  certified  copy 
of  the  entry  forthwith  remitted  to  the  clerk  of  the  court 
from  which  the  appeal  was  taken.  It  would  seem  clear  from 
the  provisions  of  that  section  that  the  appellate  court  does 
not  retain  jurisdiction  in  criminal  cases  after  the  judgment 
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is  entered  and  a  certified  copy  thereof  remitted  to  the  trial 
court;  for  after  the  remittitur  goes  down,  the  general  rule 
is  that  the  appellate  court  has  no  further  jurisdiction.  How- 
ever, we  have  gone  through  the  petition  for  rehearing,  and 
have  concluded  that  a  rehearing  ought  not  to  be  granted,  even 
if  this  court  still  had  jurisdiction  to  hear  such  petition. 

It  is  urged  in  the  petition  that  the  court  misapprehended 
the  facts  in  the  case;  that  in  the  original  opinion  the  court 
assumed  that  the  prosecutrix  went  boat-riding  with  the  ap- 
pellant, when  according  to  the  evidence  she  went  with  Mac- 
beth. It  is  admitted  in  the  petition  that  the  statement  in  the 
transcript  leaves  it  somewhat  ambiguous,  at  first  impression, 
as  to  which  person  went  boat-riding  with  the  prosecutrix.  It 
is  clear,  at  any  rate,  that  she  went  boat-riding  with  Macbeth. 
The  defendant  testified  that  his  arms  were  lame  from  rowing 
the  boat,  but  conceding  that'  the  defendant  did  not  take  the 
prosecutrix  boat-riding,  it  makes  no  difference;  the  evidence 
is  amply  sufficient  to  sustain  the  verdict  of  the  jury. 

As  to  whether  there  were  scratches  upon  the  defendant's 
face,  there  is  a  conflict  in  the  evidence,  and  the  jury,  no 
doubt,  passed  upon  that  question.  As  to  whether  the  parties 
locked  arms,  the  defendant  testified  that  he  took  hold  of  the 
prosecutrix's  arm,  and  they  went  outside  and  walked  over 
to  the  bam  where  the  mules  were  standing.  The  evidence 
also  shows  that  they  had  their  arms  partly  around  each  other. 

We  have  gone  carefully  through  the  petition  for  rehearing 
upon  the  other  points  suggested,  and  are  satisfied  that  if  this 
court  has  power  to  grant  a  rehearing,  the  showing  is  not  suffi- 
cient in  this  case,  and  the  petition  for  a  rehearing  must  be 
denied. 

Ailshie,  C.  J.,  concurs. 
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(July  30,  1907.)' 

J.  C.  MILLS,  Jr.,  Respondent,  v.  AMERICAN  BONDING 
COMPANY  et  al.,  Appellants^ 

[91  Pae.  381.] 

Pbosecution  on  Appkal — ^Ba&  or  Bemedy  on  AppeaIj— Dismissal  op 
Appeal. 

1.  Where  a  litigant  seeks  and  procurA  a  remoTal  of  a  ease  from 
the  state  court  to  a  federal  court,  and  thereafter  pursues  his  remed/ 
in  the  latter  court,  and  it  is  finally  determined  that  the  federal 
court  has  acted  without  jurisdiction  and  that  the  case  has  never 
been  legally  and  regularly  removed  from  the  state  court,  and  he 
thereafter  takes  up  his  case  where  he  left  off  In  the  state  court, 
the  bar  of  the  statute  and  rules  of  court  limiting  the  time  in  which 
to  pursue  his  remedy  on  appeal  wiU  be  held  to  run  against  him  the 
same  as  if  he  had  never  sought  to  prosecute  his  remedy  in  another 
forum. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Third  Judicial  District 
for  Ada  County.    Hon.  Geo.  H.  Stewart,  Judge. 

Motion  to  dismiss  appeal  on  grounds  that  transcript  has 
not  been  filed  in  time  required  by  rules  of  court  Motion 
mstained  and  appeal  dismissed, 

Morrison  &  Pence  and  Neal  &  Einyon,  for  Appellants. 

W.  E.  Borah,  H.  L.  Fisher  and  Frank  J.  Smith,  for  Be- 
spondent. 

No  briefs  filed  on  point  decided. 

AILSHIE,  C.  J. — The  respondent  has  moved  for  a  dis- 
missal of  the  appeal  herein  on  the  grounds  that  it  has  not 
been  prosecuted  with  diligence,  and  especially  for  the  reason 
that  the  transcript  has  not  been  prepared,  served  and  filed 
within  sixty  days  after  service  of  the  notice  of  appeal,  as 
provided  by  the  rules  of  this  court.    This  is  a  companion  case 
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to  that  of  Finney  v.  American  Bonding  Co.  et  al,,  ante,  p. 
538,  91  Pac.  318,  decided  at  Hub  present  term;  the  same  action 
has  been  taken  in  this  case  in  all  respects  as  was  taken  in 
that  case,  and  the  appellants  are  guilty  of  the  same  degree 
of  negligence,  delay  and  laches  in  this  case  as  in  that  one. 
On  the  authority  of  that  case,  both  the  original  opinion  and 
on  petition  for  rehearing,  the  appeal  in  this  case  must  be 
dismissed. 

Appellants  cite  Mclver  v.  Florida  Central  dk  P.  B.  Co., 
110  Ga.  223,  36  S.  E.  775,  65  L.  R.  A.  437,  as  an  authority 
in  support  of  their  contention  that  this  court  should  assume 
JTirisdiction  of  the  appeal  and  hear  the  case  on  its  merits. 
As  we  read  that  case,  it  does  not  support  the  position  appel- 
lants are  obliged  to  maintain  here.  It  simply  holds  that 
where  a  case  has  been  commenced  in  a  state  court  and  there- 
after properly  removed  to  a  federal  court,  and  the  plaintiflf 
was  nonsuited  or  voluntarily  dismissed  his  case  in  the  latter 
court,  that  he  was  not  thereby  precluded  from  again  com- 
mencing his  action  on  the  same  case  in  the  state  court  at 
\sjiy  time  prior  to  the  bar  of  the  statute  of  limitations.  It 
should  also  be  borne  in  mind  that  the  Mclver  case  recognizes 
the  principle  that  even  though  the  case  be  properly  removed 
to  a  federal  court,  nevertheless  the  statute  of  limitations  con- 
tinues to  run  against  the  right  of  action  under  the  state 
statutes.  If  this  is  true  where  there  has  been  a  proper  and 
regular  removal,  it  must  be  equally  true  where  the  removal 
eventually  proved  abortive  and  without  jurisdiction.  If,  un- 
der such  circumstances,  the  bar  of  the  statute  runs  against 
the  prosecution  of  the  action  in  the  state  court,  why  should 
not  the  bar  run  in  like  manner  against  the  prosecution  of  the 
appellate  remedy  for  the  review  and  correction  of  errors? 
We  think  the  law  and  reason  of  the  case,  as  well  as  the 
justice  and  equity  thereof,  require  that  the  litigant  who  seeks 
and  procures  a  removal  and  thereafter  pursues  his  remedy 
in  the  federal  court,  and  is  unsuccessful,  and  then  takes  up 
Ids  ease  in  the  state  court  and  prosecutes  his  remedy  in  the 
latter  court,  should  be  dealt  with  in  all  respects  the  same  as 
if  he  had  never  invoked  the  jurisdiction  of  another  forum 
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for  the  trial  of  his  case ;  and  if  he  has  abandoned  the  proper 
tribunal  and  has  voluntarily  spent  a  portion  of  "his  day 
in  court*'  in  a  forum  without  jurisdiction,  that  time  should 
be  charged  against  him  .when  he  takes  up  his  cause  before 
the  proper  tribunal. 

The  appeal  herein  is  dismissed,  with  the  costs  in  favor  of 
respondent. 

Sullivan,  J.,  concurs. 


(July  9,  1907.) 

FRED  E.  WHITNEY,  Respondent,  v.  W.  C.  CLEVELAND, 

Appellant. 

[91  Pac.  176.] 

Damagks— Hebdino  and  Grazing  Sheep — Two-mili  Limit  Law— 
OwNEBSHip  OF  Sheep — Evidence — Ofteb  to  Oompbomise — When 
Admitted  as  Evidence. 

1.  The  rule  is  weU  established  that  an  offer  to  compromise  is 
not  admissible  in  evidence,  but  that  if  an  independent  admission 
of  a  fact  such  as  the  handwriting  of  a  part/  or  that  a  certain 
item  of  an  account  was  correct,  such  independent  admission  maj 
be  introduced* 

2.  Held,  that  an  offer  to  compromise  was  improperly  admitted  in 
evidence,  and  further  held  that  the  offer  to  compromise  was  not 
proper  rebuttal.  The  question  whether  in  the  offer  to  compromise 
a  collateral  or  independent  fact  has  been  admitted  by  one  of  the 
parties  is  a  question  for  the  court  to  determine,  and  not  a  question 
for  the  jury. 

3.  Impeaching  questions  should  not  be  permitted  unless  a  proper 
foundation  is  laid  therefor. 

4.  Held,  that  the  instructions  properly  define  the  term  "pre- 
ponderance of  the  evidence." 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fourth  Judicial  Dis- 
trict for  Elmore  County.    Hon.  Lyttleton  Price,  Judge. 
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Action  lo  recover  damages  for  the  unlawful  grazing  and 
herding  of  sheep.    Judgment  for  the  plaintiff.    Reversed. 

Perky  '&  Blaine  and  L.  B.  Green,  for  Appellant. 

It  is  not  even  shown  that  the  sheep  were  herded  or  per- 
mitted to  graze  in  the  sense  contemplated  by  the  statute,  as 
interpreted  by  this  court  in  Phipps  v.  Orover,  9  Idaho,  415, 
75  Pac.  64. 

No  evidence  of  an  unsuccessful  offer  to  compromise  can 
be  admitted  over  the  objection  of  either  party.  (1  Rice  on 
Evidence,  435;  1  Ency.  of  Ev.  596;  Kroetch  v.  Empire  Mill 
Co.,  9  Idaho,  277,  282,  74  Pac.  868;  Sebree  v.  Smith,  2  Idaho, 
359,  362,  16  Pac.  915.) 

The  law  only  allows  the  introduction  in  evidence  of  offers 
to  compromise,  which  are  accompanied  by  some  statement  of 
fact  which  can  be  divorced  from  the  offer  itself;  and  courts 
are  careful  to  draw  the  line.  {Rose  v.  Rose,  112  Cal.  341, 
344,  44  Pac.  658;  Smith  v.  Satterlee,  130  N.  Y.  677,  29  N.  E. 
225;  Kierstead  v.  Brown,  23  Neb.  595,  37  N.  W.  471,  478; 
Houdech  v.  Ins,  Co.,  102  Iowa,  303,  71  N.  W.  354;  Home  Ins. 
Co.  V,  Warehouse  Co.,  93  U.  S.  527,  23  L.  ed.  871 ;  West  v. 
Smith,  101  U.  S.  263,  25  L.  ed.  813.) 

It  was  error  to  deny  appellant  the  opportunity  to  prove 
statements  of  respondent's  witnesses  as  to  relevant  facts  which 
were  contradictory  of,  and  inconsistent  with,  the  testimony 
given  at  the  trial.  {State  v.  Crea,  10  Idaho,  88,  96,  97,  76 
Pac.  1013.) 

W.  C.  Howie,  for  Respondent. 

Appellant's  own  evidence  shows  that  he  did  not  then  ques- 
tion the  fact  that  it  was  his  sheep;  the  only  thing  he  ques- 
tioned was  the  amount  of  damage.  So  under  the  conditions 
it  was  perfectly  proper  for  us  to  ask  the  question,  to  show 
his  admission  of  the  fact  as  to  whose  sheep  it  was.  (1  Green- 
leaf  on  Evidence,  sec.  192;  1  Ency.  of  Ev.  596,  and  note; 
Hood  V.  Tyner,  3  Ind.  App.  51,  28  N.  E.  1033 ;  Moore  v.  H. 
Gans  &  Sons  Mfg.  Co.,  113  Mo.  98,  20  S.  W.  977;  Jeness  v. 
Jones,  68  N.  H.  475,  44  Atl.  607;  Chicago  B.  &  Q,  Ry.  Co.  v. 
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Roberts,  10  Colo.  App.  87,  49  Pac.  428;  26  Colo.  329,  57  Pac. 
1076.) 

No  proper  foundation  was  laid  for  the  impeaching  ques- 
tions objected  to,  as  is  required  by  section  6083  of  our  code, 
nor  the  general  law  of  evidence.  (7  Ency,  of  Ev.,  sees.  96, 
106,  109,  111.) 

SULLIVAN,  J. — This  action  was  commenced  in  the  probate 
court  of  Elmore  county  to  recover  for  damages  alleged  to 
have  been  sustained  by  reason  of  the  defendant  herding  and 
grazing  his  sheep  on  the  land  of  plaintiff  and  within  two 
miles  of  his  residence  under  what  is  known  as  the  two-mile 
limit  law.  Judgment  was  rendered  in  favor  of  the  plaintiff 
and  an  appeal  was  taken  by  the  appellant  to  the  district 
court  of  said  county,  where  the  cause  was  tried  de  novo. 
Upon  the  trial  of  the  case  in  the  district  court  the  jury  re- 
turned a  verdict  in  favor  of  the  respondent  for  $125  and 
costs  of  suit.  A  motion  for  a  new  trial  was  overruled  and 
this  appeal  is  from  the  judgment  and  the  order  overruling 
the  motion  for  a  new  trial.  The  errors  relied  upon  are  the 
insufficiency  of  the  evidence  to  justify  the  verdict  and  in  the 
admission  and  rejection  of  certain  testimony,  and  in  the  giv- 
ing of  a  certain  instruction.  One  of  the  main  contentions 
IB  that  the  evidence  does  not  show  that  the  sheep  mentioned 
in  the  complaint  belonged  to  the  appellant. 

We  have  examined  all  of  the  evidence  contained  in  the 
record,  and  it  is  shown  that  the  sheep  which  it  is  alleged 
did  the  damage  bore  two  brands;  about  five-sixths  of  them 
were  branded  V.  T.  and  about  one-sixth  with  a  blotch  or 
dot  U.  or  a  horseshoe  dot  brand.  The  latter  brand  is  desig- 
nated in  the  evidence  as  the  horseshoe  dot  by  some  of  the 
witnesses,  and  by  others  as  the  dot  U.  brand.  It  was  admitted 
by  the  appellant  in  his  testimony  that  his  sheep  bore  those 
brands,  but  his  evidence  tended  to  show  that  his  sheep  were 
not  on  or  near  plaintiff's  ranch,  and  for  that  reason  could 
not  have  been  the  cause  of  the  damage  sustained  by  plaintiff. 
The  plaintiff  introduced  no  direct  evidence  as  to  the  fact 
that  appellant  owned  said  sheep.  He  only  showed  that  the 
brands  on  the  sheep  were  the  same  brands  used  by  appellant 
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It  appears  from  the  record  that  the  attorney  for  the  re- 
spondent had  some  conmianication  with  the  appellant  in  re- 
gard to  the  damage  done  by  said  sheep  prior  to  the  time  this 
suit  was  brought,  and  that  the  appellant  offered  as  a  com- 
promise to  pay  $25  in  full  settlement  of  said  matter,  which 
offer  was  refused  by  respondent.  On  cross-examination  of 
the  appellant  he  was  asked  the  following  question :  ''Q.  You 
offered  him  $25  for  the  damages  suffered  from  your  sheep, 
did  you  notf "  Thereupon  objection  was  interposed  by  coun- 
sel foir  appellant  on  the  ground  that  that  was  not  proper 
cross-examination,  and  incompetent  for  any  purpose,  as  it  was 
an  offer  to  compromise.  The  court  thereupon  stated  as  fol- 
lows :  **It  is  not  competent  to.  show  that  there  was  any  damage 
sustained,  but  it  would  be  directly  in  rebuttal  of  matters 
called  out  on  cross-examination.  The  tendency  of  your  testi- 
mony is  to  show  that  he  had  no  sheep  there.  It  would  be 
competent  to  rebut  that  if  nothing  else,"  and  thereupon  over- 
ruled the  objection.  The  witness  thereupon  answered  as  fol- 
lows:*''I  told  him  I  would  give  him  $25  to  make  him  a 
present,  but  I  did  not  consider  my  sheep  had  done  him  any 
damage."  The  witness  on  redirect  examination  testified  that 
all  he  knew  about  the  sheep  having  been  there  was  what  re- 
spondent's counsel  had  written  him,  that  he  had  written  him 
and  threatened  him  with  a  suit.  Witness  further  testified  as 
follows:  *'I  had  not  seen  my  men  about  it.  My  object  was 
merely  to  save  the  trouble  and  expense  of  suit  regardless  of 
any  merits  of  the  claim,  on  the  theory  that  it  was  cheaper 
to  give  him  a  little  something  than  to  fight  him  in  court. 
I  never  at  any  time  admitted  that  my  sheep  had  damaged 
him  at  alL"  Whereupon  the  court  instructed  the  jury  as 
follows:  *'You  understand,  gentlemen,  in  this  controversy  in 
regard  to  Mr.  Cleveland's  offer  to  pay  $25,  that  the  court  does 
not  admit  that  for  the  purpose  of  showing  that  the  plaintiff 
suffered  damage  by  reason  of  any  sheep  being  there,  but  it 
is  admitted  for  the  purpose  of  rebutting,  if  it  does  rebut, 
in  your  estimation,  Mr.  Cleveland 's  testimony  as  to  the  where- 
abouts of  his  sheep  during  the  period  mentioned." 
Idaho,  YoL  Id— 36 
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It  is  coqtended  by  counsel  for  appellant  that  the  offer  to 
pay  $25  was  an  unsuccessful  offer  to  compromise,  and  under 
the  well-established  rules  of  law  such  offer  cannot  be  legaUy 
admitted  in  evidence.  The  rule  is  well  established  that  an 
offer  made  in  an  effort  to  compromise  a  cause  of  action  can- 
not be  legally  admitted  in  evidence  over  the  objection  of  the . 
opposing  party.  (1  Ency.  of  Ev.  596;  Chicago  etc.  B,  Co.  v. 
Roberts,  26  Colo.  329,  57  Pac.  1076;  Sebree  v.  Smith,  2  Idaho, 
359,  16  Pac.  915;  Kroetch  v.  Empire  Mill  Co.,  9  Idaho,  283, 
74  Pac.  868;  1  Qreenleaf  on  Evidence,  sec.  192;  Smith  v, 
Satterlee,  130  N.  Y.  677,  29  N.  E.  225.)  It  is  stated  in  1 
Rice  on  Evidence,  at  page  435,  as  follows:  ''It  is  never  the 
intention  of  the  law  to  shut  out  the  truth,  but  to  repel  any 
inference  which  may  arise  from  a  proposition  made,  not  with 
a  design  to  admit  the  existence  of  a  fact,  but  merely  to  buy 
one's  peace.  If  an  admission,  however,  is  made  because  it  is 
a  fact,  the  evidence  to  prove  is  competent,  whatever  motive 
may  have  prompted  to  the  declaration.  But  if  the  party 
admits  a  particular  item  in  an  account,  or  any  other  fact, 
meaning  to  make  the  admission  as  being  true,  this  is  good 
evidence,  although  the  object  of  the  conversation  was  to  com- 
promise an  existing  controversy."  And  it  is  stated  in  West 
V.  Smith,  101  U.  S.  273,  25  L.  ed.  809,  that  the  rule  both  in 
England  and  in  the  United  States  is  that  the  offer  will  be 
presumed  to  have  been  made  without  prejudice  if  it  was 
plainly  an  offer  of  compromise.  While  it  is  true  that  the 
evidence  on  the  part  of  appellant  tended  to  show  that  the 
appellant's  sheep  were  not  the  ones  that  did  the  damage, 
it  is  also  true  that  the  appellant  did  not  admit,  so  far  as 
shown  by  the  record,  in  his  conversation  with  respondent^ 
in  which  this  offer  of  compromise  was  made,  that  his  sheep 
were  ever  on  the  appellant's  ranch  or  did  the  damage.  Ap- 
pellant testified  that  all  he  knew  about  his  sheep  being  there 
was  what  the  attorney  for  the  respondent  had  written  him 
about  it ;  that  he  had  not  seen  his  own  men  in  regard  to  the 
matter,  and  that  his  object  in  offering  $25  was  to  save  the 
trouble  and  expense  of  a  suit,  regardless  of  any  merits  of 
respondent's  claim.    If  during  appellant's  conversation  with 
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the  respondent  in  regard  to  the  compromise  he  had  admitted 
that  his  sheejp  had  been  upon  the  ranch  of  respondent,  and 
thereafter  denied  that  they  were  there,  that  admission  might 
have  been  introduced  in  evidence  under  the  well-established 
roles  of  law.  Prom  the  reoord  we  have  before  us,  that  ques- 
tion as  presented  was  one  of  law — that  is,  whether  the  offer 
to  compromise  contained  the  extrinsic  statement  of  fact  that 
the  sheep  were  the  sheep  of  appellant.  Such  statement  should 
have  been  permitted  to  go  to  the  jury  on  the  question  of 
whether  the  sheep  did  belong  to  the  appellant  or  not.  That 
question  of  law  should  have  been  determined  by  the  court 
before  permitting  that  evidence  to  go  to  the  jury.  It  is  true 
the  court  instructed  the  jury  that  appellant's  offer  to  pay 
$25  was  not  admitted  for  the  purpose  of  showing  that  plain- 
tiff had  suffered  damage  by  reason  of  the  sheep  being  there, 
but  it  was  admitted  for  the  purpose  of  rebutting  appellant's 
testimony  as  to  the  whereabouts  of- his  sheep  during  the 
period  mentioned.  This  instruction  was  clearly  erroneous, 
and  it  was  the  duty  of  the  court  to  determine  whether  the 
offer  of  compromise  was  proper  rebuttal  or  not,  and  not  leave 
that  question  to  the  jury;  or,  in  other  words,  whether  it  con- 
tained any  matter  of  fact  showing  that  the  appellant  ad- 
mitted that  his  sheep  were  the  ones  that  did  the  damage.  If 
during  that  conversation  the  appellant  had  admitted  that  his 
sheep  were  the  ones  that  were  upon  the  ranch  of  the  re- 
spondent, that  fact  might  have  been  admitted,  but  as  he  did 
not — so  far  as  the  record  shows — ^it  was  error  to  admit  said 
offer  to  compromise.  And  as  we  view  it,  that  instruction  of 
the  court  only  emphasized  the  matter  of  said  compromise,  and 
assisted,  in  the  minds  of  the  jury,  in  helping  out  the  very 
meager  evidence  upon  the  question  of  the  ownership  of  the 
sheep.  We  do  not  believe  from  all  of  the  evidence  in  the 
record  that  it  appears  from  a  preponderance  thereof  that  said 
sheep  were  the  sheep  of  the  appellant,  and  it  is  easily  per- 
ceived what  effect  an  offer  to  compromise  would  have  upon 
the  minds  of  the  jury  under  said  state  of  facts.  The  action 
of  the  court  in  that  regard  was  clearly  erroneous. 
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It  seems  to  have  been  a  question  of  the  identity  of  the 
sheep  that  did  the  damage  and  as  to  whether  they  belonged 
to  the  appellant. 

Assignments  of  error  numbers  4,  5,  6,  7,  8  and  9  are  based 
on  the  rulings  of  the  court  in  sustaining  respondent's  ob- 
jections to  questions  which  were  designed  to  impeach  the  re- 
si)ondent  and  one  of  his  witnesses.  As  no  proper  foundation 
had  been  laid  for  such  impeachment,  it  was  not  error  for 
the  court  to  sustain  the  objections  to  such  questions. 

It  is  contended  that  the  court  erred  in  giving  its  third  in- 
struction to  the  jury,  for  the  reason  that  the  element  of 
preponderance  of  evidence  was  omitted  from  this  instraction, 
as  that  instruction  does  not  defjie  what  is  meant  by  a  pre- 
ponderance of  the  evidence.  Instruction  No.  7  clearly  and 
fully  defines  that  term,  and  there  is  nothing  in  that  con- 
tention. 

From  the  foregoing  ^we  arrive  at  the  conclusion  that  the 
judgment  must  be  reversed  and  a  new  trial  granted,  and  it 
is  so  ordered,  with  costs  in  favor  of  the  appellant. 

Ailshie,  G.  J.,  concurs. 


(November  9,  1907.) 

THE  VOLLMEB  CLEARWATER  CO.,  Appellant,  v.  W.  K 
ROGERS  et  al..  Respondents, 

[92  Pac.  579.] 

EVTOENCE — TnTBODUCTION  OF  EXHIBITS — ^VERDICT — SUTFICIKKOT  Of  EVI- 
DENCE TO  Sustain — Substantial  Confuct  in  Evidence. 

1.  Held,  that  the  court  did  not  err  in  admitting  in  evidence  eertaia 
exhibits. 

2.  Eeld,  that  the  evidence  ie  sufficient  to  sostain  the  verdict 

3.  Where  there  is  a  substantial  conflict  in  the  evidence,  the  vs^ 
diet  of  the  jury  will  not  be  disturbed. 

(SjUabus  bj  the  court) 
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APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Idaho  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  recover  balance  due  on  promissory  note.  Judg- 
ment for  defendants.    Affirmed, 

James  De  Haven,  and  James  E.  Babb,  of  Counsel,  for  Ap- 
pellant. 

The  objection  to  the  introduction  in  evidence  of  defend- 
ant's exhibits  2,  3,  6,  and  7,  should  have  been  sustained. 
Their  introduction  did  not  show,  or  tend  to  show,  payment  of 
any  part  of  the  note  sued  on  but  brought  issues  into  the  case 
that  were  clearly  and  entirely  collateral,  and  their  only  eflEect 
was  to  confuse  and  prejudice  the  jury. 

The  point  at  issue  in  this  case  was  as  to  whether  the  note 
for  $1,600  had  been  paid.  Evidence  as  to  the  payment  of 
other  notes  wq3  entirely  collateral  to  the  issue,  and  did  not 
prove,  or  tend  to  prove,  even  remotely,  payment  of  the  note 
sued  on.  {Harriman  v,  Pullman  Palace  Car  Co.,  85  Fed.  353, 
29  C.  C.  A.  194;  Columbia  &  Puget  Sound  R.  B.  Co.  v,  Haw- 
thorne, 144  U.  S.  202,  36  L.  ed.  405, 12  Sup.  Ct.  Rep.  591.) 

A  verdict  will  be  set  aside  when  it  is  against  the  great 
current  of  evidence ;  although  one  or  two  general  statements 
bring  it  within  the  rule  which  governs  when  there  is  a  ma- 
terial conflict  in  the  evidence.  {Field  v.  Shorb,  99  Cal.  661, 
34  Pac.  504;  Caldwell  v.  WiUey,  16  Colo.  169,  26  Pac.  161; 
Landsman  v.  Thompson,  9  Mont.  182,  22  Pac.  1148.) 

C-  T.  McDonald,  and  W.  N.  Scales,  for  Respondents. 

There  is  a  substantial  conflict  in  the  evidence  in  this  case; 
in  such  case  the  rule  is  too  well  settled  to  require  citations. 

Under  no  rule  of  evidence  should  the  exhibits  have  been 
rejected ,  all  of  them  concerning  and  being  connected  with  the 
account  of  the  appellant  with  the  defendant. 

SULLIVAN,  J. — This  action  was  brought  to  recover 
$618.40,  with  interest  thereon,  alleged  to  be  the  balance  due 
on  a  promissory  note  of  $1,600.  The  complaint  contains  the 
tumal  allegations  in  such  actions.    The  answer  denied  all  of 
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the  material  allegatioDS  of  the  eomplamt,  except  the  execution 
and  delivery  of  said  promissory  note,  and  avers  payment  in 
full.  The  case  was  tried  before  the  court,  with  a  jury,  and 
resulted  in  a  verdict  for  the  defendant  upon  which  a  judg- 
ment was  entered.  A  motion  for  a  new  trial  was  made  and 
overruled  by  the  court,  and  this  appeal  is  from  the  order 
denying  a  new  trial. 

Three  errors  are  assigned,  all  going  to  the  action  of  the 
court  in  admitting  certain  evidence,  the  insufSciency  of  the 
evidence  to  justify  the  verdict,  and  the  overruling  of  appel- 
lant's motion  for  a  new  trial. 

The  first  error  assigned  goes  to  certain  exhibits  introduced 
by  the  defendants  on  the  trial,  which  consisted  of  certain 
promissory  notes  and  receipts  for  divers  sums  of  money  for 
which  the  respondent  Huffman  had  delivered  wheat,  oats,  bar- 
ley or  flax  to  the  appellant  corporation. 

It  appears  from  the  record  that  the  respondqpts  Rogers  and 
Huffman  had  executed  their  promissory  note  for  $1,600  to  the 
appellant  corporation ;  that  the  company  had  settled  with  re- 
spondent Rogers  for  his  half  of  the  amount  due  on  said  note 
by  delivering  to  the  appellant  corporation  grain,  and  perhaps 
had  paid  some  money  thereon,  and  the  respondent  Huffman 
had  delivered,  at  divers  times  during  a  period  of  two  or  three 
years,  certain  grain,  and  had  also  paid  some  money  on  his 
half  of  said  promissory  note.  It  appears  that  the  appellants 
had  kept  books  of  the  transactions  between  the  parties,  and  on 
the  trial  a  copy  of  the  account  between  appellant  and  re- 
spondent Huffman  was  introduced  as  plaintiff's  exhibit  No. 
1,  and  was  admitted  as  a  correct  statement  of  said  account  as 
it  appeared  upon  the  books  of  the  appellant,  which  statement 
showed  a  balance  due  from  Huffman  as  claimed  in  the  com- 
plaint ;  but  the  respondents  contended  that  the  books  of  the 
<5ompany  were  not  correct ;  that  the  said  promissory  note  bad 
been  fully  paid  and  that  the  appellant  had  failed  to  make 
the  proper  credits  on  its  books. 

As  the  promissory  notes  and  receipts  represented  by  said 
exhibits — Nos.  2  to  7,  inclusive — ^involved  transactions  be- 
tween the  appellant  and  respondent  Huffinan,  we  think  the 
court  did  not  err  in  admitting  them,  as  they  clearly  bore  upon 
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the  correctness  and  had  some  reference  to  the  copy  of  the 
book  account  introduced  in  evidence  by  the  appellant.  We 
therefore  conclude  that  the  court  did  not  err  in  admitting 
either  of  those  exhibits. 

The  second  error  assigned  is  the  insufficiency  of  the  evi- 
dence to  justify  the  verdict.  We  have  made  a  careful  exam- 
ination of  the  evi4ence,  and  from  it  conclude  that  the  jury 
was  justified  in  finding  said  verdict,  that  the  evidence  was 
amply  sufficient  to  support  the  same.  There  is  a  substantial 
conflict  in  the  evidence  on  some  of  the  material  points  in  the 
case,  and  for  that  reason  the  verdict  of  the  jury  will  not  be 
disturbed. 

It  appears  from  the  testimony  of  respondent  Rogers  that 
agent  Long,  of  the  appellant,  delivered  to  him  the  $1,600 
note,  and  informed  him  that  the  note  was  fully  paid.  The 
agent  contradicted  this  testimony,  and  testified  that  Jie  did 
not  know  how  Rogers  came  into  the  possession  of  said  promis- 
sory note. 

Rogers  testified  as  follows,  after  having  testified  that  he 
had  several  conversations  with  said  Long  about  the  note,  and 
that  Long  had  informed  him  that  as  soon  as  Huffman  came 
in  and  paid  his  part  of  the  note  he  would  have  the  note  sent 
up  from  Lewiston,  and  would  return  the  note  to  Rogers. 

''In  about  ten  days  I  went  back  and  sold  him  a  load  of 
barley,  and  started  out,  and  he  says,  *Hold  on,  Billy;  wait 
a  few  minutes,'  and  he  went  to  the  desk  and  got  the  big  note 
and  gave  it  to  me  and  he  says  Huffman  was  in  and  settled  his 
part  of  the  note." 

There  is  a  substantial  conflict  in  this  as  well  as  in  other 
parts  of  the  evidence.  Considering  all  of  the  evidence,  we 
think  it  supports  the  verdict. 

The  third  and  last  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial.  That  motion  was  based  upon  the  first 
two  assignments  of  error,  and  as  there  is  no  merit  in  either 
of  those,  the  court  did  not  err  in  denying  said  motion.  The 
judgment  must  therefore  be  affirmed,  and  it  is  so  ordered. 

Costs  are  awarded  to  the  respondents. 

Ailshie,  0.  J.,  concurs. 
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ON  PETITION  FOB  REHEARINO, 
«  (December  14,  1907.) 

PER  CURIAM. — ^A  petition  for  a  rehearing  has  been  filed 
in  this  case,  and  the  main  grounds  urged  are  that  there  is  no 
substantial  conflict  in  the  evidence,  and  that  the  court  erred 
in  admitting  certain  evidence. 

We  have  gone  over  the  matter  again,  carefully,  and  are 
fully  satisfied  that  there  is  a  substantial  conflict  in  the  evi- 
dence, and  that  there  is  no  reversible  error  in  the  action  of  the 
court  in  the  admission  of  evidence.  A  rehearing  is  therefore 
denied. 


(KoTember  9,  1907.) 

FRED  L.  BOTHWELL,  Appellant,  v.  CONSUMERS'  COM- 
PANY, LTD.,  Respondent. 

[92  Pac.  533.] 

Water  Corporations — ^Duties  to  Consumers — ^Duty  of  Company  to 
Pay  for  Its  Own  Laterals,  Pipes  and  Connections. 

1.  Where  tbe  water  companj  has  fixed  the  rates  for  which  it  will 
supply  consumers  with  water  for  domestic  purposes,  but  no  rate  ha» 
been  fixed  in  the  manner  prescribed  hj  the  statute,  and  a  consumer 
offers  and  tenders  the  company  the  monthly  rate  fixed  by  it  and 
demands  that  he  be  supplied  with  water,  the  company  will  not  be 
allowed  to  defend  upon  the  ground  that  no  rate  has  ever  been  fixed 
in  the  manner  prescribed  by  law,  as  the  primary  duty  of  eaunng 
the  rate  to  be  established  in  the  manner  prescribed  by  law  rests 
upon  the  company. 

2.  All  the  mains  and  laterals  of  a  water  system  within  the  fran- 
chise limit  belong  to  the  company  owning  the  franchise,  and  it  is 
the  duty  of  the  company  to  construct  the  same  at  its  own  expense 
and  connect  with  the  pipes  of  the  property  owner  at  the  line  of  lus 
property  and  the  limit  of  its  franchise. 

3.  Where  a'  lot  owner  constructs  a  building  on  his  property 
and  places  water-pipes  and  fixtures  therein,  and  extends  the  same  to 
the  street  adjoining,  and  thereupon  tendon  to  the  water  company- 
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the  monthly  rent  charged  by  it,  it  becomes  the  duty  of  the  com- 
pany to  make  the  necessary  tap  and  connections  and  furnish  the 
property  owner  with  water  as  demanded. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict, for  the  County  of  Kootenai.  Hon.  W.  W.  Woods, 
Judge. 

Action  by  the  plaintiff  to  compel  the  defendant  water  com- 
pany to  tap  its  main  and  connect  with  the  water-pipes  of 
plaintiff  at  the  line  of  his  property.  Demurrer  to  the  com- 
plaint was  sustained,  and  judgment  of  dismissal  was  there- 
upon entered.  Plaintiff  appealed  from  the  judgment.  Be- 
versed. 

Reed  &  Boughton,  for  Appellant 

There  is  no  contention  in  this  action  on  the  part  of  the 
appellant  regarding  the  reasonableness  of  the  monthly  water 
rates  established  by  respondent.  That  rate  appellant  is  ready 
and  willing  to  pay,  but  contends  that  he  should  not  be  com- 
pelled to  pay  $8  or  $10  for  tapping  the  main,  or,  in  other 
words,  to  pay  for  a  part  of  respondent's  water  system.  It 
was  the  duty  of  respondent  to  have  the  rates  established  in  the 
manner  provided  by  law,  which  it  did  not  do. 

Respondent's  water  mains,  pipes,  laterals,  connections, 
fittings  and  all  other  facilities  for  conveying,  distributing 
and  carrying  water  under  its  franchise  are  owned  and  under 
the  absolute  control  of  the  respondent.  Hence  the  cost  and 
expense  of  putting  in  these  facilities  must  be  borne  by  re- 
spondent. 

The  term  ''lateral"  comprehends  that  part  of  respondent's 
system  of  waterworks  from  the  tap  in  the  mains  to  the  con- 
nection of  the  service  pipe  of  the  consumer.  {Jackson  v.  Mayor, 
4  N.  Dak.  478,  61  N.  W.  1030.)  Appellant  cannot  be  com- 
pelled to  pay  for  any  part  of  respondent's  system  of  water- 
works. (Wilterding  v.  Oreen,  4  Idaho,  773,  45  Pac.  134; 
Wheeler  v.  Irrigating  Co.,  10  Colo.  582,  3  Am.  St.  Rep.  603, 


Digitized  by  LjOOQIC 


570     BOTHWELL  V.  CONSUMEBs'  CoMFASY,  Ltd.     [13  Idaho, 

Argument  for  Bespondent. 

17  Pac.  487;  Northern  Colorado  Irr.  Co.  v.  Richards,  22  Colo. 
450,  45  Pac.  423;  San  Diego  Land  &  Town  Co.  v.  City,  74 
Fed.  79;  PocateUo  Water  Co.  v.  Standley,  7  Idaho,  155,  61 
Pac.  418.). 

There  is  no  question  about  the  demand  that  appellant  pay 
$40  water  rent  in  advance  being  unreasonable.  {Wheeler  v. 
Northern  Colo.  Irr.  Co.,  10  Colo.  582,  3  Am,  St.  Eep.  603, 17 
Pac.  487;  Rockland  Water  Co.  v.  Adams,  84  Me,  472,  30  Am. 
St  Rep.  368,  24  AtL  840.) 

Corporations  furnishing  water  are  public  service  corpora- 
tions, and  must  furnish  water  to  all  persons  on  the  line  of 
their  mains  without  discrimination  in  charges.  {Haugen  v. 
Alhina  Light  &  Water  Co.,  21  Or.  411,  28  Pac.  244, 14  L.  R.  A. 
424;  McCreary  v.  Beaudry,  67  Cal.  120,  7  Pac.  264;  Olmstead 
V.  Morris  Aqued^ict,  47  N.  J.  L.  311 ;  Spring  Valley  Water- 
works V.  Schottler,  110  U,  S.  347,  28  L.  ed.  173,  4  Sup.  Ct. 
Rep.  48;  Price  v.  Riverside  Land  etc.  Co.,  56  CaL  431.) 

Robert  H.  Elder,  and  M.  A.  Folsom,  for  Respondent. 

The  right  to  collect  pay  for  water  is  a  franchise  and  can  be 
exercised  only  in  the  manner  pointed  out  by  the  statutes. 
{Wilterding  v.  Oreen,  4  Idaho,  733,  45  Pac.  134;  Waterworks 
V.  Bryant,  52  Cal.  132;  San  Francisco  etc.  Factory  v.  Brick- 
wedel,  60  Cal.  166;  Waterworks  v.  Schottler,  110  U.  S.  347, 
28  L.  ed.  173,  4  Sup.  Ct.  Rep.  48 ;  San  Francisco  v.  Water- 
works, 53  Cal.  608 ;  Jacobs  v.  Board  of  Supervisors,  100  CaL 
121,  34  Pac.  630.) 

What  the  terms,  rates,  and  conditions  shall  be  the  statute 
(Sec.  2711,  Rev.  Stats,  of  Idaho,  as  amended  by  House  Bill  No. 
168,  Sess.  Laws  1905,  p.  192)  authorizes  the  water  commission 
to  say.  It  is  clear  that  the  plaintiff  has  a  plain,  adequate  and 
speedy  remedy  at  law.  {Wilterding  v.  Oreen,  4  Idaho,  773, 
45  Pac.  134;  People  v.  Stevens,  62  Cal.  209.) 

The  constitution  provides  that  the  right  to  coUect  the  rates 
thus  established  by  the  water  commissioner  is  a  franchise,  and 
cannot  be  exercised  except  by  authority  of  and  in  the  manner 
prescribed  by  law.     (Idaho  Const,  art.  15,  sec.  2.) 
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Until  the  rates  and  terms  have  been  established  in  ac- 
cordance with  the  constitution  and  statutes,  a  contract  for 
the  payment  of  a  rate  fixed  in  a  manner  other  than  the  man- 
ner provided  by  the  statute  is  void,  and  cannot  be  enforced. 
{San  Francisco  etc.  Factory  v.  Brickwedd,  60  Cal.  166 ;  Peo- 
ple V.  Stephens,  62  Cal.  209 ;  Wheeler  v.  Northern  Col.  Co., 
10  Colo.  582,  3  Am.  St.  Eep.  603, 17  Pac.  487;  Jack  v.  Village 
of  OrangeviUe,  9  Idaho,  291,  74  Pac.  969;  Waterworks  v. 
Bryant,  52  Cal.  133;  Wilson  v.  Perrault,  6  Idaho,  178,  54  Pac. 
617 ;  Sheward  v.  Citizens'  Water  Co.,  90  Cal.  635,  27  Pac.  439 ; 
San  Diego  v.  San  Diego  Water  Co.,  59  Cal.  517 ;  Spring  Val- 
ley Waterworks  v.  San  Francisco,  61  CaL  18;  Boise  City  v. 
Water  Co.,  4  Idaho,  351,  39  Pac.  562.) 

AILSHIE,  C.  J. — This  action  was  commenced  by  the  appel- 
lant filing  his  affidavit  or  petition  in  the  district  court  pra3n[ng 
for  the  issuance  of  a  writ  of  mandate  against  the  respondent, 
directing  and  requiring  it  to  make  a  tap  in  its  water  main 
and  connect  the  same  with  the  water-pipe  leading  to  appel- 
lant's premises.  The  petition  alleges  that  the  plaintiff  is  a 
citizen  and  resident  of  the  village  of  Coeur  d'Alene,  and 
residing  on  lot  2  of  block  4  in  Russell's  addition  to  that  village, 
being  situate  on  the  west  side  of  Second  street  therein ;  that 
he  had  constructed  a  dwelling-house  thereon,  and  fitted  the 
same  with  water-pipes,  fittings  and  fixtures,  and  had  extended 
a  pipe  of  proper  and  suitable  size  from  his  residence  to  Second 
street,  and  a  distance  of  six  feet  beyond  his  property  line  into 
the  street,  and  that  he  thereupon  tendered  to  the  respondent 
the  sum  of  $1.75,  the  amount  charged  by  it  as  water  rent  for 
one  month  for  a  house  of  the  size  of  that  owned  and  occupied 
by  appellant.  He  alleges  that  the  respondent  is  a  corporation 
organized  and  existing  under  the  laws  of  this  state  for  the 
purpose  of  furnishing  and  supplying  water  to  the  village  of 
Coeur  d'Alene  and  the  inhabitants  thereof,  and  that  it  is  en- 
gaged in  selling  and  delivering  water  to  the  inhabitants  of 
that  village,  and  that  it  is  acting  and  operating  under  a  fran- 
chise granted  it  for  such  purpose  by  the  board  of  trostees  of 
the  municipality.  He  also  alleges  that  the  water  company  has 
a  main  running  along  Second  street  in  front  of  his  property, 
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and  that  it  has  an  abundant  supply  of  water  and  more  than  is 
sold  or  contracted,  and  sufficient  to  supply  appellant  in  addi- 
tion to  all  the  other  inhabitants  of  the  village.  It  is  alleged 
that  the  company  **  refused  to  make  said  tap  in  its  water  main, 
and  connect  the  same  with  plaintiff's  water-pipe  on  said  prem- 
ises, or  to  furnish  plaintiff  water  for  domestic  purposes  at  said 
premises  unless  plaintiff  would  pay  to  said  defendant  the  sum 
Ten  Dollars  ($10.00)  for  a  %-inch  tap ;  or  deposit  with  said  de- 
fendant the  sum  of  Fifteen  Dollars  ($15.00)  for  said  tap,  which 
said  sum  of  money,  less  all  expenses  of  putting  in  said  tap  and 
the  cost  of  the  corporation  cock,  would  be  refunded  to  said 
plaintiff  at  any  time  said  tap  was  no  longer  needed;  or  that 
plaintiff  deposit  with  said  defendant  the  sum  of  Forty  Dol- 
lars ($40.00)  to  be  applied  on  the  water  rent  at  said  prem- 
ises." 

The  company  demurred  to  the  complaint  on  three  separate 
grounds:  1.  For  want  of  jurisdiction;  2.  On  the  ground  of 
failure  to  state  facts  sufficient  to  constitute  a  cause  of  action ; 
3.  For  ambiguity  and  uncertainty.  The  first  and  third 
grounds  have  been  practically  abandoned  upon  the  argument 
of  the  case.  They  contain  no  merit  whatever.  The  second 
and  only  ground  urged  is  that  the  complaint  failed  to  state 
facts  sufficient  to  entitle  the  plaintiff  to  any  relief.  The  prin- 
cipal point  urged  on  behalf  of  the  company  is  that  under  sec- 
tions 1  and  2  of  article  15  of  the  constitution,  the  use  of  the 
waters  of  this  state  for  sale,  rental  or  distribution  is  a  public 
use,  and  that  the  right  to  collect  rates  or  compensation  for  the 
use  of  such  waters  in  any  city  or  town,  or  to  the  inhabitants 
thereof  is  a  franchise,  and  cannot  be  exercised  in  any  man- 
ner except  as  prescribed  by  law,  and  that  in  compliance  with 
these  constitutional  provisions  the  legislature,  by  section  2711, 
Revised  Statutes,  as  amended  in  1905  (Sess.  Laws  1905,  p. 
192),  has  prescribed  the  method  and  manner  of  fixing  water 
rates  to  be  charged  and  collected  by  water  companies,  and  that 
a  rate  fixed  in  any  other  manner  is  unlawful  and  cannot  be 
collected,  and  no  contract  or  obligation  can  be  founded  upon 
it.  In  other  words,  it  is  argued  on  behalf  of  the  company 
that  since  the  plaintiff  fails  to  show  that  this  water  rate  of 
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$1.75  per  month  for  Buppl3riQg  dwellings  of  the  size  and 
character  of  appellant's  was  fixed  in  the  manner  prescribed 
by  law,  he  has  failed  to  show  such  a  tender  of  water  rent  as 
would  entitle  him  to  the  use  of  water  and  to  have  his  prem- 
ises connected  with  the  company's  water  system.  The  ap- 
pellant argues,  on  the  other  hand,  that  it  cannot  make  any 
difference  how  the  rate  was  established,  whether  in  conformity 
with  the  law  or  by  mutual  agreement  between  the  company 
and  the  consumer,  or  by  the  company  individually  and  alone ; 
if  he  is  willing  to  pay  the  price  the  company  demands,  and 
tenders  to  it  that  sum,  he  is  entitled  to  have  water,  and  con- 
sequently entitled  to  the  mandate  of  the  court  compelling  the 
company  to  make  the  necessary  connection  with  his  pipes. 

Respondent  hcus  placed  special  reliance  upon  San  Francisco 
P.  W.  Factory  v.  Brickwedel,  60  Cal.  166,  and  San  Diego  v. 
City  of  San  Diego,  59  Cal.  517.  These  cases  do  not  support 
the  contention  made  by  respondent.  They  do  hold  that  a 
contract  made  between  a  water  company  and  a  city  in  viola- 
tion of  either  the  constitution  or  statutes  is  void,  and  cannot 
be  made  the  basis  of  an  action  for  the  recovery  of  water  rents, 
nor  can  it  be  made  the  basis  of  an  action  for  the  enforcement 
of  a  contractual  relation  that  is  contrary  to  the  provisions  of 
the  constitution  or  statutes.  The  courts  have  almost  uniformly 
refused  to  allow  a  water  company  to  recover  rental  rates  from 
a  city  where  the  statute  made  it  the  duty  of  the  company  to 
furnish  water  for  those  purposes  free.  They  have  also  re- 
fused to  allow  a  water  company  to  recover  rates  from  an  in- 
dividual or  private  consumer  where  it  failed  to  show  that  it 
had  taken  the  necessary  steps  to  have  the  rates  established  in 
the  manner  pointed  out  by  statute.  We  have  failed,  however, 
to  find  a  single  caae  where  a  company  had  fixed  its  own  rates, 
and  the  individual  had  offered  to  pay  such  rates,  that  a  court 
has  refused  to  allow  him  to  pay  that  rate  or  refused  to  com- 
pel the  company  to  supply  him  with  water  upon  the  tender  of 
Buch  rate.  A  different  question  would  arise  if  the  company 
were  seeking  to  recover  water  rents  from  a  consumer,  and 
failed  to  show  a  compliance  with  the  statute  in  the  matter  of 
fixing  rates.    The  duly  of  action  in  the  matter  of  establishing 
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rates  rests  on  the  company  and  not  primarily  on  the  consumer, 
and  the  company  will  not  be  allowed  to  plead  its  own  negli- 
gence and  laches  to  justify  and  excuse  its  refusal  to  furnish 
water  to  one  residing  within  the  franchise  limit.  A  different 
rule  would  lead  to  dangerous  and  unjust  results,  and  place 
in  the  hands  of  water  corporations  the  power  of  discrimioa- 
tion  and  oppression. 

The  only  further  point  to  be  considered  in  this  case  is 
whether  the  water  company  can  require  the  consumer  to  pay 
for  the  tap  and  for  making  the  connection  with  its  main. 
It  seems  that  this  point  ought  to  be  disposed  of  without  much 
diflSculty.  The  franchise  for  laying  pipes  in  the  streets  and 
alleys  and  maintaining  and  operating  a  water  system  is 
granted  by  the  municipality  to  the  water  company.  The 
property  owner  has  no  right  or  franchise  to  dig  in  the  streets 
and  alleys  and  lay  pipes,  and  if  he  should  do  so  he  would 
acquire  no  property  right  therein.  The  main  and  all  laterals, 
fixtures  and  connections  within  the  franchise  limit  belong  to 
the  company,  and  altogether  constitute  the  water  system.  It  * 
is  not  the  business  of  the  citizen  or  consumer  to  construct  any 
part  of  the  company's  system,  nor  is  it  the  company's  business 
to  place  the  pipes  and  fixtures  on  the  consumer's  premises. 
There  is  a  clear  and  well-defined  boundary  line  existing  be- 
tween tihie  property  of  the  water  company  and  the  property  of 
the  lot-owner — that  line  is  the  one  existing  between  the  lot 
and  the  street  or  alley.  The  citizen  owns  his  pipes  and  fix- 
tures to  that  line,  and  beyond  it  is  the  company's  property 
and  water  system.  The  rights,  duties  and  obligations  of  each  * 
go  to  this  extent,  and  no  further.  The  company  in  the  enjoy- 
ment of  its  franchise  privileges  is  placed  by  the  constitution 
under  a  public  duty  to  supply  water  to  all  living  within  the 
franchise  limits  on  payment  of  the  rental  rates.  It  owes  this 
duty  to  everyone  so  long  as  it  has  water  to  sell,  whether  he 
be  on  the  line  of  its  main  or  at  a  great  distance  therefrom. 
Water  rates  are  established  and  collected  in  order  to  compen- 
sate the  company  for  its  investment,  and  it  cannot  be  allowed 
in  addition  to  these  rates  to  require  a  citizen  to  pay  for  a  part 
of  its  system  before  supplying  him  with  water.    This  court 


Digitized  by  LjOOQIC 


Nov.   1907.]       CONWKLL  v.  YlLLAOB  OF  CULDESAO.  575 

Argament  for  FlaintifP. 

held  to  the  same  effect  in  Pocatello  Water  Co,  v.  Btandley,  7 
Idaho,  155,  61  Pac.  518. 

The  appellant  stated  a  good  canse  of  action  in  his  complaint, 
and  the  demurrer  should  have  been  overruled  and  the  defend- 
ant required  to  answer.  The  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  overrule  the  demurrer  and 
require  the  defendant  to  answer.  Costs  awarded  to  appel- 
lant. 

Sullivan  and  Stewart^  JJ.,  concur. 


(November  11,  1907.) 


B.    CONWELL,  Plaintiff,  v.   THE   VILLAGE   OF   CUL- 
DESAC,  a  Municipal  Corporation,  Defendant 

[92  Pac.  535.] 

TiLLAOB   GOVKRNMXNT— POWXB   TO   BbMOVS   POLICE    OfUCEBt— JUBISDIO- 

noN  or  Board  or  Trustees. 

1.  In  the  absence  of  legislation  indicating  a  eoniiarj  purpose  or 
intention,  the  anthoritj  granted  a  municipal  corporation  to  ap- 
point a  police  officer  whose  term  is  not  fixed  bj  law  carries  with 
it  the  implied  concurrent  power  to  discharge  such  officer. 

2.  The  remedy  provided  by  sections  7445  to  7459^  Bevised  Stat- 
utes, inclusive,  for  the  removal  of  civil  officers  is  not  an  exclusive 
remedy,  nor  does  it  prohibit  village  trustees  from  removing  ap- 
pointive officers. 

3.  The  removal  of  a  village  marshal  by  the  board  of  trustees  is 
not  such  an  exercise  of  judicial  power  as  to  be  repugnant  to  the 
provisions  of  section  2  of  article  5  of  the  constitution. 

(Syllabus  by  the  court) 

ORIGINAL  application  for  writ  of  prohibition.  Demurrer 
to  petition  sustained,  writ  denied,  and  petition  dismissed. 

A.  J.  Green,  and  Stewart  S.  Denning,  for  Petitioner. 

Where  the  law  of  the  state  provides  a  remedy  for  the  re- 
moval of  the  officer,  who  has  been  guilty  of  willful  and  cor- 
rupt misconduct,  and  also  for  extortion  and  refusing  to  per- 
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form  the  duties  of  his  office,  and  the  remedy  is  complete  and 
drastic,  and  no  power  of  amotion  has  been  granted  by  the 
state  by  general  law  or  otherwise,  but  the  history  of  the  legis- 
lation  of  the  state  shows  that  such  power  has  been  expressly 
withheld,  either  on  account  of  the  state  constitution  or  the 
general  policy  of  the  state,  whenever  the  municipal  corpora- 
tion assumes  the  power  of  amotion  or  removal,  then  they  act 
without  jurisdiction  and  their  acts  are  void. 

It  was  the  intention  of  the  legislature  of  the  state  of  Idaho 
to  take  this  power  of  amotion  out  of  the  hands  of  the  several 
boards  of  trustees  and  the  city  council  (except  in  cases  of 
policemen  in  cities  of  the  second  class),  so  that  they  could  not 
by  any  majority  play  polities  and  shuttlecock  with  those 
offices.  (Coffey  v.  Superior  Court,  147  Cal.  525,  82  Pae.  75, 
2  Cal.  App.  453,  83  Pac.  580;  Folsom  v.  Conklin,  3  CaL  App. 
480,  86  Pac.  724.) 

John  Green,  and  Edward  S.  Fowler,  for  Defendant 

The  power  of  amotion,  or  removal  of  a  corporate  officer 
from  his  office,  for  just  and  reasonable  cause,  is  one  of  the  com- 
mon-law incidents  of  all  municipal  corporations.  (1  Dillon's 
Municipal  Corporations,  3d  ed.,  sec.  240 ;  Richards  v.  Clarks- 
burg, 30  W.  Va.  491,  4  S.  B.  774;  Croly  v.  Board,  119  CaL 
229,  51  Pac.  323-325;  1  Smith's  Modem  Law  of  Municipal 
Corporations,  sec.  200;  State  v.  Walbridge,  119  Mo.  383,  41 
Am.  St.  Rep.  663,  24  S.  W.  457;  Mayor  v,  Grayson,  104  Ga 
105,  30  S.  E.  693;  Coffey  v.  Superior  Court,  147  CaL  525,  82 
Pac.  75.) 

There  are  certain  provisions  in  the  Penal  Code  for  removal 
of  public  officers.  One  of  these  is  by  presentment  by  the 
grand  jury,  (Rev.  Stats.  1887,  sec.  7445.)  In  Revised  Stat- 
utes, section  7459,  it  is  provided  that  an  officer  may  be  re- 
moved by  the  court  for  collecting  fees  or  for  refusing  or 
neglecting  to  perform  the  duties  of  his  office. 

These  provisions  are  not  exclusive.  There  is  no  incon- 
sistency or  conflict  between  the  right  of  a  municipal  board 
to  remove  unworthy  officers,  and  the  right  of  the  court  to 
remove  them  upon  information  by  the  grand  jury,  or  upon 
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a  yerified  infonxiation  by  any  penon.  {Coffey  v.  Superior 
Court,  supra.) 

This  procedure,  if  exclusiye,  would  provide  small  protection 
to  municipal  corporations  against  corrupt  officials.  It  can- 
not be  presumed  that  the  l^slature  intended  to  make  ex- 
clusive a  remedy  which,  by  being  exclusive,  would,  in  its 
practical  working,  defeat  its  own  object. 

In  section  1881,  Political  Code  of  1901,  it  is  provided  that 
the  board  of  trustees  may  also  appoint  such  night  watch  and 
police  as  may  be  necessary.  Under  this  section  no  office  of 
city  marshal,  or  of  street  commissioner  is  created.  There  is 
no  other  section  of  the  code  creating  any  such  office.  Con- 
sequently, the  office  which  plaintiff  and  relator  claims  to 
hold  must  be  an  office  created  by  ordinance,  or  be  no  office  at 
all. 

If  they  had  authority  to  appoint  a  street  commissioner,  they 
had  it  merely  as  an  inherent  power  which  every  governing 
board  of  a  municipal  body  must  have.  If  they  had  authority 
to  appoint  a  city  marshal,  they  had  such  authority  either  as 
an  inherent  power  of  their  body,  or  because  the  office  would 
perhaps  come  under  the  term  night  watch  or  police.  In  such 
case,  the  city  council  can  remove  the  officers  appointed,  at 
pleasure,  either  with  or  without  cause.  (Mathis  v.  Rose,  64 
N.  J.  L.  45,  44  AtL  875.) 

In  the  case  at  bar  there  is  nowhere  any  statute  indicating 
that  the  officers  appointed  shall  hold  office  for  one  year,  or  for 
any  specified  time. 

The  power  to  remove  from  office  is  incident  to  the  power 
to  appoint,  in  the  absence  of  some  provision  of  law  or  an  act 
of  the  legislature  fixing  the  duration  of  office  and  the  mode 
of  removal.  (23  Am.  &  Eng.  Ency.  of  Law,  435;  Parish  v. 
City  of  8t.  Paul,  84  lilinn.  426,  87  Am.  St  Eep.  374,  87  N.  W. 
1124.) 

AILSHIB,  C.  J. — ^This  is  an  original  application  for  a  writ 
of  prohibition  against  the  board  of  trustees  of  the  village  of 
Guldesao.  The  petitioner  alleges  that  the  board  appointed 
him  marshal  and  street  commissioner  for  the  period  of  one 
year,  and  that  they  thereafter  summarily  removed  him,  where- 
Idaho,  Vol.  13—37 
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upon  he  applied  to  the  district  court  in  and  for  the  second 
judicial  district  and  was  reinstated  by  order  of  the  court. 
Charges  were  thereafter  filed  with  the  board  against  petitioner, 
and  they  served  notice  on  him  of  the  time  and  place  fixed  for 
a  hearing  on  the  accusation.  He  then  applied  to  the  district 
court  for  a  writ  of  prohibition  against  the  board  taking  fur- 
ther action,  and  his  petition  was  denied.  He  then  applied  to 
this  court.  The  contentions  made  by  the  petitioner  are  that 
the  board  of  trustees  have  no  further  jurisdiction  to  hear  or 
consider  charges  made  against  him,  and  no  authority  or  power 
to  discharge  him  for  any  cause  until  the  expiration  of  the 
term  for  which  he  was  appointed,  and  that  the  only  way  in 
which  he  can  be  removed  from  office  is  in  accordance  with  the 
procedure  prescribed  in  chapter  2,  title  2,  part  2  of  the  Penal 
Code  (Rev.  Stats.,  sees.  7445-7459). 

The  first  thing  to  be  considered  is  the  authority  of  law  under 
which  the  petitioner  was  appointed.  By  act  of  March  11, 
1901,  the  legislature  amended  section  47  df  the  act  of  Feb- 
ruary 10,  1899,  entitled,  "An  act  to  provide  for  the  organizar 
tion,  government  and  powers  of  cities  and  villages,"  and  as 
amended  the  section  reads  as  follows:  "Such  board  of  trus- 
tees shall  appoint  a  clerk,  treasurer  and  attorney,  and  they 
may  also  appoint  such  night  watch  and  police  as  may  be  nec- 
essary, who  shall  have  power  to. arrest  all  offenders  against 
the  law  of  the  state,  or  of  the  village,  by  day  or  by  night,  in 
the  same  manner  as  the  sheriff  or  constable,  and  keep  them  in 
the  village  prison  or  other  place,  to  prevent  their  escape,  until 
trial  can  be  had  before  the  proper  officer."  It  will  be  ob- 
served from  the  foregoing  section  that  the  board  of  tnistees 
had  the  authority  to  appoint  "such  night  watch  and  police'^ 
as  they  might  deem  necessary.  No  fixed  period  of  service  is 
established  by  the  legislature ;  neither  has  our  attention  been 
called  to  any  provision  of  the  statute  in  which  mention  ja 
made  of  grounds  on  which  such  officer  may  be  removed,  nor 
of  the  power  or  authority  to  remove  such  officer.  In  the  ab- 
sence of  any  legislation  on  the  subject,  the  general  and 
-usually  accepted  principles  of  law  and  construction  must  p»- 
yail.    It  is  generally  held  by  the  authorities  and  text-writers. 


Digitized  by  LjOOQIC 


Nov.  1907.]        CONWBLL  V.  ViLLAQB  OF  CULDBSAO.  579 

Opinion  of  the  Court — ^Ailshiey  C.  J. 

that  in  the  absence  of  legislation  on  the  subject  of  removal  and 
grounds  therefor,  the  power  to  remove  is  incident  to  the  power 
to  appoint,  and  that  the  authority  to  appoint  an  officer  carries 
with  it  the  resultant  power  and  authority  to  remove  him. 
(23  Am.  &  Eng.  Ency  of  Law,  2d  ed.,  435;  Coffee  v.  Superior 
Court  of  Sacramento  County,  147  Cal.  525,  82  Pac.  75 ;  Parish 
V.  City  of  St.  Paul,  84  Minn.  426,  87  Am.  St.  Rep.  374,  87  N. 
•  W.  1124.)     The  village  is  vested  with  power  to  exercise  police 
authority  within  its  corporate  limits  and  it  is  also  vested  with 
power  to  supervise  and  keep  in  repair  its  streets  and  alleys ; 
for  the  exercise  of  these  powers  it  must  necessarily  have  police- 
men, or  a  city  marshal,  as  petitioner  has  been  designated  in 
this  instance,  and  also  some  person  to  inspect  and  keep  watch 
of  the  public  thoroughfares  and  keep  them  in  repair.    These 
various  duties  may  well  be  performed  by  one  and  the  same 
person,  as  the  village  has  attempted  to  have  done  in  this  case. 
Since  the  statute  has  not  fixed  the  term  of  his  employment, 
the  board  may  employ  him  for  a  day,  week,  month,  or  for  a 
year,  as  it  has  done  in  the  petitioner's  case,  but  the  fact  of 
such  employment  does  not  elevate  the  employee  above  the 
power,  authority  and  superintending  control  of  the  board  that 
appointed  him.    They  might  cease  to  need  his  services,  or  he 
might  so  conduct  himself  in.  the  discharge  of  his  duties  as  to 
be  a  menace  to  th»  peace  and  good  order  of  the  community. 
The  statute  being  entirely  silent  on  the  question,  it  is  fair 
to  look  to  the  results  that  would  follow  if  petitioner's  con- 
tention  was  to  be  upheld  in  determining  the  probable  legis- 
lative intent  in  enacting  this  section  of  the  statute.    The  pur- 
pose for  which  they  authorized  the  appointment  of  a  night 
watch  and  policeman  was  to  maintain  peace,  quiet  and  good 
order  within  the  corporate  limits  of  the  village  and  afford 
protection  to  life  and  property.     To  authorize  the  board  to 
appoint  such  officers  or  employees,  and  on  the  contrary  give 
them  no  power  or  authority  whatever  to  remove  them,  might 
result  in  many  instances. in  accomplishing  the  very  reverse 
of  the  evident  legislative  intention  authorizing  the  appoint- 
ment of  such  officers.    If  a  police  officer  could  discharge  his 
duties  to  his  own  liking  and  in  disr^ard  of  law  and  the 
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orders  and  directions  of  the  board  of  trustees,  he  might  be- 
come insolent,  insulting  and  menacing  to  the  citizens,  and 
jet  hold  his  office  independent  of  the  board  of  trustees  and 
against  their  will.  This  case  differs  from  that  class  of  cases 
where  the  statute  or  charter  specifies  a  particular  office,  and 
provides  for  the  election,  appointment  or  employment  of 
an  incumbent  for  a  fixed  period  of  time.  It  also  differs  from 
those  cases  where  the  statute  enumerates  the  causes  for  which 
a  removal  may  be  made.  Here  it  was  evidaitly  the  intuition 
of  the  legislature  to  leave  the  municipality  free  and  un- 
hampered in  the  matter  of  exercising  its  police  control  and 
authority  within  its  corporate  limits,  and  to  authorize  the 
board  of  trustSBes  to  employ  and  remove  police  officers  at 
such  times  and  in  such  manner  as  they  might  deem  in  the 
interest  of  the  public  service.  This  case  is  not  in  line  with 
the  ease  of  VMage  of  Kendrick  v.  Nelson,  13  Idaho,  244,  89 
Pac.  755,  for  the  reason  that  the  grounds  of  removal  were 
there  prescribed  by  the  legislature. 

It  is  contended,  however,  by  the  petitioner  that  section* 
7445  to  7459,  Bevised  Statutes,  which  prescribe  the  causes 
and  procedure  for  the  removal  of  civil  officers,  apply  t 
his  case  and  are  exclusive,  and  that  those  provisions  of  the 
statute  furnish  the  only  remedy- the  village  has  for  causing 
his  removal.  We  cannot  agree  with  this  contention.  The 
remedy  there  prescribed  is  at  best  nothing  more  than  a  con- 
current and  cumulative  remedy  with  that  being  pursued 
by  the  board  of  trustees.  In  other  words,  they  may  exercise 
incidentally  the  power  of  removal  which  accompanies  the 
power  of  appointment,  or  they  might  pursue  the  remedy 
pointed  out  by  statute.  The  contention  that  the  statutory 
remedy  is  exclusive  is  out  of  harmony  with  both  the  spirit 
and  purpose  of  the  statute  authorizing  the  incorporation  of 
cities,  towns  and  villages.  We  do  not  think  it  was  ever  in- 
tended by  the  legislature  that  municipal  authorities  should 
go  into  a  district  court  every  time  they  want  to  discharge 
an  appointive  officer  or  employee.  In  fact,  at  the  time  see- 
tions  7445  to  7459  were  enacted,  the  territory  had  no  general 
incorporation  law  for  cities,  towns  and  villages,  but,  on  tlM 
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eontrary,  our  cities  and  towns  were  incorporated  by  special 
charter,  and  special  powers  were  granted  the  municipal 
authorities  with  reference  to  the  employment,  removal  and 
discharge  of  local  officers.  We  doubt^  however,  if  it  was 
ever  within  the  contemplation  of  the  lawmakers  that  these 
sections  of  the  statute  should  have  any  application  to  ap- 
pointive officers  within  municipalities. 

We  think  the  board  of  trustees  have  an  undoubted  right 
to  proceed  with  the  investigation  as  to  the  conduct  of  the 
petitioner,  and  if  they  deem  it  proper  and  necessary  for 
the  good  of  the  village  they  represent  to  discharge  the 
petitioner,  they  may  do  so.  It  is  not  the  usurpation  of  a 
judicial  power  of  the  state  in  violation  of  section  2,  article 
5  of  the  constitution.  It  is  only  the  exercise  of  an  admin- 
istrative and  governmental  function  belonging  to  the  munic- 
ipal corporation.  The  petition  in  this  case  fails  to  state  a 
cause  of  action  which  would  entitle  the  plaintiff  to  the  writ 
prayed  for.  The  demurrer  is  sustained.  The  petition  is  dis- 
missed and  writ  denied.  Costs  awarded  in  favor  of  the  de- 
fendant. 

Sullivan  and  Stewart,  JJ.,  concur. 


(Noyember  12,  1907.) 

OLE  p.  EKLUND,  Respondent,  v.  B.  R.  LEWIS  LUMBER 
CO.  et  al.,  Appellants. 

[92  Pae.  532.] 

PLXADmOfl — AMIKDmNT^TBBSPABS — ^DeTAUI/T. 

1.  Where  plaintiff  eommences  hie  action  and  alleges  faets  wbieb 
constitute  a  common-law  action  in  trespasff~for  cutting  and  removing 
timber  from  the  lands  of  the  plaintiff  and  removing  soil  from  his 
premises,  and  after  answer  files  an  amended  complaint  alleging  sub- 
stantiallj  the  same  cause  of  action  and  claiming  treble  damages 
under  the  provisions  of  section  4531,  Bevised  Statutes,  the  amend- 
ment ia  proper  and  does  not  so  change  the  original  cause  of  action 
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I 
M  to  authorize  the  Btriking  of  the  amended  eomplaint  from  the 
files  on  the  ground  that  it  eonatitates  a  new  cause  of  aetion.  The 
eause  of  aetion  is  the  same  in  both  cases;  the  facts  pleaded  and 
the  grounds  upon  which  recovery  must  be  had  are  the  same  in  both 
cases,  and  the  statute  authorizing  treble  damages  in  no  waj  affects 
the  cause  of  action,  but  merely  goes  to  the  relief  to  be  granted 
in  case  the  plaintiff  establishes  his  case. 

2.  In  an  action  under  the  provisions  of  section  4531,  Bevised 
Statutes,  for  trespass,  a  defendant  hj  his  default  admits  the  truth 
of  an  allegation  in  the  complaint  that  the  trespass  was  "wrongful, 
unlawful,  willful  and  malicious. ' ' 

(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  Kootenai  county.    Hon.  W.  W.  Woods,  Judge. 

Action  for  damages  on  account  of  trespass  and  the  cut- 
ting and  removing  of  timber  from  plaintiff 's  land  and  ex- 
cayating  and  removing  the  soil  therefrom.  Judgment  for 
plaintiff  and  defendants  appealed.    Affirmed. 

Robert  H.  Elder  and  Chas.  L.  Heitman,  for  Respondent 

The  action  set  up  in  the  amended  complaint  is  not  a  stat- 
utory aetion,  although  the  prayer  of  the  complaint  asks  that 
the  damages  for  the  cutting  and  removing  of  the  timber  be 
trebled.  It  is  a  common-law  action.  Where  the  damages 
are  asked  to  be  trebled,  it  is  a  common-law  action  with  a 
cumulative  statutory  remedy  which  a  party  can  claim  or 
waive  with  or  without  amendment.  {Oumaer  v.  White  Pine 
Lumber  Co.,  11  Idaho,  591,  83  Pac.  771.) 

The  gravamen  of  the  action  is  trespass,  and  it  is  not 
sought  to  change  it  to  anything  else  by  the  amendment 
(Rhemke  v.  Clinton,  2  Utah,  234.) 

The  record  does  not  show  that  any  objection  or  exception 
was  taken  to  the  charge  to  the  jury,  or  any  x>ortion  thereof, 
and  the  objection  cannot  be  made  thereto  for  the  first  time 
in  the  appellate  court.  {Letter  v.  Putney,  7  Cal.  423;  WSr 
kinson  v.  Parrott,  32  Cal.  102;  Williams  v.^  Southern  Pac, 
Ry.,  110  Cal.  462,  42  Pac.  974;  Pielke  v.  Railroad  Co.,  6  Dak. 
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448,  43  N.  W.  813;  Black  v.  City  of  Lewistan,  2  Idaho,  279, 
13  Pac.  80.) 

The  amended  complaint  charges  that  the  cutting,  removal 
and  appropriation  of  said  timber  was  done  wrongfully,  un- 
lawfully, willfully  and  maliciously,  and  without  the  knowl- 
edge or  consent  of  the  respondent,  and  without  any  right 
or  title  in  appellants  so  to  do,  all  of  which  wsa  admitted  by 
the  default.  (Martin  v.  New  York  etc.  B.  B.,  62  Conn.  331, 
25  Atl.  239;  Cook  v.  Skelton,  20  111.  107,  71  Am.  Dec.  250; 
Lanneau  v.  Ervin,  12  Rich.  (S.  C.)  31;  Warren  v.  Kennedy, 
48  Tenn.  437;  Lowe  v.  Turner,  1  Idaho,  112;  Ency.  of  PI.  & 
Pr.,  pp.  1153-1158.) 

AILSHIE,  C.  J. — ^In  this  case  there  is  a  brief  on  file  in 
behalf  of  the  appellant  signed  by  C.  H.  Potts  and  Skuse  & 
Morrill,  as  attorneys,  btM;  it  appears  that  no  one  of  these 
persons  is  an  attorney  of  this  court.  An  oral  argument  was 
also  made  by  one  of  them,  and  we  naturally  assumed  that  one 
filing  a  brief  and  appearing  in  a  case  is  an  attorney  of  this 
court.  Under  these  circumstances,  the  proper  practice  would 
be  to  strike  the  brief  from  the  files  and  affirm  the  judgment. 
We  have,  however,  examined  the  case  and  will  briefly  pass 
upon  the  points  raised. 

The  plaintiff  filled  his  original  complaint  charging  the  de- 
fendants with  trespass  upon  his  lands  and  cutting  and  re- 
moving timber  therefrom,  and  also  excavating  in  places  and 
making  fills  in  other  places,  and  placing  a  line  of  railroad 
across  his  premises  and  claiming  damages  therefor.  The  de- 
fendants answered  this  complaint  and  also  filed  a  cross- 
complaint.  The  plaintiff  thereafter  filed  an  amended  com- 
plaint charging  substantially  the  same  cause  of  action  as 
was  set  out  in  the  original  complaint,  but  claiming  treble 
damages  under  the  provisions  of  section  4531  of  the  Re- 
vised Statutes.  Defendants  moved  to  strike  this  amended 
complaint  from  the  files  on  the  ground  that  it  was  'a  new 
and  separate  cause  of  action  rather  than  an  amendment  of 
the  original  cause  of  action.  This  motion  was  denied  and 
the  defendants  thereupon  were  granted  twenty  days  in  which 


Digitized  by  LjOOQIC 


584  Eklumd  i^.  B.  B.  Lewis  Lukbxb  Co.     [13  Idaho, 

Opinion  of  the  Conrt — ^Ailshie,  G.  J. 

to  answer.  Their  answer  was  due  on  December  20,  1906. 
They  failed  to  answer  and  on  the  eleventh  day  of  Mareb, 
1907,  the  eourt  entered  their  default  On  the  following:  day 
the  defendants  made  a  motion  to  set  aside  the  default  ac- 
companied with  the  affidavit  of  Fred  L.  Bur^an  and  B.  B. 
Lewis.  The  court  denied  the  motion  and  thereaft^  heard 
proofs  as  to  the  amount  of  damages,  and  a  verdict  was  ren- 
dered for  the  sum  of  $1,336.05,  and  judgment  was  thereupon 
entered  for  treble  the  amount  of  the  verdict  This  appeal 
is  from  the  judgment. 

The  api>ellant  contends  in  the  first  place  that  the  original 
action  was  a  common-law  action  for  trespass,  and  that  by 
the  amendment  the  action  was  converted  into  a  statutoiy 
action  for  trespass  in  cutting  and  removing  timber  and  for 
treble  damages  on  account  thereof.  There  is  no  merit  in 
this  contention.  The  trespass  was 'the  same  whether  it  was 
alleged. as  a  common-law  action  or  under  the  statutory  pro- 
vision. The  only  change  made  by  the  statute  is  that  it 
authorizes  in  certain  cases  of  trespass  the  assessing  of  treble 
damages,  and  that  is  all  that  is  sought  in  this  case.  The 
facts  of  the  trespass  are  the  same  in  either  case,  and  the 
defendants  were  neither  misled  nor  prejudiced  by  the  change. 
Their  defense  would  necessarily  be  the  same  in  either  event 
{Bhemke  v.  Jeter  Clinton  ei  dl.,  2  Utah,  232;  Oumaer  v. 
White  Pine  etc.  Co.,  11  Idaho,  599,  83  Pac.  771.)  It  is 
further  alleged  that  the  court  erred  in  refusing  to  set  aside 
the  default  in  this  case.  The  defendants  failed  to  make  any 
sufficient  showing  to  authorize  or  justify  the  court  in  setting 
aside  their  default.  In  the  first  place,  they  had  from  the 
thirtieth  day  of  November  until  the  eleventh  day  of  the  fol- 
lowing March  in  which  to  answer.  While  the  court  granted 
them  until  the  20th  of  December,  no  default  was  ever 
entered  until  the  eleventh  day  of  March  following,  and  we 
apprehend  that  if  they  had  answered  at  any  time  prior  to 
the  entry  of  the  default  that  they  would  have  had  no  diffi- 
culty with  the  court  over  the  matter  of  a  default.  When 
they  did  make  application  to  have  the  default  set  aside,  they 
failed  to  make  any  sufficient  showing  as  to  diligence  or  of 
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surprise  or  excusable  neglect.  The  court  properly  denied  the 
motion.  (Holzeman  v.  Henneberry,  11  Idaho,  428,  83  Pae. 
497;  Holland  Bank  v.  Lieuallen,  6  Idaho,  127,  53  Pac.  398; 
BaUey  v.  Taffe,  29  CaL  422.) 

The  contention  of  the  appellant  that  the  court  waa  not 
justified  in  entering  treble  damages  on  the  grounds  that  the 
plaintiff  failed  to  offer  any  proofs  tending  to  establish  that 
the  trespass  was  "without  lawful  authority,"  is  not  weU 
taken.  It  is  true  the  statute,  section  4531,  requires  that  the 
trespass  be  "without  lawful  authority"  in  order  to  justify 
trebling  of  the  damages;  still,  it  was  so  alleged  in  the  com- 
plaint, and  the  default  of  the  defendants  admitted  those 
facts  and  it  was  unnecessary  to  prove  them.  {Hollisier  v. 
State,  9  Idaho,  651,  77  Pac.  339.) 

Further  error  is  assigned  upon  the  action  of  the  court  in 
giving  certain  instructions  to  the  jury.  No  exception  ap- 
pears to  have  been  taken  to  the  instructions  at  the  time 
they  were  given  or  in  the  lower  court.  It  is,  therefore,  too 
late  to  urge  the  exception  as  error  in  this  court.  We  find 
no  error  in  the  record  requiring  a  reversal  of  the  judgment. 
The  judgment  is  therefore  affirmed,  with  costs  in  favor  of 
the  respondents. 

Sullivan,  J.,  concurs. 


(November  15,  1907.) 

JOHN  MADAB,  Appellant,  v.  SAMUEL  NORMAN  and  0. 
E.  ANDERSON,  Respondents, 

[92  Pac.  672.] 

MiNmo  PAETNKRsmp— Whbn  MnnNO  Paetnership  Exists. 

1.  In  order  to  constitute  a  mining  partnership  nnder  the  proTi- 
sions  of  sections  3300  to  3309,  indnsive,  of  tlie  Bevised  Statutes,  it 
is  essential  that  the  co-owners  aetuaUy  engage  in  working  the  mine 
or  in  the  business  of  operating  the  mine.  The  cotenancy  of  two 
or  more  persons  in  a  mining  claim  is  not  of  itself  sufficient  to  con- 
stitute such  tenants  mining  partners. 


Digitized  by  LjOOQIC 


686  Madab  t;.  Norman,  [13  Idaho, 

Argument  for  Appellant. 

2.  It  i«  not  essential  that  all  the  tenants  join  in  the  working  or 
business  of  mining  in  order  to  establish  such  partnership,  bnt  that 
relation  may  be  established  among  such  co-owners  as  have  actuallj 
engaged  in  the  working  or  mining  opeiation.  Those  not  so  engag- 
ing will  be  left  to  their  right  and  be  chargeable  bj  their  duties  aa 
cotenants  onlj. 

(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict  for  Shoshone  County.    Hon.  Balph  T.  Morgan,  Judge. 

Action  by  a  co-owner  in  a  mining  claim  against  other  co- 
owners  to  collect  a  share  of  the  expenses  incurred  in  working 
the  mine  proportionate  to  the  interest  owned  by  each,  and 
to  have  the  same  declared  a  lien  upon  the  mine.  Demurrer 
to  the  complaint  was  sustained,  and  on  refusal  to  amend, 
judgment  of  dismissal  was  thereupon  entered.  Plaintiff  ap- 
pealed.   Affirmed. 

Henry  P.  Knight,  for  Appellant. 

It  is  indispensable  to  the  conducting  of  the  business  of 
mining  that  those  owning  a  major  portion  of  the  property 
should  have  control  in  case  all  cannot  agree.  {Hawkins  v. 
Spokane  Hydraulic  Min.  Co.,  3  Idaho,  656,  33  Pac.  40; 
Daugherty  v.  Creary,  30  Cal.  300,  89  Am.  Dec.  116.) 

In  order  for  a  cotenant  or  his  successors  in  interest  to  be- 
come a  mining  partner,  it  is  not  necessary  that  he  shall  assist 
in  working  the  mine  or  in  the  management  of  its  affairs,  or 
that  he  should  in  any  way  hold  himself  out  as  a  partner,  or 
consent  to  the  operations  being  carried  on  at  the  mine. 
(Taylor  v.  Castle,  42  Cal.  367;  Hawkins  v.  Spokane  Hy- 
draulic Min.  Co,,  supra.) 

In  the  case  last  above  cited,  this  court  pursued  still  further 
the  analogy  between  a  mining  partnership  and  a  private 
corporation. 

By  purchasing  an  interest,  the  respondent,  Norman,  be- 
came a  mining  partner.  (Kahn  v.  Central  Smelting  Co.,  102 
U.  S.  641,  26  L.  ed.  266;  Kimberly  v.  Arms,  129  U.  S.  512, 
32  L.  ed.  764,  9  Sup.  Ct.  Rep.  355;  Bissell  v.  Foss,  114  U.  S. 
252,  29  L.  ed,  126,  5  Sup.  Ct.  Rep.  851.) 
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^.  G.  Kerns,  for  Respondents. 

There  is  no  allegation  in  the  complaint  that  these  parties 
or  their  predecessors  in  interest  ever  actually  engaged  in 
working  this  mining  claim.  (Rev.  Stats.,  sec.  3300.)  ''Evi- 
dence of  the  existence  of  the  mining  partnership  must  be 
clear  and  certain."  {Mayhew  v,  Burke,  2  Idaho,  1056,  29 
Pac.  106.) 

One  owner  in  a  mining  claim  has  no  lawful  authority  to 
sue  his  co-owner  for  a  specific  sum  or  share  of  any  work  or 
labor  performed  on  the  mining  claim,  unless  the  co-owner 
actually  joined  or  engaged  in  working  the  same,  or  expressly 
or  impliedly  promised  to  pay.  If  this  is  not  the  law,  any 
owner  in  a  mining  claim  can  take  or  destroy  the  interests 
of  his  co-owner  in  the  property  without  the  consent  of  such 
co-owner. 

Parties  may  be  tenants  in  common  of  a  mining  property 
without  constituting  a  mining  partnership.  The  partnership 
is  constituted  when,  as  such  tenants  in  common  or  co-owners, 
they  unite  and  co-operate  in  operating  or  working  the  mine. 
{Nolan  V.  Lovelock,  1  Mont.  224;  Congdon  v.  Olds,  18  Mont. 
487,  46  Pac.  261;  SkiUman  v.  Lachman,  23  Cal.  199,  83  Am. 
Dec.  96 ;  Charles  v.  Eshleman,  5  Colo.  107 ;  Prince  v.  Lamb, 
128  Cal.  120,  60  Pac.  689 ;  Lyman  v.  Schwartz,  13  Colo.  App. 
318,  57  Pac.  735;  Manville  v.  Parks,  7  Colo.  128,  2  Pac.  212; 
Hartney  v.  Ooshing,  10  Wyo.  346,  98  Am.  St.  Rep.  1005,  68 
Pac.  1118.) 

"A  joint  owner  who  works  a  mine  cannot  maintain  an 
action  against  his  co-owners  for  their  share  of  the  expense 
of  so  doing  in  the  absence  of  an  express  or  implied  contract 
on  their  part  to  pay."  (Barringer  &  Adams  on  Mines  and 
Mining,  p.  744.) 

AILSHIE,  C.  J. — ^In  this  case  the  trial  court  sustained  a 
demurrer  to  the  complaint,  and  on  plaintiff's  refusal  to 
amend  entered  judgment  of  dismissal  against  him.  This 
appeal  is  from  the  judgment.  The  only  question  to  be  de- 
termined on  this  appeal  is  whether  or  not  under  the  pro- 
Tisions  of  sections  3300  to  3309,  Revised  Statutes^  all  the  co- 


Digitized  by  LjOOQIC 


588  Madab  i^.  NoBMAN.  [13  Idaho, 

Opinion  of  the  Court — ^Ailthie,  G«.J. 

owners  in  a  mine  are  mining  partners  by  virtue  and  reason 
of  their  ownership,  or  whether  it  is  necessary  for  them  to 
unite  in  actually  working  the  mine  in  order  to  become  such 
partners.    If  the  ownership  alone  is  aU  that  in  essential  to 
the  creation  of  a  mining  partnership,  the  complaint  in  this 
case  is  sufficient;  if  not,  the  demurrer  was  properly  sustained. 
Section  3300  provides  that  ''A  mining  partnership  exists 
when  two  or  more  persons  who  own  or  acquire  a  mining  claim 
Cor  the  purpose  of  working  it  and  extracting  the  mineral 
therefrom   actually  engage  in  working  the  same."    In  Haw- 
kins V,  Spokane  Hydraulic  Min,  Co.,  3  Idaho,  241,  28  Pac 
433,  some  things  were  said  by  the  court  that  indicate  the 
view  '*that  the  co-owners  in  a  mining  claim  are  partners" 
by  reason  of  their  ownership,  irrespective  of  the  fact  of 
their  working  the  mine.    This  expression,  however,  must  be 
read  and  viewed  in  the  light  of  the  facts  of  that  case  and 
the  conditions  under  which  it  was  presented.    The  case  was 
tried  by  both  plaintiff  and  defendant  on  the  theory  that  a 
mining  partnership  existed  between  them,  and  they  differed 
as  to  the  legal  results  that  flow  from  that  relation.     The 
defendant's  contention  was  that  the  plaintiff  should  share 
with  it  a  large  sum  of  expenses  that  had  been  incurred  in 
the   operation.     The  condition  of  the  case  is  more   fully 
illustrated  by  the  opinion  {Hawkins  v.  Spokane  Hydraulic 
Min.  Co,,  3  Idaho,  650,  33  Pac.  40)  on  the  appeal  from  the 
final  judgment.    The  confusion  has  evidently  arisen  in  some 
of  the  cases  under  a  statute  like  ours  in  the  indiscriminate 
use  of  the  words  "owners"  and  "partners."    Section  3300, 
supra,  seems  to  require  that  in  order  to  form  a  mining  part- 
nership, two  or  more  persons  must  first  "acquire  a  min- 
ing claim,"  and  that  this  acquisition  must  be  followed  I^ 
actually  engaging  in  working  the  mine.    If  A,  B,  C,  and 
D   own  each  a  one-fourth  interest  in  a  mining  claim.  A,  B, 
and  0    may  unite  in  working  the  properly  and  would  un- 
doubtedly thereby  become  mining  partners  under  the  pro- 
visions of  this  statute,  but  their  doing  so  would  not  make 
D  a  partner,  if  he  should  decline  to  join  them,  and  refused  to 
participate  in  the  working.    If,  after  the  formation  of  such  a 
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partnership  any  disagreement  diould  arise  among  the  part- 
ners as  to  the  method  of  operating  and  conducting  the  work, 
thereupon  the  provisions  of  section  3309  might  be  invoked, 
and  those  owning  '*a  majority  of  the  shares  or  interest  in  the 
partnership''  would  be  entitled  to  dictate  as  to  the  manner 
in  which  the  business  should  be  conducted.  That  section 
reads  as  follows:  '^The  decision  of  the  members  owning  a 
majority  of  the  shares  or  interests  in  a  mining  partnership, 
binds  it  in  the  conduct  of  its  business.'' 

This  view  seems  to  have  been  at  least  indicated  by  the 
eoorts  in  several  cases.  Perhaps  the  most  pronounced  ex- 
pression from  any  court  on  this  identical  subject  is  that  to  be 
found  in  First  NiU.  Bank  of  HaUey  v.  G.  V.  B.  Min.  Co.,  89 
Fed.  449,  wherein  Federal  Judge  Beatty  of  the  district  of 
Idaho,  in  considering  these  statutory  provisions,  said:  *^This 
statute  determines  that  such  partnership  exists  when  the 
owners  of  a  mining  property  'actually  engage  in  working  the 
same,'  and  that  no  'express  agreement'  is  necessary,  but  that 
the  relation  exists  when  the  'ownership'  and  'working'  of  the 
mine  hy  the  x>arties  exist.  This  language  seems  to  indicate 
that  a  mining  partnership  exists  only  between  those  owners 
who  actually  engage  in  the  working,  or  by  some  consent  or 
understanding  ¥rith  each  other,  agree  to  it.  It  seems  clear 
from  the  statute  that,  if  two  or  three  joint  owners  work  with- 
out the  consent  of  the  third,  they  cannot  thereby  make  him, 
or  his  interest  in  the  mine,  liable  for  the  debts  they  incur,  nor 
do  they  deprive  him  of  his  share  of  any  resulting  promts." 

In  Anaconda  Copper  Min.  Co.  v.  Butte  dt  B.  Min.  Co.,  17 
Mont.  519,  48  Pac.  924,  the  supreme  court  of  Montana  was 
eonsidering  the  provisions  of  the  Montana  code,  which  are 
identical  with  our  sections  3300  to  3309,  inclusive,  and  said : 
**A  mining  partnership  is  formed  by  reason  of  the  existence 
ef  oertain  facts  described  in  the  statute.  Those  facts  are: 
(1)  That  two  or  more  persons  shall  own  or  acquire  a  mining 
«iaim  for  the  purpose  of  working  it,  and  extracting  the  min- 
erals therefrom  (Civ.  Code,  sec.  9860) ;  that  is  to  say,  the  re- 
lation arises  from  the  ownership  of  the  shares  or  interests  in 
the  mine.    This  is  the  first  fact  as  a  foundation  for  a  mining 
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partnership.  (2)  The  second  fact  required  to  exist  is  that 
such  owners  actually  engage  in  working  the  mine.  Do  these 
two  conditions  exist  in  the  case  at  bar!  The  first  condition  is  ^ 
a  fact.  Plaintiff  and  defendant  own,  and  have  acquired  for 
mining  purposes,  the  ground  in  controversy.  The  second  fact 
does  not  exist.  The  plaintiff  and  defendant  were  not  actually 
engaged  in  working  the  mine.  This  is  clear  from  the  plead- 
ings and  the  testimony.  The  defendant  was  working  the  dis- 
puted portion  alone,  and  excluding  the  plaintiff  therefrom. 
Therefore  the  partnership  did  not  exist." 

Lindley  on  Mines,  volume  2,  section  803,  suggests  a  similar 
view,  and  Snyder  on  Mines,  volume  2,  at  section  1517,  says: 
**So  it  would  seem  that  mere  joint  ownership  of  mining  claims 
does  not  constitute  a  mining  partnership;  nor  will  the  per- 
formance of  mere  annual  labor,  made  necessary  by  law,  create 
the  relationship;  they  must  actually  engage  in  the  develop- 
ment and  operation  of  the  mine  in  the  ordinary  course  of 
mining." 

The  mere  assertion,  however,  of  this  tui^d  and  splenetic 
author  would  not  be  very  convincing  or  persuasive  with  us, 
in  view  of  the  closing  sentence  of  his  section  1433,  and  not- 
ing his  apparent  inability  to  grasp  the  point  at  issue  in  Haw- 
kins V,  Spokane  Hydraulic  Min,  Co,,  supra,  and  the  admitted 
facts  as  to  the  partnership  on  which  the  case  rested,  but  in 
section  1517  he  seems  to  have  arrived  at  a  correct  conclusion. 
(See,  also.  Prince  v.  Lamb,  128  CaL  120,  60  Pac.  689;  Nolan 
V.  Lovelmck,  1  Mont.  224 ;  Charles  v.  Eshleman,  5  Colo.  107.) 

We  conclude  that  under  the  statutes  of  this  state  defining  a 
mining  partnership  and  prescribing  its  powers  and  duties, 
such  a  partnership  can  only  exist  among  those  co-owners  who 
** actually  engage  in  working  the  mine,"  and  that  such  co- 
owners  as  do  not  so  engage  in  the  business  are  not  amenable 
to  the  law  of  mining  partnership,  but  must  be  dealt  with  ac- 
cording to  the  principles  of  law  governing  them  as  co-tenants. 
The  demurrer  to  the  complaint  was  properly  sustained,  and 
the  judgment  must  therefore  be  affirmed. 

Judgment  affirmed  and  costs  awarded  to  respondents. 

Sullivan  and  Stewart,  JJ.,  concur. 
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(November  15,  1907.) 

JOHN  J.  CONNOLLY  et  al.,  Plaintiffs,  v.  W.  W.  WOODS, 

Judge,  et  al.,  Defendants. 

[92  Pac.  573.] 

WjtiT  OF  Mandate — ^Motion  to  Quash — AnroAViT  for  Writ— Defects 
IN — ^Real  Party  in  Interest — Service  of  Copy  of  Writ  and 
Affidavit  on — ^Proof  of  Service — Judicial  Act — ^Legal  Discre- 
tion— Defense — Fraudulent  Corporation — Eminent  Domain — 
Private  Use  and  Benefit — Public  Use — ^Judicial  Question — 
Pleadings — Motion  to  Strike— Jurisdiction — ^Function  of  Man- 
damus— ^Writ  When  Issued. 

1.  Under  the  provisions  of  paragraph  5  of  rule  28  of  the  roles 
of  this  court,  when  an  application  for  any  of  the  writs  named  in 
said  rule  is  made  where  a  court,  judge  or  other  officer  or  any  board 
or  tribunal  is  named  in  the  affidavit  as  defendant,  such  affidavit 
must  disclose  the  name  or  names  of  the  real  party  or  parties  in 
interest,  or  whose  interest  would  be  directly  affected  by  the  pro- 
eeeding,  and  in  such  cases  the  applicant  must  cause  to  be  served 
upon  such  party  or  parties  in  interest  a  certified  copy  of  the  affidavit 
and  writ,  the  same  as  upon  the  defendant  named  in  the  affidavit, 
and  must  produce  and  file  in  the  office  of  the  clerk  of  this  court  the 
same  evidence  of  service  thereof. 

2.  The  party  prosecuting  a  special  proceeding  must  be  designated 
as  the  plaintiff  and  the  adverse  party  the  defendant.  (Bev.  Stats., 
sec.  4955.) 

3.fUnder  the  provisions  of  section  5,  article  11  of  the  constitu- 
tion of  this  state,  all  railroads  are  declared  to  be  public  highways 
and  common  carriers,  subject  to  legislative  control,  and  under  its 
provisions  it  matters  not  what  the  intention  of  the  incorporators 
of  a  railroad  is  or  may  be  as  to  whether  it  is  a  common  carrier 
or  not,  it  is  made  a  common  carrier  by  said  provisions,  and  in  case 
it  refuses  to  perform  any  of  the  duties  that  it  owes  to  the  public, 
it  may  be  compelled  to  do  so.  \ 

4.  Where  a  railroad  corporation  organized  under  the  laws  of  this 
state  commences  proceedings  to  condemn  land  for  its  right  of  way, 
the  averments  in  the  answer  to  the  effect  that  such  corporation  is  not 
a  public  service  corporation  and  has  been  organized  fraudulently 
and  does  not  intend  to  serve  the  public  is  no  defense  to  such 
proceedings. 

6.  Under  the  provisions  of  sections  4977  and  4978  of  the  Be- 
vised  Statutes,  mandamus  cannot  be  used  to  correct  any  order  of  a 
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eourt  in  passing  upon  a  motion  to  strike  out  portions  of  a  pleading 
if  the  eourt  is  acting  within  its  jurisdietion  to  pass  upon  ioeh 
motion. 

«.  The  general  rule  is  that  it  is  not  the  function  of  mandawit 
to  reverse  orders  of  inferior  eourts  or  tribuials  aetiag  wUhln  thsir 
jurisdiction. 

7.  In  case  a  court  refuses  to  act  in  matters  over  which  he  hsa 
jurisdiction,  he  may  be  eompeUed  to  do  so. 

8.  The  case  of  Hill  v.  Morgan,  Judge,  9  Idaho,  718,  76  Fa«.  823, 
cited  and  distinguished. 

9.  Under  the  provisions  of  our  constitution  the  authoritj  to  eier- 
else  the  right  of  eminent  domain  has  been  extended  b^ond  that 
right  in  many  of  the  states. 

10.  Under  'the  provisions  of  our  constitution  and  the  law,  the 
railroad  company  referred  to  in  this  opinion  is  a  common  carrier 
or  a  public  service  corporation,  and  cannot  legally  use  its  line  of 
railroad  for  the  private  use  and  benefit  of  anyone,  and  if  it  refoses 
to  perform  its  duties  as  a  public  service  corporation,  it  may  be  com- 
pelled to  do  so. 

11.  Held,  that  the  action  of  the  court  in  striking  certain  para- 
graphs of  the  answer  was  a  judicial  act  within  its  sound  legal  dis- 
cretion and  cannot  be  reviewed  by  writ  of  mandate. 

(Syllabus  by  the  court) 

ORIGINAL  proceeding  in  Una  court  for  writ  of  mandate 
to  compel  the  court  of  the  first  judicial  district  for  the  county 
of  Kootenai  to  hear  certain  defenses  presented  by  the  de- 
fendants in  the  original  action.  Altematire  writ  issued,  and 
on  return  day  answer  and  motion  to  quash  filed  by  the  de* 
fendants.    Motion  to  quash  sustained. 

The  persons  who  appeared  on  behalf  of  the  defendants  are 
not  attorneys  authorized  to  practice  in  this  court,  and  would 
not  have  been  permitted  to  present  the  case  in  this  court,  but 
for  the  presumption  that  some  one  of  them  was  an  attorney 
of  this  court  (See  Eklund  v.  Lewis  Lumber  Co.,  ante,  p. 
581,  92  Pac.  532.) 

C.  L.  Heitman,  and  C.  W.  Beale,  for  Plaintiffii. 

If  these  defendants  are  precluded  from  putting  in  their 
defense  against  the  unlawful  attempt  on  the  part  of  this  rail- 
road company  to  take  their  property,  then  the  courts  of  jos- 
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tice  of  the  Btate  of  Idaho  are  not  open  to  every  person  ther^ 
in,  and  no  remedy  is  afforded  to  the  injury  of  such  person, 
his  property,  or  his  character.  (Const.,  art.  1,  sec.  18.)  This 
court,  in  the  ease  of  Day  v.  Day,  12  Idaho,  556,  86  Pac.  531, 
held  said  section  18  to  be  self -operating. 

A  defendant  in  a  condemnation  suit  may  always  raise  the 
question  of  whether  the  purpose  for  which  the  property  is 
ever  may  be  the  reason  why  the  purpose  is  not  public  may  be 
sought  to  be  expropriated  is  public  in  its  nature.  What- 
shown  by  such  defendant,  whose  property  is  attempted  to  be 
taken.  (New  Orleans  Terminal  Co.  v.  Teller,  113  La.  733, 
87  South.  624;  Weidenfeld  v.  Sugar  Run  R.  Co.,  48  Fed.  615; 
Pittsburg  W.  E.  B.  Co.  v.  Benwood  Iron  Works,  31  W.  Va. 
710,  8  S.  B.  453,  2  L.  R.  A.  680.) 

Under  the  constitution  and  laws  of  the  state  of  Idaho,  this 
railroad  company  has  no  right  to  condemn  property  for  the 
private  use  of  the  B.  R.  Lewis  Lumber  Company.  This  lum- 
ber company  cannot,  by  the  mere  subterfuge  of  an  organiza- 
tion of  a  corporation  pretending  thereby  to  be  a  common  car- 
rier and  a  trustee  of  the  public,  condemn  the  lands  of  these 
defendants  in  the  interest  of  such  lumber  company.  {Ortiz 
V.  Hansen,  35  Colo.  100,  83  Pac.  964.) 

Under  the  statutes  of  the  state  of  Idaho,  and  the  law  as 
interpreted  in  the  case  of  Hill  v.  Morgan,  9  Idaho,  718,  76 
Pac.  323-325,  the  peremptory  writ  of  mandate  should  issue  in 
this  case  to  Judge  Woods,  compelling  him  to  permit  these 
defendants  to  make  their  defense  against  this  unlawful  ap- 
propriation of  their  property.  The  very  gist  of  their  answer 
was  stricken  out,  and  under  the  remaining  allegations  they 
were  not  permitted  to  make  any  proofs  as  to  their  material 
defenses. 

In  this  matter  there  is  not  a  plain,  a  speedy  or  an  adequate 
remedy  in  the  due  course  of  the  law  left  open  to  these  de- 
fendants.    {Holtun  V.  Greif,  144  CaL  521,  78  Pac.  11.) 

SULLIVAN,  J. — This  is  an  original  application  to  this 
court  for  a  writ  of  mandate  to  the  Honorable  W.  W.  Woods, 
judge  of  the  first  judicial  district,  conmianding  him  to  set 
Idaho,  Vol.  13—38 
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aside  an  order  made  on  June  11,  1907,  appointing  three  com- 
missioners to  assess  and  determine  the  damages  which  the  de- 
fendants, who  are  plaintiffs  here,  might  sustain  by  reason  of 
the  condemnation  and  appropriation  of  certain  land  for  a 
railroad  right  of  way,  and  to  allow  plaintiffs  in  this  proceed- 
ing to  present  their  defense  and  evidence  in  support  of  the 
allegations  of  paragraphs  5  to  11,  inclusive,  of  their  answer, 
in  the  action  brought  for  the  condemnation  of  said  railroad 
right  of  way,  which  paragraphs,  with  the  exception  of  a  por- 
tion of  paragraph  8,  were  stricken  out  by  the  court  on  motion, 
and  that  the  plaintiffs  in  this  proceeding  be  allowed  to  have 
a  hearing  upon  the  merits  of  the  controversy  as  set  forth  in 
said  stricken  paragraphs.  The  alternative  writ  of  mandate 
was  issued  and  served  upon  the  said  judge.  Upon  the  return 
day  the  judge  filed  his  answer  and  a  motion  to  quash  the 
alternative  writ  of  mandate.  The  motion  is  based  upon  two 
separate  grounds,  the  first  of  which  is  that  the  affidavit  upon 
which  the  alternative  writ  was  issued  does  not  comply  with 
paragraph  5  of  rule  28  of  the  rules  of  this  court,  in  that  it 
does  not  disclose  the  name  or  names  of  all  the  real  parties 
in  interest,  or  the  names  of  those  whose  interests  would  be 
directly  affected  by  these  proceedings,  and  that  it  does  not 
appear,  that  a  certified  copy  of  the  affidavit  and  writ  was 
served  upon  the  real  party  in  interest,  and  that  no  proof  of 
any  service  has  been  filed  in  the  office  of  the  clerk  of  this  court 
as  required  by  said  rule,  and,  second,  that  it  appears  from  the 
records  and  files  that  the  acts  of  which  the  petitioner  com- 
plains were  the  judicial  acts  of  a  court  of  justice  acting  in 
his  judicial  capacity.  In  limine,  this  proceeding  was  com- 
menced in  this  court  under  the  following  title,  to  wit:  "The 
Idaho  &  Northwestern  Ry.  Co.,  Ltd.,  a  Corporation,  Plain- 
tiff, vs.  John  J.  Connolly,  Louis  I.  Sterigere  &  Idaho  North- 
western Ry.  Co.,  Ltd.,  a  Corporation,  Defendants" — ^that  be- 
ing the  title  of  the  proceedings  brought  for  the  condemnation 
of  said  land  for  the  railroad  right  of  way.  Upon  the  hearing, 
this  court  directed  that  all  future  proceedings  in  this  case 
be  in  the  name  of  John  J.  Connolly,  et  aL,  Plaintiffs^  i^  W. 
W.  Woods,  Judge,  et  al.,  Defendants. 
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Under  the  provisions  of  section  4955  of  the  Revised  Stat- 
nteSy  a  party  prosecuting  a  special  proceeding  must  be  des- 
ignated as  the  plaintiff,  and  the  adverse  party  the  defend- 
ant.   The  case  was  heard  both  upon  the  motion  and  merits 
at  the  same  time.    A  stipulation  of  facts  was  filed  before 
the  hearing.    We  will  first  proceed  to  dispose  of  the  motion 
to    quash,    the    grounds   of    which    are    above    recited.    It 
18  contended  under  said  motion  that  under  paragraph  5  of 
rule  28  of  the  rules  of  this  court,  the  affidavit  for  a  writ  of 
mandate  must  disclose  the  name  or  names  of  the  real  party 
in  interest,  whose  interest  will  be  directly  affected  by  the 
proceeding,  and  that  under  the  provisions  of  said  rule  the 
applicant  must  serve  upon  such  party,  or  parties,  in  interest,  a 
certified  copy  of  the  affidavit  and  writ  issued  thereon,  in  the 
same  manner  as  upon  the  defendant,  and  must  produce  and 
file  in  the  office  of  the  clerk  of  this  court  evidence  of  such 
service.     Said  paragraph  5  is  as  follows:  "The  application 
for  the  issuance  of  any  of  the  above  writs  must  set  forth,  in 
addition  to  the  other  requisite  matters,  the  reasons  which 
render  it  indispensable  the  writ  should  issue  originally  from 
this  court,  and  the  sufficiency  or  insufficiency  of  the  reasons 
so    set  forth  will  be  determined  by  the   court  in  award- 
ing or  refusing  the  application.    In  case  any  court,  judge  or 
other  officer,  or  any  board  or  other  tribunal,  in  the  discharge 
of  duties  of  a  public  character,  be  named  in  the  affidavit  as 
defendant,  such  affidavit  must  disclose  the  name  or  names  of 
the  real  party  in  interest,  or  whose  interest  would  be  directly 
affected  by  the  proceedings,  and  in  such  case  it  shall  be  the 
duty  of  the  applicant  obtaining  the  order  to  serve  or  cause 
to  be  served  upon  such  party  or  parties  in  interest  a  certified 
copy  of  the  affidavit  and  writ  issued  thereon  in  the  same  man- 
ner as  upon  the  defendant  named  in  the  affidavit,  and  to 
produce  and  file  in  the  office  of  the  clerk  of  this  court  the 
same  evidence  of  service."    While  the  application  for  the 
"writ  shows  the  name  of  the  real  party  in  interest,  to  wit: 
The  Idaho  &  Northwestern  Ky.  Co.,  there  is  no  proof  of  any 
service  of  the  affidavit  and  writ  upon  such  party,  and  it  was 
conceded  on  the  argument  that  no  such  service  had  been  made ; 
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therefore  the  motion  to  dismiss  ought  to  be  sustained.  It  is 
true,  the  orders  complained  of  were  made  by  the  court  or 
judge,  but  the  real  party  in  interest  is  said  railway  company, 
and  in  all  such  cases  it  is  usually  considered  that  the  party  in 
whose  favor  an  order  is  made  will  see  to  it,  and  defend  on 
behalf  of  the  judge  or  court,  and  the  provision  of  said  rule 
requiring  the  service  of  a  certified  copy  of  the  affidavit  and 
writ  issued  to  be  served  upon  the  real  party  in  interest  and  to 
file  the  evidence  of  such  service  with  the  clerk  of  this  court  is 
only  a  reasonable  provision,  and  must  be  adhered  to  in  this 
class  of  proceedings. 

In  support  of  the  second  ground  of  said  motion,  it  is  con- 
tended that  the  orders  of  the  court  complained  of  were  the 
judicial  acts  of  said  judge  acting  in  a  judicial  capacity,  aod 
hence  could  not  be  controlled  by  a  writ  of  mandate.  The  act 
complained  of  is  the  striking  out  of  certain  paragraphs  of  the 
answer,  thereby  depriving  the  defendants  of  their  allegfed  de- 
fense. That  defense  in  substance  is  that  said  railway  corpora- 
tion has  been  created  and  organized  fraudulently  for  the  sole 
purpose  of  enabling  the  B.  B.  Lewis  Lumber  Company,  a 
private  corporation,  to  evade  the  laws  of  the  state,  in  order 
that  it  may  indirectly  be  enabled  to  exercise  the  right  or 
power  of  eminent  domain  for  its  own  private  use  and  benefit, 
and  not  for  the  use  and  benefit  of  the  general  public  as  a 
common  carrier  of  passengers  and  freight.  While  there  were 
specific  allegations  or  averments  in  the  answer  of  other  mat- 
ters affecting  the  organization  and  incorporation  of  said  rail- 
way company,  the  most  of  them  go  to  the  question  of  the 
f  fraudulent  oiganization  of  said  company,  and  that  it  was  not 
organized  for  the  benefit  of  the  public  or  for  public  use,  but 
was  organized  for  a  private  purpose,  and  therefore  was  not 
entitled  to  exercise  the  right  of  eminent  domain  in  the  con- 
demnation of  land  for  a  right  of  way.  One  of  the  prominent 
questions  in  this  case  is  whether  the  Idaho  and  Northwestern 
Railway  Company  is  building  or  extending  its  lines  of  railway 
for  public  or  only  for  private  purposes.  In  other  words, 
whether,  under  the  provisions  of  our  constitution  and  law, 
that  railway  company  is,  in  f act^  a  public  service  corporation, 
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and  for  that  reason  required,  and  may  be  compelled,  to  serve 
the  public  in  carrying  freight  and  passengers.    If  it  is  a  pub- 
lic service  corporation,  then  it  has  the  right  of  eminent  do- 
main, and  the  defense  that  it  has  been  fraudulently  organ- 
ized for  private»purposes  is  not  a  defense  in  that  action.    If 
it  has  refused  to  carry  saw  logs  of  others  or  transport  their 
freight,  it  may  be  compelled  to  do  so.     Section  5  of  article  11 
of  the  state  constitution  is  as  follows:  ''All  railroads  shall  be 
public  highways,  and  all  railroad,  transportation  and  express 
companies  shall  be  common  carriers,  and  subject  to  legislative 
control,  and  the  legislature  shall  have  power  to  regulate  and 
control  by  law  the  rate  of  charges  for  the  transportation  of 
passengers  and  freight  by  such  companies  or  other  common 
carriers,  from  one  point  to  another  in  the  state.    Any  associa- 
tion or  corporation  organized  for  the  purpose  shall  have  the 
right  to  construct  and  operate  a  railroad  between  any  des- 
ignated points  within  this  state,  and  to  connect  within  or  at 
the  state  line   with  other  railroads  of  other  states  and  ter- 
ritories.    Every  railroad  company  shall  have  the  right,  with 
its  road,  to  intersect,  connect  with,  or  cross  any  other  railroad, 
under  such  regulations  as  may  be  .prescribed  by  law,  and 
upon  making  due  compensation."    That  section  provides  that 
all  railroads  shall  be  public  higjiways,  and  shall  be  common 
carriers  subject  to  legislative  control.    Under  that  provision 
of  the  constitution,  every  railroad  is  made  a  public  service 
corporation,  and  is  therefore  entitled  to  the  right  of  eminent 
domain,  and  if  it  refuses  to  perform  any  of  the  duties  that  it 
owes  to  the  public,  it  may  be  compelled  to  do  so.     The  de- 
fense stricken  out  by  the  court  was  no  defense  in  that  action. 
The    second    question    raised   by    said    motion    is    whether 
mandamus  can  be  used  under  the  laws  of  this  state  to  correct 
an  order  of  the  court  in  passing  upon  a  motion  to  strike  out 
portions  of  a  pleading.     The  court  has  jurisdiction  to  pass 
ixpon  motions  to  strike  certain  paragraphs  from  a  pleading. 
Tlie  general  rule  is  that  it  is  not  the  function  of  mandamus 
to  reverse  orders  of  inferior  courts  or  tribunals  acting  within 
tlieir  jurisdiction.     (High  on  Extraordinary  Legal  Bemedies, 
2d  ed.,  sec.  183.)     It  is  said  in  State  v.  Edwards,  Justice,  51 
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N.  J.  L.  479,  17  AtL  973,  that  the  function  of  mandamus  is  to 
insure  action  where  inaction  prevails,  to  speed  a  cause  which 
has  fallen  into  judicial  stagnation.  Under  the  provisioDS  of 
section  4977  of  the  Revised  Statutes,  a  writ  of  mandate  may 
be  issued  by  any  court,  except  a  justice's  or  probate  court, 
to  any  inferior  court,  tribunal,  board  or  person,  to  compel  the 
performance  of  an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office  or  trust,  and  section  4978  pro- 
vides that  the  writ  must  be  issued  in  all  cases  where  there 
is  not  a  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law. 

The  first  judicial  district  court  had  jurisdiction  to  pass 
upon  the  motion  to  strike  out  portions  of  said  pleading  and 
has  exercised  that  jurisdiction.  It  therefore  did  not  exceed 
its  jurisdiction  in  performing  said  duty.  If  it  erred  in  the 
decision  of  said  motion,  such  error  cannot  be  corrected  by 
mandamtis.  Had  it  refused  to  pass  upon  or  decide  said  mo- 
tion, it  could  have  been  compelled  by  mandate  to  decide  it, 
but  it  could  not  have  been  compelled  to  decide  it  in  any 
particular  way,  and  the  authorities  hold  that  it  is  not  the 
function  of  mandamus  to  reverse  the  orders  of  inferior  courts 
or  tribunals  of  which  they  had  jurisdiction,  but  if  they  had 
jurisdiction  and  refused  to  ad,  then  they  may  be  compelled 
to  act  by  mandate. 

The  case  of  HUl  v.  Morgan,  Judge,  9  Idaho,  718,  76  Pac 
323,  is  not  in  point.  In  that  case  the  trial  court  held  that  it 
had  no  jurisdiction  to  proceed  and  try  said  cause,  and  for  that 
reason  declined  to  proceed  with  the  trial.  This  court  held 
that  it  acquired  jurisdiction  and  directed  the  trial  to  proceed. 
In  that  case,  in  limine,  the  judge  held  that  he  had  no  jurisdic- 
tion, while  in  the  case  at  bar,  the  court  had  jurisdiction,  and 
proceeded  within  it. 

Recurring  again  to  the  right  of  eminent  domain,  it  will 
be  observed  that  very  few  states  have  constitutional  pro- 
visions as  broad  aa  our  own  on  that  subject.  The  contour  and 
formation  of  the  state  and  its  industries  of  mining  and  irriga- 
tion made  it  absolutely  necessary  for  the  complete  develop- 
ment of  the  resources  of  the  state  to  have  very  liberal  laws  on 
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the  subject  of  eminent  domain.  The  framers  of  our  con- 
stitution, fully  realized  that,  inserted  in  the  constitution  of 
this  state  section  14  of  article  1,  which  is  as  follows:  "The 
necessary  use  of  lands  for  the  construction  of  reservoirs,  or 
storage  basins,  for  the  purposes  of  irrigation,  or  for  the  right 
of  way  for  the  construction  of  canals,  ditches,  flumes  or  pipes, 
to  convey  water  to  the  place  of  use  for  any  useful,  beneficial 
or  necessary  purpose,  or  for  drainage ;  or  for  the  drainage  of 
mines,  or  the  working  thereof  by  means  of  roads,  railroads, 
tramways,  cuts,  tunnels,  shafts,  hoisting  works,  dumps,  or 
other  necessary  means  to  their  complete  development,  or  any 
other  use  necessary  to  the  complete  development  of  the  mar 
terial  resources  of  the  state,  or  the  preservation  of  the  health 
of  its  inhabitants,  is  hereby  declared  to  be  a  public  use,  and 
subject  to  the  regulation  and  control  of  the  state.  Private 
property  may  be  taken  for  public  use,  but  not  until  a  just 
compensation,  to  be  ascertained  in  a  manner  prescribed  by 
law,  shall  be  paid  therefor.''  This  court  had  that  section 
under  consideration  in  the  case  of  Potlatch  Lumber  Co.  v, 
Peterson,  12  Idaho,  769,  88  Pac.  426.  We  do  not  cite  this 
case  as  having  any  particular  bearing  on  the  case  at  bar,  ex- 
cept to  show  that  under  our  coustitution  the  authority  to  ex- 
ercise the  right  of  eminent  domain  has  been  extended  and 
made  broader  than  that  right  in  many  of  the  states,  and  is 
not  made  to  depend  upon  the  narrow  and  restricted  meaning 
of  the  phrase  '* public  use"  as  defined  by  the  courts  of  last 
resort  of  some  of  the  other  states.  We  therefore  arrive  at  the 
conclusion  that  said  railway  company  was  organized  as  a  rail- 
road corporation  under  the  laws  of  this  state,  and  under  the 
provisions  of  the  constitution  and  law  it  is  a  common  carrier, 
and  cannot  legally  use  its  line  of  railroad  for  the  private  use 
and  benefit  of  anyone,  even  if  it  so  desired,  and  so  intended 
at  the  time  of  its  organization,  and  for  that  reason  the  defense 
stricken  out  of  the  answer  was  not  a  good  defense. 

We  also  conclude  that  the  action  of  the  court  in  striking 
said  defense  from  the  answer  was  a  judicial  act  within  the 
sound  lisgal  discretion  of  the  court,  and  in  that  matter  the 
court  acted  within  its  jurisdiction^  and  in  its  judicial  capacity. 
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For  the  reasons  above  stated,  the  motion  must  be  sustained^ 
the  alternative  writ  quashed,  and  the  proceedings  dismissed. 
Costs  awarded  to  defendants. 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur. 


(November  16,  1907.) 

LESLIE   A,   PORTER,   et  al.,   Respondents,   v-   ANTONI 
SPENO   et  al.,  Appellants. 

[92  Pac.  367.] 

Injunction — Ordeb  Qrantino  ob  Dsntino  Application — Appkalablb. 

1.  An  order  which  finds  that  an  applicant  is  entitled,  to  an  in- 
junction, and  further  provides  that  an  injunction  will  not  be  in 
effect  until  the  expiration  of  thirty  dajs  from  the  date  of  th^  order, 
and  will  then  be  in  effect  if  no  appeal  is  then  perfected  to  the 
supreme  court,  and  an  appeal  is  taken  within  said  thirty  dajs,  is  not 
an  order  granting  an  injunction,  and  an  appeal  therefrom  as  from  an 
order  granting  an  injunction  will  be  dismissed  on  motion. 

2.  Our  statute  in  regard  to  injunctions  contemplates  the  granting 
of  the  writ  if  the  party  is  entitled  to  it.  It  does  not  contemplate 
granting  it  in  future  or  granting  it  on  condition  that  no  appeal  is 
taken  from  such  order. 

3.  If  an  application  for  an  injunction  is  prematurely  made,  it 
should  be  denied. 

4.  Appellate  courts  do  not  determine  moot  questions. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Nez  Perce  County.     Hon.  Edgar  C.  Steele,  Judge. 

Appeal  from  an  alleged  order  granting  an  injunction.  On 
motion,  the  appeal  is  dismissed  as  not  being  taken  from  an 
order  granting  an  injunction. 

Eugene  A.  Cox,  fwf  Appellaritst 

Q.  W.  Tannahill,  for  Respondents. 

Counsel  cite  no  authorities  on  points  decided  by  the  court. 
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SULLIVAN,  J. — This  is  an  appeal  from  an  order  denomin- 
ated an  order  granting  an  injunction.  The  following  is  a 
copy  of  the  order. 

"The  plaintiff  in  the  above-entitled  canse,  having  com- 
menced an  action  in  the  District  Court  of  the  Second  Judicial 
District,  of  the  State  of  Idaho,  in  and  for  Nez  Perce  County, 
against  the  above-named  defendants,  and  haviDg  prayed  for 
an  injunction  against  the  said  defendants,  requiring  them 
to  refrain  from  certain  acts  in  said  complaint  and  hereinafter 
more  particularly  mentioned,  on  reading  the  said  complaint 
in  said  action,  duly  verified  by  the  oath  of  said  plaintiffs,  and 
considering  certain  affidavits  filed  on  behalf  of  plaintiffs  and 
defendants  herein,  and  considering  certain  documentary  evi- 
dence, and  it  satisfactorily  appearing  to  me  therefrom  that 
it  is  a  proper  case  for  an  injunction,  and  that  sufficient 
grounds  exist  therefor,  and  an  undertaking  having  been  given 
and  approved  as  required  by  me,  in  the  sum  of  $3,000; 

'*It  is  therefore  ordered  by  me,  the  Judge  of  the  said  Dis- 
trict Court,  that  until  the  further  order  in  the  premises,  you 
the  said  Antoni  Speno  (Here  follow  the  names  of  the  other 
defendants) ,  and  all  your  servants,  counselors,  attorneys,  solic- 
itors and  agents,  and  all  others  acting  in  aid  or  assistance 
of  you,  and  each  of  you,  do  absolutely  desist  and  refrain  from 
in  any  way  or  manner  interfering  with  the  plaintiffs'  water 
ditch,  described  as  that  certain  water  ditch,  and  all  the  water 
running  through,  or  which  may  run  through,  the  same,  com- 
mencing on  the  south  bank  of  the  Clearwater  river,  at  a  point 
on  said  river,  in  Lot  1  (here  follows  a  description  of  the  prop- 
erty), known  as  and  commonly  called  the  Lewiston  Water 
Ditch,  through  which  the  water  runs  and  passes,  used  by  the 
plaintiffs  herein  for  irrigation  and  power  purposes,  and  you, 
the  said  defendants,  are  hereby  enjoined  from  doing  anything 
which  will  interfere  with  the  flow  of  water  through  the  said 
ditch,  over  the  lands  of  the  plaintiffs  in  the  future,  and  you, 
the  said  defendants,  are  enjoined  from  in  any  way  or  manner 
going  upon  any  part  or  portion  of  the  lands  used  and  now 
owned  by  plaintiffs  and  hereinbefore  described  for  said 
water  ditch  until  the  further  order  of  the  court    And  you. 
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said  defendants,  are  hereby  enjoined  from  in  any  way  or 
manner  cutting  the  said  ditch  or  obstructing  the  same  in  any 
way. 

''The  injunction  will  not  be  in  effect  until  the  expiration 
of  thirty  days  from  the  filing  of  this  order,  and  will  then  be 
in  effect  if  no  appeal  is  then  perfected  to  the  supreme  court 

''Done  at  chambers,  this  12th  day  of  August,  A.  D.  1907. 

"EDGAR  C.  STEELE, 

"District  Judge.*' 

The  respondents  have  made  a  motion  to  dismiss  the  appeal 
on  the  ground  that  said  order  is  not  an  appealable  order,  or 
that  it  is  not  appealable  until  the  thirty  days  have  expired 
that  must  expire  by  the  term  of  said  order  before  the  injunc- 
tion becomes  effective.    If  that  order  is  an  order  granting  an 
injunction,  the  right  to  appeal  accrued  immediately  after  the 
order  was  made  under  the  provisions  of  section  4807.     The 
order  is  a  peculiar  one,  and  in  effect  holds  that  the  respondent 
will  be  entitled  to  an  injunction  in  thirty  days  from  the  date 
of  the  order,  provided  an  appeal  is  not  taken  from  said  order 
prior  to  that  time.     The  clear  inference  is  that  if  an  appeal  is 
taken  within  thirty  days  after  the  date  of  the  order,  the  writ 
shall  not  issue  or  become  effective.    Within  the  thirty  days 
after  said  order  was  made,  an  appeal  was  taken,  hence  the 
order  does  not  grant  an  injunction.    It  never  had  any  force 
or  effect  as  a  live  order  granting  an  injunction,  because  the 
right  to  an  injunction  never  accrued  under  it    The  respond- 
ents had  no  right  to  an  injunction  under  that  order  and  no 
injunction  ever  became  effective  against  the  appellants.    It 
was  such  an  order  as  left  both  parties  in  the  air  as  to  their 
rights  under  it.    A  party  making  application  for  an  injunc- 
tion is  either  entitled  to  it  or  he  is  not  entitled  to  it,  and  his 
right  to  it  cannot  be  made  to  depend  upon  the  fact  whether 
an  appeal  shall  be  taken  or  not    Our  statutes  applicable  to 
injunctions  contemplate  that  the  order  made  after  the  hear- 
ing shall  either  grant  or  deny  the  application.    If  applica- 
tion was 'prematurely  made,  as  was  evidently  done  in  the  case 
at  bar,  at  least  so  far  as  refusing  to  make  the  order  effective 
for  thirty  days,  the  court  should  have  denied  the  application 
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as  having  been  prematurely  made.  The  statute  contemplates 
the  granting  of  the  writ  if  the  party  is  entitled  to  it.  It  does 
not  contemplate  granting  it  in  future  or  granting  it  on  condi- 
tion that  no  appeal  is  taken  from  such  order.  The  evident 
intention  of  the  judge  was  to  ^ive  the  defendants,  who  are 
appellants  here,  the  right  to  have  the  question  of  their  right 
to  an  injunction  first  determined  by  this  court  before  the  writ 
should  be  issued  against  them.  That  kind  of  practice  was  not 
contemplated  by  our  laws.  Because  of  the  appeal,  the  respond- 
ents were  prevented  from  securing  an  injunction,  but  they 
have  not  appealed  from  the  order  of  the  court  conditionally 
denying  their  application.  The  order  of  the  court  is  in  such 
shape  that  if  this  court  had  heard  the  appeal  on  its  merits,  and 
held  that  the  respondents  were  entitled  to  an  injunction,  the 
lower  court  would  have  had  to  make  another  order  before  the 
clerk  could  have  legally  issued  the  writ  in  favor  of  the  re- 
spondents. If  this  court  should  pass  upon  the  merits  of  this 
appeal  it  would,  at  most,  only  be  determining  a  moot  question. 
An  affirmance  of  the  order  made  by  the  district  judge  would 
afford  no  one  any  relief,  and  it  would  still  remain  for  the 
trial  court  or  judge  to  make  another  order  in  the  case,  which 
in  turn  would  be  appealable.  It  is  the  province  of  this  court 
to  hear  and  determine  real  controversies  between  litigants, 
but  not  moot  questions. 

For  the  foregoing  reasons  the  motion  to  dismiss  the  appeal 
must  be  granted.  Under  the  facts  of  this  case,  we  deem  it 
only  right  that  each  party  should  pay  half  the  costs  of  this 
appeal,  and  it  is  so  ordered. 

Ailshie,  C.  J.,  concurs. 

STEWART,  J.,  Dissenting.— This  action  was  brought  in  the 
district  court  of  the  second  judicial  district,  in  and  for  Nez 
Perce  county,  whereby  an  injunction  was  sought  restraining 
defendants  from  obstructing  the  flow  of  water  through  a 
certain  ditch,  or  placing  obstructions  therein,  etc.  Issue  was 
joined;  affidavits  were  filed  on  the  part  of  plaintiffs  and  de- 
fendants. Hearing  was  had,  which  resulted  in  the  court 
making  the  order  appealed  from,  and  set  out  in  full  in  the 
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opinion  of  Justice  Sullivan.  In  this  court,  the  plaintiffs 
move  to  dismiss  the  appeal  on  the  following  grounds: 

1.  That  said  appeal  was  taken  when  no  injunction  was 
issued,  and  none  in  force,  from  which  an  appeal  would  lie. 

2.  That  at  the  time  of  appeal  the  order  had  not  become 
final,  and  was  not  a  final  order  from  which  an  appeal  would 
lie. 

3.  That  the  order  was  not  final  at  the  time  of  the  appeal 
It  will  be  observed  that  the  motion  to  dismiss,  the  appeal  is 

not  based  on  the  ground  that  the  order  appealed  from  is 
void,  but  that  the  appeal  was  prematurely  taken,  in  that  the 
order  was  not  final,  and  that  the  injunction  had  not  been  is- 
sued, and  was  not  in  force  at  the  time  the  appeal  was  taken. 

Revised  Statutes,  section  4807,  provides:  "An  appeal  may 
be  taken  to  the  supreme  court  from  an  order  granting  or  dis- 
solving an  injunction."  The  appeal  is  from  the  order  allow- 
ing the  writ,  and  not  from  the  issuing  of  the  writ.  The 
grievance  complained  of  by  the  appellant  was  that  the  trial 
court  erred  in  determining  from  the  facts  presented  to  it, 
that  the  plaintiffs  were  entitled  to  an  injunction,  or  that  the 
facts  presented  to  the  trial  court  did  not  warrant  it  in  making 
the  order  appealed  from.  The  clerical  act  of  issuing,  or  the 
time  of  issuing,  the  writ  was  not  the  act  of  the  court  sought  to 
be  corrected  by  the  appeal.  Whether  or  not  the  writ  was 
ever  issued  upon  the  order  of  the  court  would  not  authorize 
or  deny  the  right  of  appeal.  The  court  or  judge  makes  the 
order  for  the  writ,  and  the  issuing  of  the  writ  is  a  clerical 
act  to  be  performed  by  the  clerk. 

The  respondents  contend,  in  support  of  the  motion  to  dis- 
miss the  appeal,  that  inasmuch  as  the  order  provides  that 
**This  injunction  will  not  be  in  effect  until  the  expiration  of 
thirty  days  from  the  filing  of  this  order,  tod  will  then  be 
in  effect  if  no  appeal  is  then  perfected  to  the  supreme  court," 
that  the  order  is  not  final,  and  does  not  take  effect  until  tinity 
days  from  the  filing  of  the  order,  and  not  then  if  an  appeal  is 
taken,  and  that  an  appeal  could  not  be  taken  until  after 
the  expiration  of  thirty  days  from  the  filing  of  the  order. 
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The  statute,  however,  allows  an  appeal  from  the  order,  and 
not  from  the  issuing  of  the  writ.  Upon  the  motion  to  dis- 
miss the  appeal,  the  court  could  not,  and  did  not,  inquire  into 
the  facts,  for  the  purpose  of  determining  whether  or  not 
the  facta  warranted  the  trial  court  in  upholding  the  issuing 
of  the  writ  for  thirty  days,  or  any  other  time,  after  filing  the 
order.  To  determine  this  question,  the  case  would  have  been 
heard  on  its  merits. 

The  appeal,  however,  having  been  taken  from  the  order, 
the  date  of  the  order  fixes  the  time  with  reference  to  when 
the  appeal  may  be  taken,  and  not  the  date  for  the  performance 
of  an  act  under  the  order. 

The  majority  opinion  holds  the  entire  order  void  for  the 
reason:  *'It  never  had  any  force  or  effect  as  a  live  order 
granting  an  injunction,  because  the  right  to  an  injunction 
never  accrued  under  if 

The  order  must  be  construed  as  a  whole.  The  same  rule  of 
construction  applies  to  it  as  to  any  other  written  instrument. 
An  examination  of  the  body  of  the  order  discloses  that  the 
trial  court  in  solemn  and  positive  language  adjudges  that 
"You  and  each  of  you  do  absolutely  desist  and  refrain  from 
in  any  way  or  manner  interfering  with  plaintiffs'  water 
ditch,"  etc.,  and  **you,  the  said  defendants,  are  hereby  en- 
joined from  doing  anything  which  will  interfere,"  etc. 

This  is  a  positive  judgment  that  plaintiffs  were  entitled  to 
an  injunction.  The  last  three  lines  of  the  order,  which  the 
majority  opinion  holds  render  the  order  void,  evidently  were 
added  by  the  trial  judge  to  preserve  the  parties  in  statu  quo 
until  the  appeal  could  be  heard  in  this  court.  These  lines  did 
not  modify  or  change  the  judgment  of  the  court  that  the 
plaintiffs  were  entitled  to  an  injunction.  They,  at  most, 
stayed  the  judgment,  or  postponed  the  issuing  of  the  writ  for 
the  time  named. 

There  is  nothing  in  the  statute  limiting  the  jurisdiction  of 
the  court  in  determining  the  time  when  a  writ  of  injunction 
shall  issue  after  hearing.  Equity  and  justice  may  move  the 
court  to  postpone  the  issuing  of  a  writ  to  a  time  subsequent 
to  the  hearing,  and  thereby  stay  the  judgment  to  such  future 
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date.  Whether  the  facts  warrant  the  court  in  doing  so  is 
not  a  question  of  jurisdiction,  but  a  question  of  fact  to  be  de- 
termined upon  a  hearing  on  the  merits. 

The  court  of  appeals  of  New  York  (Oenet  v.  President  db 
D.  &  H.  G.  Co,,  113  N.  Y.  472,  21  N.  B.  390)  in  an  injunc- 
tion  case,  says:  *'The  general  practice  permits  courts  tx) 
control  their  judgments  in  the  interest  of  justice,  and  unless 
some  statutory  rule  prescribes  the  method  of .  procedure,  or 
there  is  some  statutory  prohibition,  I  do  not  perceive  how 
it  can  be  said  that  there  is  no  power  in  the  court  of  original 
jurisdiction  to  suspend  the  operation  of  a  judgment  pending 
an  appeal,  and  especially  where,  by  so  doing,  the  parties 
would  be  left  in  the  position  in  which  they  were  when  the 
action  was  brought.  It  will  be  observed  that  we  are  con- 
sidering the  mere  question  of  abstract  power,  and  not 
whether  in  a  particular  case  it  ought  to  be  exercised,  or  under 
what  conditions  or  limitations.'* 

In  Sammons  v.  City  of  Oloversville,  70  N.  Y.  Supp.  284, 
34  Misc.  Eep.  459,  the  supreme  court  of  New  York  granted 
an  injunction,  but  withheld  its  operation  for  one  year  from 
the  entry  of  the  decree.  **Cyc.,"  volume  22,  page  970,  cites 
many  authorities  and  announces  the  rule  in  the  text.  "The 
court  may  in  its  discretion  suspend  the  operation  of  an  in- 
junction. It  may  in  the  very  decree  itself  provide  that  the 
operation  of  the  injunction  shall  be  stayed  for  a  certain 
length  of  time  or  until  the  happening  of  a  condition,  and  it 
is  within  the  discretion  of  the  court  to  stay  the  operation 
of  the  decree  pending  an  appeal  therefrom,  until  the  hearing 
of  the  appeal  on  the  merits." 

The  order  involved  in  this  case  does  not  grant  the  in- 
junction in  futuro,  but  adjudges  the  plaintiffs  to  be  entitled 
to  the  injunction  at  the  time  the  order  is  made,  and  with- 
holds its  issuing  for  the  time  named  in  the  order.  This  the 
court  had  jurisdiction  to  do,  and  an  order  so  made  would 
not  be  void.  I  am  of  the  opinion,  therefore,  that  the  order 
appealed  from  was  a  valid  order,  and  the  motion  to  dismiss 
the  appeal  should  have  been  overruled  and  the  case  should 
have  been  heard  on  its  merits. 
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(NoTember  21,  1907.) 

W.  W.  WOODS,  B.  C.  STEELE,  FREMONT  WOOD,  B.  A, 
WALTERS,  ALFRED  BUDGE,  J.  M.  STEVENS  and 
E.  L.  BRYAN,  PlaintiflPs,  v.  ROBERT  S.  BRAGAW,  as 
State  Auditor/ Defendant 

[92  Pic.  576.] 

CONBTITUTIONAI,  PROVISIONS — ^APPUCATION   OF  LEGISLATIVE  ENACTMENT 

— Increasing  Salary  of  District  Judges. 

1.  Article  5,  section  27  of  the  constitution  declares  that  the  legis- 
lature may,  by  law,  diminish  or  increase  the  compensation  of  anj 
or  aU  the  following  officers,  to  wit,  governor,  lieutenant-governor, 
secretary  of  state,  auditor,  state  treasurer,  attorney  general,  super- 
intendent of  public  instruction,  commissioner  of  immigration  and 
labor,  justices  of  the  supreme  court,  and  judges  of  the  district 
courts,  and  district  attorneys,  but  no  diminution  or  increase  shall 
affect  the  compensatioii  of  the  officer  then  in  office  during  his  term, 
etc.  Held,  that  the  meaning  of  said  section  is  plain  and  does  not 
caU  for  technical  construction. 

2.  The  act  of  the  legislature  approved  March  14,  1907,  in- 
creased the  salary  of  the  judges  of  the  district  court  from  $3,000  per 
annum,  fixed  by  the  constitution,  to  $4,000  per  annum,  fixed  by 
said  act.  Held,  that  said  act  does  not  apply  to  the  officer  then 
in  office  during  his  term. 

(Syllabus  by  the  court.) 

ORIGINAL  application  for  writ  of  mandate.  Demurrer 
to  complaint.    Demurrer  sustained. 

Jess  B.  Hawley,  A.  A.  Fraser,  John  P.  Gray,  Miles  S. 
Johnson,  Chas.  M.  Kahn,  and  Borah,  Gavanah  &  Blake,  At- 
torneys for  Plaintiffs. 

The  contention  of  the  plaintiffs  is  that  nntil  after  the 
judicial  salaries  have  been  once  fixed  and  determined  by 
legislative  act,  the  provisions  of  section  27,  article  5,  for- 
bidding their  increase  or  diminution  during  the  incumbent's 
term,  have  no  application  whatsoever,  and  further,  that  the 
constitutional  provision  as  to  judicial  salaries  contained  in 
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section  17,  article  5,  is  merely  intended  as  temporarily  fixing 
the  salary  until  otherwise  fixed  by  the  legislature. 

In  section  19,  article  4,  where  provision  is  made  for  the 
salaries  of  the  executive  offices,  it  is  clear  that  the  constitu- 
tional convention  sought  to  place  strong  restrictions  against 
the  raising  of  salaries  of  executive  officers  during  the  in- 
cumbents'  terms. 

The  framers  of  the  constitution  intended  to  and  did  make 
a  distinction  between  the  power  of  the  legislature  to  increase 
the  salaries  of  the  executive  and  judicial  officers  of  the  state. 

Section  17  of  article  5,  in  stating  what  the  compensation 
of  the  judiciary  should  be,  does  not  use  the  language  of 
finality  or  indicate  that  the  salary  there  stated  is  to  be  the 
fixed  salary  or  anything  but  a  mere  temporary  allowance. 
It  certainly  did  not  use  in  this  section  the  language  of  finality 
such  as  it  used  with  regard  to  the  executive  department  in 
section  19  of  article  4. 

The  constitution  did  not  expect  the  judges  that  took  office 
after  its  adoption  to  be  forced  to  abide  by  a  salary  stated 
in  the  constitution  for  their  long  terms  of  six  and  four 
years;  otherwise  the  convention  would  have  used  similar 
language  regarding  judicial  salaries  to  that  used  regarding 
executive  salaries. 

** Increase  and  diminish,*'  as  stated  in  section  27,  article 
5,  only  applies  after  the  legislature  has  once  fixed  the  salary, 
and  has  no  application  or  reference  to  the  temporary  salary 
stated  in  the  constitution. 

**When  the  legislature  by  enactments  either  impliedly  or 
expressly  construes  a  provision  of  a  statute  or  constitution, 
in  doubtful  cases  the  courts  will  accept  legislative  construc- 
tion and  enforce  provisions  in  accordance  therewith  if  the 
ambiguous  language  of  the  provision  is  such  as  admits  of 
construction."  {State  v.  Tingey,  24  Utah,  225,  67  Pac  33, 
34;  Adams  v.  Howe,  14  Mass.  340,  7  Am.  Dec.  216-218.) 

It  would  have  been  a  useless  act  for  the  legislature  of 
the  ninth  session  to  provide  an  increase  of  salary  which  would 
only  take  effect  four  years  after,  when  it  well  knew  that 
another  session  of  the  legislature  would  convene  in  two  years. 


Digitized  by  VjOOQIC 


Not.  1907.]  Woom  v.  Ite^oiw.  609 

▲ripameat  for  Def eBdmnt. 

The  wording  of  the  Utah  constitution  shows  the  intent  of 
the  fram^rs  of  the  eonstitution  to  limit  the  powers  of  the 
legislature  from  the  very  inception  of  the  government  a  great 
deal  more  than  does  the  wording  of  our  constitution,  yet 
their  court  has  construed  a  similar  provision  in  accordance 
with  our  contention. 

"It  is  evident  that  a  change  of  those  provisions  to  which 
the  term  'until  otherwise  provided  by  law'  is  applied  was 
left  to  the  discretion  of  the  legislature,  and  that  they  may 
be  changed  whenever  the  legislature  chooses  to  exercise  that 
discretion,  except  that,  after  the  salary  of  any  officer  fixed 
by  the  constitution  is  changed  by  the  legislature,  it  cannot 
thereafter  again  be  changed  so  as  to  affect  the  salary  of 
any  officer  during  the  term  for  which  he  is  elected."  (State 
V.  Tingey,  24  Utah,  225,  67  Pac.  03.) 

J^  J.  OuheeUy  Attorney  General,  and  B.  S.  Crow,  for  De- 
fendant. 

Section  27  of  article  5  of  the  state  constitution  gives  no 
room  for  technical  principles  of  construction;  the  meaning 
is  expressed  as  clearly  as  language  can  make  it. 

The  reason  for  the  inhibition  in  section  27  of  article  5  is 
apparent.  A  man  who  runs  for  one  of  the  public  offices 
enumerated  in  the  section  has  the  assurance  of  a  certain 
remuneration  during  his  entire  term — a  remuneration  which 
a  hostile  legislature  cannot  cut  down  and  diminish,  and  which, 
on  the  other  hand,  a  friendly,  partisan  legislature  cannot  in- 
crease. {Carlile  v.  Henderson,  17  Colo.  532,  31  Pac.  118,  119; 
Mechem  on  Public  Officers,  sec  858.) 

The  courts  have  closely  followed  and  severely  applied  this 
constitutional  provision  to  legislative  acts.  (Throop  on  Pub- 
lic Officers,  sec.  465;  Weeks  v.  Texarkana,  50  Ark.  81,  6  S.  W. 
504 ;  State  v.  Hudson  Co,,  44  N.  J.  L.  388 ;  Larew  v.  Newman, 
81  Cal.  588,  23  Pac.  227 ;  Milner  v.  Buhenstein,  85  Cal.  593, 
24  Pac.  935;  State  v.  Kelsey,  44  N.  J.  L.  1;  Oarvie  v.  City  of 
Hartford,  54  Conn.  441,  7  Atl.  723.) 

The  Utah  case  cited  by  plaintiff  was  decided  under  a 
constitutional  provision  which  differs  from  ours,  and  which 
permits  of  a  technical  construction  which  ours  does  not» 
Idaho*;"  Vol.  13—39 
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The  court  in  that  case  held  that  a  ''compensation  as  fixed 
by  law"  had  the  sense  of  a  compensation  as  fixed  by  statute, 
and,  since  the  then  salary  of  the  governor  was  not  fixed  by 
statute,  but  by  the  constitution,  there  was  no  inhibition  on 
the  legislature  to  increase  it  during  his  term.  But  our  con- 
stitutional provision  permits  of  no  such  technical  refinement 
Other  states  have  been  controlled  by  corrupt  legislative 
bodies  not  above  venting  their  political  spleen  by  cutting  off 
the  entire  salary  of  officials  placed  in  office  by  the  opposite 
party ;  or  who,  on  the  other  hand,  would  bankrupt  the  public 
treasury  in  rewarding  political  supporters  in  office.  Evils 
such  as  these  are  those  against  which  the  framers  of  our 
constitution  sought  to  safeguard  the  people  on  the  one  hand, 
and  the  public  officials  of  the  state  on  the  other. 

STEWART,  J.— The  plaintiffs  are  the  judges  of  the^ev- 
eral  district  courts  of  this  state.  The  defendant  is  the  state 
auditor.  The  proceeding  is  an  original  application  in  this 
court  for  a  writ  of  mandate  to  compel  the  defendant  to  draw 
warrants  in  plaintiffis'  favor,  for  the  quarter  ending  June 
30,  1907,  in  payment  of  salary,  at  the  rate  of  $4,000  per 
annum  from  and  after  May  8,  1907.  The  defendant  de- 
murred to  the  complaint. 

The  only  question  presented  for  decision  is:  Does  the  act 
approved  March  14,  1907,  raising  the  salary  of  district- judges 
from  $3,000  per  annum  to  $4,000  per  annum,  apply  to  the 
judges  in  office  at  the  time  the  act  became  a  law,  to  wit. 
May  8,  1907?  '  The  plaintiffs  were  elected  at  the  general 
election  held  throughout  the  state  on  the  sixth  day  of  Novem- 
ber, 1906,  and  qualified  and  entered  upon  the  duties  of  their 
respective  offices  on  the  first  Monday  of  January,  1907,  and 
were  such  judges  at  the  time  of  filing  the  complaint,  the  term 
being  four  years. 

Article  5,  section  17  of  the  constitution  provides:  "The 
salary  of  the  judges  of  the  district  court  until  otherwise  pro- 
vided by  the  legislature,  shall  be  $3,000  each  per  annum.'* 
This  section  contains  no  provision  as  to  raising  or  lowering 
salaries. 
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Article  5,  section  27  of  the  constitution  provides:  "The 
legislature  may,  by  law,  diminish  or  increase  the  compensation 
of  any  or  all  of  the  following  officers,  to  wit:  ....  Judges 
ef  the  district  court  .  .  .  .  ,  but  no  diminution  or  increase 
shall  affect  the  compensation  of  the  officer  then  in  office  dur- 
ing his  term." 

The  act  under  consideration  was  approved  March  14,  1907, 
and  provides  in  section  2:  "The  salary  of  judges  of  the  dis- 
trict court  shall  be  four  thousand  dollars  per  annum."  The 
plaintiffs  contend  that  until  after  the  salary  of  the  district 
judges  has  been  fixed  by  the  legislature,  the  inhibition,  con- 
tained in  article  5,  section  27  of  the  constitution,  forbidding 
the  increase  or  decrease  of  the  salary  during  an  incumbent's 
term  of  office  has  no  application.  The  constitution,  article 
4,  section  19,  makes  provision  for  the  salary  of  the  executive 
officers  of  the  state  for  the  term  next  ensuing  after  the 
adoption  of  the  constitution,  and  in  the  same  section  pro- 
vides: "The  legislature  may,  by  law,  diminish  or  increase 
the  compensation  of  any  or  all  of  the  officers  named  in  this 
section,  but  no  such  diminution  or  increase  shall  affect  the 
salaries  of  the  officers  then  in  office  during  their  term."  The 
inhibition  as  to  raising  or  decreasing  salaries,  as  appears  in 
this  section,  relates  to  executive  officers  only,  while  the  in- 
hibition found  in  article  5,  section  27,  relates  to  both  executive 
and  judicial  officers.  The  framers  of  the  constitution  said  in 
article  4,  section  19,  that  the  salaries  of  the  executive  officers 
of  the  state  "is  fixed  as  follows,"  while  in  article  5,  section 
17,  they  said  the  salary  of  "the  judges  of  the  district  court 
until  otherwise  provided  by  the  legislature,  shall  be,"  etc. 
From  these  premises  plaintiffs  argue  that  a  distinction  was 
clearly  intended  as  to  the  inhibition  placed  upon  the  legis- 
lature in  raising  and  diminishing  the  salaries  of  the  executive 
and  judicial  officers  of  the  state ;  that  the  salaries  of  executive 
officers  were  finally  fixed  by  the  constitution  for  the  term  next 
ensuing  after  its  adoption,  while  the  salary  of  the  judges  was 
a  temporary  allowance  until  otherwise  provided  by  the  legis- 
lature; that  the  ninth  session  (Laws  1907,  p.  465)  so  con- 
strued the  constitution  for  the  reason  that  s^tion  1  fixing 
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the  salary  of  the  executive  officers  also  oontains  the  inhibition 
found  in  article  4,  section  19  of  the  constitution,  while  see- 
tion  2  of  said  act  (Laws  1907,  p.  465),  fixing  the  salary  of 
the  judicial  officers  of  the  state,  does  not  contain  the  inhibition 
found  in  article  5,  section  27,  or  any  inhibition  at  all. 

Article  5,  section  27  of  the  constitution  is  as  follows:  "The 
legislature  may,  by  law,  diminish  or  increase  the  compensa- 
tion of  any  or  all  the  following  officers,  to  wit:  Gkivernor, 
lieutenant-governor,  secretary  of  state,  state  auditor,  state 
treasurer,  attorney  general,  superintendent  of  public  instruc- 
tion, commissioner  of  immigration  and  labor,  justices  of  the 
supreme  court  and  judges  of  the  district  courts  and  district 
attorneys;  but  no  diminution  or  increase  shall  affect  the 
compensation  of  the  officer  then  in  office  during  his  term: 
Provided,  however,  that  the  legislature  may  provide  for  the 
payment  of  actual  and  necessary  expenses  of  the  governor, 
secretary  of  state,  attorney  general  and  superintendent  of 
public  instruction  incurred  while  in  the  performance  of  offi- 
cial duty.'* 

This  language  is  plain  and  would  seem  to  leave  no  doubt 
as  to  its  meaning.  The  legislature  may,  by  law,  diminish  or 
increase  the  compensation  of  any  or  all  of  the  following 
officers:  Qovemor,  lieutenant-governor,  secretary  of  state, 
state  auditor,  state  treasurer,  attorney  general,  superintendent 
of  public  instruction,  commissioner  of  immigration  and  labor, 
justices  of  the  supreme  court  and  judges  of  the  district  courts 
and  district  attorneys;  but  no  diminution  or  increase  shall 
affect  the  compensation  of  the  officer  then  in  offiee  during 
his  term.  That  is,  the  legislature  by  law  may  increase  or 
diminish  the  salary  fixed  by  the  constitution  or  the  legislature, 
but  no  diminution  or  increase  shall  affect  the  compensation 
of  the  officer  in  office  at  the  time  of  such  diminution  or  in- 
erease.  This  does  not  say  that  the  inhibition  applies  after 
the  legislature  has  once  fixed  the  salary,  but  it  applies  to 
any  diminution  or  increase  made  by  law. 

Article  5,  section  17  of  the  constitution  which  fixes  the 
aalary  of  the  district  judges,  until  otherwise  provided  by 
the  legislature;  places  no  limitation  on  the  inhibition  con- 
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tained  in  askiele  5,  fleetion  27.  While  artMe  4,  seetion  19, 
in  rdatkm  to  the  salaries  of  the  exeeutiTe  officets  of  the  stale; 
says,  ^'diatt  leceive  for  their  services  eonpensation,  which) 
for  the  term  next  ensuing  after  the  adoption  of  the  eonstitu* 
tion,  is  fixed  as  follow^,"  etc.  Yet  the  eyident  intent  of 
the  makers  of  the  oonstitntion  was  in  both  sections  to  fix 
a  salary  which  dlonld  be  the  eompensaticHi  of  sneh  officers 
until  the  legislature  provided  otherwise;  but  neither  of  these 
sections  in  any  way  change  or  modify  article  5,  section  27. 
The  latter  grants  to  the  legislature  power  to  diminish  or 
increase  the  salary  of  the  officers  named  therein,  but  pro^ 
hibits  an  increase  from  affecting  the  compensation  of  the 
officer  then  in  office.  The  provisions  of  article  5,  section  27, 
are  too  plain  to  call  for  technical  construction.  There  can 
be  no  doubt  about  the  meaning  of  the  language  used. 

Plaintiffs  also  contend,  that  inasmuch  as  the  legislatiire 
has  otherwise  provided  by  law  for  the  salary  of  district  judges 
in  the  act  of  March  14,  1907,  that  there  is  no  law  fixing  or 
providing  for  a  salary  for  such  officers,  unless  said  act  applies 
to  the  judges  now  in  office.  This  argument  ignores  the  pro- 
vision of  article  5,  section  27,  that  the  salary  of  a  district 
judge  cannot  be  diminished  or  increased  during  the  term  of 
office  of  the  officer  then  in  office ;  also  that  said  statute  must 
be  applied  in  adcordance  with  the  provisions  of  the  constitu- 
tion and  not  the  constitution  in  conformity  to  the  statute. 
The  statute  became  a  law  upon  its  passage  and  approval  as 
provided  by  the  constitution,  and  in  like  manner  it  is  ap- 
plied and  affects  the  officials  therein  named  in  aecordance 
with  the  constitution,  but  no  diminution  or  increase  shall 
affect  the  officer  then  in  office. 

In  the  act  of  March  14,  1907,  the  legislature  provided  in 
section  1  that  the  salary  of  the  executive  officers  therein 
named  shall  not  be  increased  during  the  present  term  of 
such  officer,  while  in  section  2,  fixing  the  salary  of  the  judicial 
officers,  nothing  was  said  about  said  raise  not  affecting  the 
officers  then  in  office.  From  this  it  is  contended  that  the 
legislature  has  placed  a  construction  upon  the  constitution, 
and  decided  that  the  act  raising  the  salary  of  the  district 
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judges  should  apply  to  the  officers  then  in  office.  A  com- 
parison of  this  act,  however,  discloses  that  the  language  of 
section  1  follows  very  closely  the  language  of  the  constitu- 
tion, article  4,  section  19,  and  section  2  of  said  act  follows 
article  5,  section  17,  the  former  of  which  contains  an  in- 
hibition as  to  changing  the  salary  of  the  officers  named 
therein,  while  the  latter  contains  no  inhibition.  The  legis- 
lature evidently  concluded  it  was  advisable  to  follow  the 
language  of  the  constitution  in  fixing  salaries  as  near  as  it 
was  practicable,  but  there  is  nothing  in  the  act  to  indicate 
that  the  legislature  overlooked  the  general  prohibition  found 
in  article  5,  section  27  against  increasing  the  salary  of  judicial 
as  well  as  executive  officers.  But  had  the  legislature  in- 
tended that  the  act  in  question  should  apply  to  the  officials 
then  in  office,  it  is  not  probable  that  they  would  have  over- 
looked an  appropriation  to  pay  such  increase.  The  fact  that 
the  legislature  made  no  appropriation  argues  forcibly  that 
the  legislature  did  not  intend  to  make  the  act  applicable  to 
the  officers  then  in  office.  The  reason  for  this  prohibition 
would  seem  to  be  apparent  to  anyone,  and  its  wisdom  is 
beyond  question.  It  is  to  prevent  public  officials  from  using 
the  power  of  the  office  for  their  own  personal  advantage  in 
securing  additional  compensation  after  the  tenure  has  begun. 
As  said  by  the  supreme  court  of  Colorado,  **  Nothing  in  line 
of  partisan  or  personal  legislation  could  be  more  mischievous 
than  that  the  general  assembly  should  have  the  power  at 
the  opening  of  the  legislative  session  to  rush  through  acts 
increasing  or  diminishing  the  salaries  of  those  just  elected 
to  executive  offices.  The  temptation  thus  to  reward  favor- 
ites, punish  opponents,  or  make  bids  for  executive  favors 
would  be  as  great  immediately  before  such  officers  had  quali- 
fied as  afterward."  {Carlile  v.  Henderson^  17  Colo.  532,  31 
Pac.  118.)  The  same  argument  would  apply  to  judicial  offi- 
cers, and  the  framers  of  the  constitution  evidently  intended 
to  remove  from  the  judiciary  any  temptation  to  use  the  power 
of  the  office  to  secure  an  increase  of  salary  which  would 
apply  to  the  term  of  office  when  such  increase  was  made. 
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Our  attention  is  called  to  the  case  of  State  v.  Tin^jey,  24 
Utah,  225,  67  Pac.  33,  and  counsel  for  plaintiffs  argue  with 
much  force  that  the  supreme  court  of  Utah  in  this  case  con- 
strued a  provision  of  the  constitution  of  that  state  similar 
to  the  constitution  of  Idaho  in  accordance  with  the  conten- 
tion of  plaintiffs.  The  legislature  of  Utah  passed  an  act 
increasing  the  salary  of  the  various  executive  oflBcers  of  the 
state,  and  the  court  held  that  it  inured  to  the  benefit  of  the 
officers  in  office  at  the  time  said  act  became  a  law.  The 
court  in  that  case  gave  two  reasons  which  seemed  to  such 
court  sufficient  to  justify  its  holding. 

Article  7,  section  20  of  the  constitution  of  Utah,  after  nam- 
ing the  officers,  says:  *' Shall  receive  for  their  services  quar- 
terly a  compensation  as  fixed  by  law,  which  shall  not  be 
diminished  or  increased  so  as  to  affect  the  salary  of  any 
officer  daring  his  term,  or  the  term  next  ensuing  after  the 
adoption  of  this  constitution."  And  also  in  the  same  sec- 
tion, **The  compensation  of  the  officers  provided  for  bj''  this 
article,  until  otherwise  provided  by  law,  is  fixed  as  follows," 
etc.  It  was  held  in  that  case  that  inasmuch  as  the  legislature 
at  the  same  session  made  an  appropriation  to  meet  such  in- 
creased salary  of  the  officers  mentioned  in  the  act,  that  the 
legislature  thereby  placed  a  construction  upon  the  constitu- 
tion which  would  govern,  the  court  in  that  particular  case, 
for  the  reason  that  the  meaning  of  the  language  used  in  said 
article  5,  section  20,  was  doubtful. 

In  the  case  at  bar  the  legislature  made  no  appropriation 
to  pay  the  increased  salary  of  the  judges  then  in  office  under 
the  provisions  of  the  act  of  March  14th.  Applying  the  argu- 
ment of  the  supreme  court  of  Utah  to  the  act  under  con- 
sideration, the  failure  to  make  such  appropriation  would  im- 
ply a  legislative  intent  that  such  act  was  not  intended  to 
apply  to  the  officials  then  in  office. 

The  Utah  court  also  held  that  the  language  of  article  7, 
section  20,  ''Compensation  as  fixed  by  law,  which  shall  not 
be  diminished  or  increased  so  as  to  affect  the  salary  of  any 
officer  during  his  term,"  etc.,  meant  a  compensation  fixed  by 
statute  law  should  not  be  diminished  or  increased,  etc. ;  that 
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the  oompeiisation  fixed  hy  the  oonstitation  was  not  a  com- 
p^Dsatkm  fijwd  by  law,  hence  such  increase  applied  to  tke 
officer  then  in  office. 

The  constitution  of  this  state,  article  5,  section  27«  how- 
ever, says:  "The  legislature  may,  by  law,  diminish  or  increase 
....  but  no  diminution  or  increase  shall  affect  the  com* 
pensation  of  the  officer  then  in  office."  It  does  not  say  the 
"compensation  as  fixed  by  law,"  but  any  oompensation 
whether  fixed  by  the  constitution  or  by  statute  law,  may  be 
diminished  or  increased,  but  such  diminution  or  increase  shall 
not  apply  to  the  officer  then  in  office.  It  will  thus  be  seen 
that  the  constitution  of  Utah  is  very  different  from  the  con- 
stitution o|  Idaho,  and  that  the  terms  of  the  act  under  cod'* 
siderytion  in  that  case  are  very  different  from  the  act  uoder 
consideration  in  this  case. 

The  Utah  case  is  not  an  authority  in  this  case.  The  con- 
stitution of  Idaho  is  plain  aild  its  meaning  without  doubt; 
it  does  not  call  for  technical  construction,  and,  admitting 
that  the  act  indicated  a  legislative  construction  of  the  con- 
stitution, still  it  is  apparent  from  the  act  itself  that  the  legis- 
lature did  not  intend  that  the  act  of  March  14,  1907,  shouid 
apply  to  the  officers  then  in  office.  The  demurrer  to  the  com- 
plaint will  be  sustained  without  costs. 

Sullivan,  J.,  concurs. 

Ailshie,  C.  J.,  did  not  sit  at  the  hearing  or  participate  in 
this  opinion* 
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(Notomber  tl,  190f.) 

NEUSTADtER  BROS.,  a  Corporation,  Appellant^  ▼.  ED- 
WIN DOUST,  Sheriff,  ReBpondent 

[98  Fao.  978.] 

Chatt<l    innti«iAe»->-I\)]iE(^8Uia    Salb— -IirjuNctidN    to  BssTiAm 
64LB — Aonoir  bt  Oommon  Cbbsitob. 

1.  Where  an  order  is  made  diMolving  an  injiinetlon  and  mutain* 
Ing  a  demurrer  and  the  plaintiif  refoaes  or  neglecta  to  amend,  and 
thereafter  the  eonrt  entmr  a  judgment  of  diemiBsal,  and  the  plain- 
tiff  appeals  from  the  Judgment  within  one  year  after  ita  entry^ 
and  more  titan  irixty  days  aftaa  the  entry  of  the  first  order,  the 
aypeal  tram  the  judgment  is  ndthin  time  and  will  be  eonsidned  •■ 
its  merhs,  but  the  appellate  eomt  will  not  reriew  the  aetion  of  the 
eonrt  in  diseoHing  the  injunction. 

2.  Where  a  creditor  of  L.  9b  W.  commences  an  aetion  under 
seetioh  3396,  Bevised  Statutes,  te  enjoin  the  sheriff  from  the  sale  of 
personiil  property  eoTcred  by  chattel  mortgage,  and  fails  to  show 
in  his  complaint  that  the  debtor  is  insolvent,  ot  that  he  has  no  other 
property  oat  of  which  to  pay  the  plaintiif,  and  no  demand  has  been 
made  upon  the  debtor  for  payment,  and  also  fails  to  show  that  he 
has  obtained  any  judgment  against  the  debtor,  or  has  instituted  any 
•ction  against  him  on  the  claim  or  has  eansed  the  property  about  to 
be  sold  to  be  attached  as  seeniity  fbr  the  payment  of  the  debt, 
and  fails  to  connect  himself  With  any  interest  in  or  demand  upon  the 
property  aboat  to  be  sold;  HelA,  that  the  complaint  does  not  stat<$ 
a  good  cansa  of  action  and  that  a  demurrer  thereto  was  properly 
sustained. 

3.  In  order  to  entitle  a  creditor  to  an  injunction  against  the  sale 
of  pexsonal  property  seenred  by  a  chattel  mortgage,  and  enable 
him  io  rerisi  the  foreelosura  thereof,  he  should  connect  himself 
with  some  interest  in  or  claim  upon  the  specific  property  either  by 
judgment,  lien  or  attachment  in  order  to  constitute  him  an  '^  in- 
terested party"  within  the  meaning  of  section  3396,  Bevised  Stat- 
utes. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  the  County  of  Kootenai.    Hon.  R.  T.  Morgan,  Judge. 

Action  by  the  plaintiff  to  restrain  the  sheriff  from  selling 
certain  personal  property  under  affidavit  and  notice  for  the 
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sale  of  such  property  on  chattel  mortgage.  Demurrer  to  the 
complaint  sustained  and  judgment  of  dismissal  entered. 
Plaintiff  appealed  from  the  judgment.    Affirmed. 

Samuel  B.  Stem  and  A.  Q.  Kerns;  for  Appellant. 

Every  complaint  should  receive,  if  possible,  such  a  liberal 
construction  as  will  permit  issues  to  be  joined  with  respect 
to  the  facts  and  the  law,  so  that  a  result  may  be  had  which 
will  eventually  test  the  issues  upon  their  merits.  {Broxvn  v. 
Baldwin  (Wash.),  89  Pac.  483.)' 

The  complaint  shows  that  the  plaintiff  in  its  own  corporate 
capacity,  and  as  assignee,  representing  a  large  indebtedness 
against  the  mortgagors,  is  maintaining  the  action  so  that  the 
property  covered  by  said  mortgage  would  be  applied  to  the 
payment  of  these  claims,  and  that  it  would  not  be  so  applied 
if  it  was  allowed  to  be  sold  under  a  fraudulent  and  void 
mortgage,  and  therefore  asks  that  the  sheriff  be  restrained 
from  selling  the  property  under  such  mortgage.  This  cer- 
tainly shows  that  it  has  an  interest  in  the  matter  complained 
of.  The  creditors  represented  by  the  plaintiff  had  the  right 
to  attack  this  mortgage  and  pray  for  injunctive  relief.  (7 
Current  Law,  pp.  638,  639,  sec.  4,  and  cases  there  cited; 
Stephens  v.  Pernne,  143  N.  Y.  476,  39  N.  E.  11.)  The  state 
of  Idaho  has  substantially  the  same  statute  as  the  state  of 
New  York. 

Ezra  B.  Whitla,  for  Bespondent 

The  only  question  raised  in  the  court  below  was  fully  and 
completely  decided  and  settled  by  an  appealable  order,  and 
the  fact  that  the  court  afterward  made  another  order  which 
might  be  appealable  under  section  4807,  Bevised  Statutes, 
does  not  add  any  force  or  give  any  greater  rights  to  the 
order  already  made,  and  an  appeal,  if  taken  at  all  from  the 
first  order,  must  be  taken  within  the  time  provided  by  the 
statute.  The  order  of  May  14th  decided  the  case,  and  the 
order  of  August  17th  was  simply  a  mere  formality.  (AmM 
v.  Sinclair,  11  Mont.  556,  28  Am.  St.  Rep.  489,  29  Pac  340; 
Brown  v.  Vancleave,  86  Ky.  381,  6  S.  W.  25.) 
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The  order  of  August  17th  was  an  order  after  final  judg- 
ment. (Oliver  v.  Kootenai  County,  13  Idaho,  281,  90  Pac. 
107.) 

The  plaintiff  has  not  alleged  that  the  firm  of  Lange  & 
Wunderlich  are  insolvent  or  that  they  do  not  have  sufficient 
property  to  satisfy  all  of  their  creditors.  In  such  a  case  as 
this  insolvency  or  its  equivalent  is  a  necessary  allegation  in 
a  complaint.  {Rockford  Watch  Co.  v.  Bump,  12  Wash.  647, 
42  Pac.  213.) 

The  plaintiff  is  not  entitled  to  maintain  any  action  against 
the  defendant  until  by  legal  or  other  proceedings  he  has  ob- 
tained some  right  to  the  property  covered  by  the  mortgage 
given  to  the  defendant  bank,  and  its  failure  to  allege  that 
it  has  such  a  right,  or  that  it  has  commenced  some  proceed- 
ings to  obtain  such  a  right,  deprives  it  of  a  cause  of  action 
against  the  respondent.  {Howe  v,  Cochran,  47  Minn.  403,  50 
N.  W.  368 ;  Ellinghor  v.  Brakken,  36  Minn.  156,  30  N.  W.  659 ; 
Sherwin  v.  Oaghagen,39  Neb.  238,  57  N.  W.  1005;  Fitzgerald 
V.  Andrews,  15  Neb.  52,  17  N..W.  370;  High  on  Injunctions, 
1403;  Talboti  v.  BandaU,  3  N.  Mex.  226,  5  Pac.  533.) 

''A  creditor  at  large  cannot  attack  a  chattel  mortgage  as 
fraudulent  until  he  has  obtained  judgment  and  execution  or 
some  legal  process  against  the  mortgaged  property.*'  (Peo- 
ple's Sav.  Bank  v.  Bates,  120  U.  S.  556,  30  L.  ed.  754,  7  Sup. 
Ct.  Rep.  679;  Feary  v.  Cummings,  41  Mich.  376-383,  1  N.  W. 
946;  Yetzer  v.  Young,  3  S.  Dak.  263,  52  N.  W.  1054;  Noyes 
V.  Boss,  23  Mont.  425,  75  Am.  St.  Rep.  543,  59  Pac.  367,  47 
L.  R.  A.  400;  Youngburg  v.  Walsh,  72  Kan.  220,  83  Pac. 
972.) 

The  plaintiff  does  not  show  that  it  is  a  party  "interested** 
in  this  proceeding,  or  that  it  had  any  "interest"  in  the  sub- 
ject matter  of  the  action.  (Rev.  Stats.,  sec.  3396 ;  Horn  v. 
Water  Co,,  13  CaL  62,  73  Am.  Dec.  569;  Westcott  v.  Patton, 
10  Colo.  App.  544,  51  Pac.  1021  ;^West  Coast  Grocery  Co.  v. 
Stinson,  13  Wash.  255,  43  Pac.  35;  Gale  v.  Frazier,  4  Dak.  196, 
30  N.  W.  138  (aflSrmed  by  TJ.  S.  Sup.  Ct.) ;  Lewis  v.  Harwood, 
28  Minn.  428,  10  N.  W.  586;  Limberg  v.  Higginbotham,  11 
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C!olo.  316,  18  Pac.  33;  McClurg  v.  Bindery  Co.,  3  S.  Dak.  362, 
44  AnL  St  Bep.  799,S3  N.  W.  428.) 

AILSHIE,  C.  J.— The  respondeat  made  a  motion  to  dis- 
miaa  the  appeal  in  this  ease  on  the  ground  that  it  was  nol 
taken  within  sixty  days  after  the  rendition  and  entry  of  the 
order  from  which  the  appeal  is  taken,  nor  within  one  year 
from  any  final  judgment  in  the  case.  When  the  action  was 
commenced  a  temporary  restraining  order  was  issued,  and 
thereafter,  on  the  fourteenth  day  of  May,  1906,  the  judge 
made  an  order  dissolving  the  injunction.  The  judge  abo 
sustained  the  demurrer  to  the  complaint  at  the  same  time 
he  dissolved  the  restraining  order.  Thereafter,  and  on  the 
twenty-seventh  day  of  August,  "the  plaintiff  having  failed^ 
neglected  and  refused  to  amend  his  complaint,"  the  court 
entered  a  judgment  of  dismissal  and  for  costs  against  the 
plaintiff.  The  appeal  was  taken  on  August  7,  1907,  and  is 
from  the  final  judgment  and  not  from  the  order  dissolving 
the  injunction.  The  appeal  from  the'  judgment  was  taken 
within  one  year  after  the  entry  thereof,  and  is  within  the 
time  prescribed  by  statute,  section  4807,  Revised  Statutes. 
Of  course,  upon  this  appeal,  the  court  cannot  consider  as  to 
whether  or  not  there  was  any  error  in  the  order  dissoWing 
the  injunction  except  in  so  far  as  that  question  may  inci- 
dentally arise  in  the  consideration  of  the  merits  of  the  appeal 
from  the  judgment.  As  we  view  the  matter,  however,  the 
first  was  purely  an  order  dissolving  the  injunetimi.  The 
plaintiff  failing  to  amend  his  eomplaint,  or  rather,  standing 
on  his  original  complaint,  the  court  thereafter  and  on  August 
27th,  entered  a  final  judgment  of  dismissal  and  far  costs. 
An  appeal  from  this  final  judgment  could  properly  be  taken 
within  one  year  as  has  been  done.  The  motion  to  disrniwa  the 
appeal  is  denied. 

This  action  was  commenced  against  the  sheriff  of  Kootenai 
county  to  restrain  and  enjoin  him  from  selling  certain  per- 
sonal property  described  in  the  complaint  under  a  chattel 
mortgage  which  had  been  previously  executed  by  the  copart- 
nership of  Lang  &  Wunderlieh,  in  favor  of  the  Exchange 
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National  Bank  of  Coeur  D'Alene  City.  The  plaintiff  alleged 
its  existence  as  a  corporation  organized  and  doing  business 
under  the  laws  of  the  state  of  Oregon ,  the  copartnership  of 
Lang  &  Wunderlich,  the  official  character  of  the  defendant, 
and  that  on  or  about  the  twenty-fifth  day  of  March,  1905, 
Lang  ft  Wunderlich  executed  and  delivered  to  the  Exchapge 
National  Bank  of  Coeur  D'Alene  City  their  certain  chattel 
mortgage,  a  copy  of  which  was  attached  to  the  complaint  and 
made  a  part  thereof.  Paragraph  5  of  the  complaint  alleges 
86  follows:  ''The  said  chattel  mortgage,  as  to  any  of  the 
creditors  of  said  Lang  ft  Wunderlich,  was  void  from  the  be- 
ginning, and  that  as  to  the  said  creditors  and  any  and  aU  of 
them,  the  said  chattel  mortgage  was  and  still  is  null  and 
void  and  of  no  force  and  effect  whatsoever  or  at  all." 

Paragraph  6  alleges  that  the  holders  of  the  mortgage  made 
affidavit  as  required  by  law  and  placed  the  same,  together 
with  notice,  in  the  hands  of  the  sheriff,  and  that  he  levied 
upon  the  property  and  noticed  it  for  sale,  and  that  if  not; 
restrained,  he  would  sell  the  property  on  the  day  fixed  in 
the  notice.  Paragraph  7  alleges  that  the  plaintiff  sold  and 
delivered  to  Lang  ft  Wunderlich  at  their  instance  and  re- 
quest, between  the  first  day  of  January,  1906,  and  the  twenty- 
third  day  of  February,  1906,  certain  goods,  wares  and  mer- 
chandise of  the  value  of  $234.58.  It  is  further  alleged  that. 
no  part  of  this  sum  has  been  paid  and  that  the  same  is  still 
due  and  owing.  Plaintiff  thereupon  proceeds  to  allege  the 
sale  of  goods  and  merchandise  by  several  other  parties  to 
the  firm  of  Lang  ft  Wunderlich,  and  their  failure  to  pay 
therefor  and  the  assignment  of  those  claims  to  the  plaintiff. 
The  defendant  sheriff  demurred  to  the  complaint  on  the 
grounds  (1)  that  the  complaint  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action;  (2)  that  it  was  ambiguous, 
xmintelligible  and  uncertain;  (3)  that  several  causes  of  action 
have  been  improperly  united;  (4)  that  there  is  a  defect  and 
misjoinder  of  parties  defendant.  The  court  sustained  the 
demurrer,  and  the  only  question  properly  before  us  for  con- 
sideration is  the  sufficiency  of  the  complaint.  The  complaint 
is  totally  defective  and  wholly  insufficient  to  state  a  cause 
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of  action  against  the  sheriff  in  this  case.  The  plaintiff  makes 
no  attempt  to  show  that  Lang  &  Wunderlich  had  no  other 
property  out  of  which  to  pay  their  indebtedness.  It  contains 
no  allegation  of  insolvency,  nor  does  it  allege  any  facts  from 
which  insolvency  can  be  reasonably  inferred.  It  does  not 
state  that  the  plaintiff  has  ever  made  any  demand  on  Lang 
&  Wunderlich  for  the  payment  of  the  debt  due,  nor  does  it 
show  any  steps  taken  toward  the  collection  of  the  same. 
They  are  not  made  parties  defendant  in  the  action  against 
the  sheriff,  nor  has  the  plaintiff  reduced  his  claim  to  a  judg- 
ment. He  has  commenced  no  action  against  Lang  &  Wunder- 
lich— ^has  never  attached  this  or  any  property  and  in  no  way 
connects  his  right,  interest  or  claim  with  the  property  that 
he  seeks  to  restrain  the  sheriff  from  selling,  and  no  assurance 
is  given  when  he  will  prosecute  his  action  or  that  he  will 
ever  obtain  a  judgment  against  them.  It  can  make  no  differ- 
ence to  the  plaintiff  whether  the  sheriff  sells  this  property  or 
not,  if  Lang  &  Wunderlich  pay  the  plaintiff.  If  they  should 
have  the  means  with  which  to  pay  their  indebtedness  to  the 
plaintiff,  or  if  they  have  other  property,  either  merchandise 
or  cash,  then  there  can  be  no  reasonable  objection  to  their 
paying  their  other  debtor,  the  Exchange  National  Bank. 

This  action  is  brought  by  the  plaintiff  to  restrain  the  sheriff 
under  the  provisions  of  section  3396,  Revised  Statutes,  which 
is  as  follows:  '^The  right  of  the  mortgagee  to  foreclose,  as 
well  as  the  amount  claimed  to  be  due,  may  be  contested  in 
the  district  court  by  any  person  interested  in  so  doing,  for 
which  purpose  an  injunction  may  issue  if  necessary."  It 
will  be  noticed  from  the  foregoing  section  that  the  right  of 
the  mortgagee  to  foreclose  his  mortgage  and  sell  the  prop- 
erty covered  by  it,  may  be  contested  by  "any  person  inter- 
ested in  so  doing."  The  question  arises  as  to  whether  a 
general  creditor  who  has  no  lien  upon  the  property  either 
by  contract  or  by  judgment,  and  who  in  no  way  connects 
himself  with  an  interest  in  the  property  by  lien  or  attach- 
ment, is  an  ''interested  party"  within  the  meaning  of  this 
statute.  The  courts  seem  to  have  quite  generally  held  that 
such  a  general  creditor  is  not  an  interested  party.     It  was 
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held  in  an  opinion  by  Mr.  Justice  Field  of  California,  in  the 
case  of  Horn  v.  Volcano  Water  Co,,  13  Cal.  62,  73  Am.  Dec. 
569,  that  in  order  for  a  person  to  be  an  ** interested  party'' 
so  as  to  entitle  him  to  intervene  under  a  statute  which  author- 
izes "interested  persons"  to  intervene,  that  his  interest  **must 
be  that  created  by  a  claim  to  the  demand,  or  some  part 
thereof,  in  suit,  or  a  claim  to,  or  lien  upon,  the  property,  or 
some  part  thereof,  which  is  the  subject  of  litigation.  A  simple 
contract  creditor  of  a  common  debtor  cannot  intervene  in  a 
foreclosure  suit."  The  foregoing  case  seems  to  have  been 
frequently  cited  with  approval  and  followed,  as  will  be  seen 
from  1  Cal.  Notes,  578.      • 

In  Howe  v.  Cochran,  47  Minn.  403,  50  N.  W.  368,  the 
supreme  court  of  Minnesota,  in  considering  the  right  of  a 
general  creditor  to  contest  the  validity  of  a  chattel  mortgage, 
said:  "The  defendants  were  not  in  position  to  question  the 
hoTUik  fides  of  the  mortgage  to  the  plaintiff.  It  is  only  a  sub- 
sequent purchaser  or  mortgagee  or  a  creditor  who  has  laid 
hold  of  the  mortgaged  property  by  legal  process  who  on  that 
ground  can  object  that  the  mortgage  is  invalid." 

In  People's  8av.  Bank  v.  Bates,  120  U.  S.  556,  30  L.  ed.  754, 
7  Sup.  Ct.  Rep.  679,  a  case  that  was  taken  up  from  the  state 
of  Michigan  to  the  supreme  court,  it  is  said:  "A  creditor  at 
large  cannot  attack  a  chattel  mortgage  as  fraudulent  until  he 
has  obtained  judgment,  execution  or  some  legal  process 
against  the  mortgaged  property."  The  supreme  court  cites 
and  reviews  a  number  of  cases  in  support  of  this  position. 

In  West  Coast  Grocery  Co.  v.  Stinson,  13  Wash.  255,  43 
Pac.  35,  the  supreme  court  of  Washington  had  under  con- 
sideration section  1656  of  the  Code  of  that  state,  which  is  to 
the  same  effect  and  in  part  identical  with  our  section  3396, 
and  held  that,  before  a  creditor  could  be  heard  to  contest  the 
foreclosure,  he  must  show  "an  interest  in  the  subject  matter." 
{Rockfjord  Watch  Co.  v.  Bump,  12  Wash.  647,  42  Pac.  213; 
Yetzer  v.  Young,  3  S.  Dak.  263,  52  N.  W.  1054;  Fearey  v. 
Cummings,  41  Mich.  376,  1  N.  W.  946 ;  McCormick  Harvesting 
Machine  Co.  v.  De  La  Mater,  114  Iowa,  382,  86  N.  W.  365; 
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Sweet  V.  Oliver,  56  Iowa,  744,  10  N.  W.  276;  Treanar  v.  BmH, 
90  Iowa,  575,  58  N.  W.  914.) 

It  would  seem  from  the  foregoing  authorities  that  even  if 
the  plaintiff  had  otherwise  pleaded  a  good  cause  of  action, 
he  would  still  not  be  within  the  purview  of  the  statute,  in 
that  he  in  no  way  connects  himself  with  an  interest  in  or 
claim  upon  the  property  about  to  be  sold.  When  he  prosecutes 
his  action,  and  seeks  to  enjoin  a  sheriff  from  the  discharge  of 
his  official  duty  under  process  delivered  him,  the  plaintiff 
should  be  required  to  state  a  good  cause  of  action,  and  con- 
nect himself  with  such  an  interest  as  would  entitle  him  to  re- 
lief before  being  allowed  to  proceed  further.  Such  has  not 
been  done  in  this  case,  and  the  demurrer  was  properly  sus- 
tained. If  the  plaintiff  conceived  that  this  mortgage  was 
absolutely  void,  or  that  any  part  of  the  property  offered  for 
sale  by  the  defendant  sheriff  was  not  covered  by  the  mortgage, 
he  had  an  ample,  plain,  and  speedy  remedy  at  law  by  attach- 
ment. The  judgment  is  affirmed,  with  costs  in  favor  of  re- 
spondent. 

Sullivan,  J.,  concurs. 


(November  28,  1907.) 

IN  RE  SQUIRES. 

[92  Pac.  754.] 

Habcas  CoRPus*-<:;oMMrtnNe  1iCa<hstratb-*Evidkncs— Prbi^tionabt 
Examination — Amount  of  £vn>BNCB — Reasonable  or  Pbobabu 
Cause — ^Beasonablb  Doubt — ^Discretion  or  Maoistbate — ^Abusi 
or. 

1.  Held,  that  there  was  sufficient  evidence  in  this  case  to  war- 
rant the  committing  magistrate  to  hold  the  petitioner  for  trial 
in  the  district  court. 

2.  In  a  preliminarj  examination,  the  state  is  not  bound  to  pro- 
duce all  of  its  evidence,  and  if  it  produces  sufficient  to  satisfy 
the  committing  magistrate  that  a  crime  has  been  conunitted,  and 
that  there  is  reasonable  or  probable  cause  to  believe  that  the  peti- 
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tioner  committed  it,  it  is  the  dutj  of  the  magistrate  to  hold  the 
petitioner  for  trial. 

3.  Bj  "reasonable  or  probable  cause,"  is  meant  such  evidence 
as  would  lead  a  reasonable  person  to  believe  that  the  accused  party 
has  probably  or  likely  committed  the  offense  charged. 

4.  In  a  preliminary  examination,  the  state  is  not  required  to 
establish  the  guilt  of  the  petitioner  beyond  a  reasonable  doubt,  and 
the  phiase,  "reasonable  or  probable  cause,"  as  used  in  subdivision 
7  of  section  8354,  Revised  Statutes,  is  not  equivalent  to  the  phrase, 
"beyond  a  reasonable  doubt." 

5.  Held,  that  it  appears  from  the  evidence  that  a  public  offense 
had  been  committed,  and  that  there  was  sufficient  cause  to  believe 
the  petitioner  guilty  thereof.  That  being  true,  the  committing 
magistrate  did  not  abuse  his  discretion  in  holding  the  petitioner  to 
appear  for  triaL 

(Syllabus  by  the  court.) 

ORIGINAL  application  in  this  court  for  writ  of  habeas 
cotTms.  Application  for  a  discharge  of  the  prisoner  denied, 
and  the  prisoner  remanded  to  the  custody  of  the  sheriff  of 
Latah  county. 

S.  S.  Denning,  for  Petitioner,  cites  no  authorities  on  points 
decided  by  the  court 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow,  J.  H.  Peter- 
son, and  B.  S.  Crow,  for  State. 

In  order  to  hold  a  defendant  under  section  8354,  Revised 
Statutes,  it  is  not  necessaiy  that  the  state  present  such  a  case 
at  the  preliminary  examination  as  would  be  required  to  con- 
vict him  in  the  district  court  beyond  a  reasonable  doubt. 
{In  re  Sly,  9  Idaho,  779,  76  Pac.  766.)  Under  the  section  of 
the  statute  above  referred  to,  it  is  uniformly  held  that  the 
question  of  the  preliminary  showing  which  the  state  is  re- 
quired to  make  at  the  examination  of  the  prisoner  is  a  ques- 
tion apart  from  that  of  the  showing  it  must  make  on  present- 
ing the  case  to  a  jury.  ''Reasonable  or  probable  cause''  is 
by  no  means  the  equivalent  of  ** beyond  a  reasonable  doubt.'* 
The  evidence  taken  at  the  preliminary  hearing  must  be  taken 
to  prove  all  that  it  tends  to  prove.  (Ex  part^  Chatfield 
(Cal.),  36  Pac.  948.) 

Idaho,  Vol.  la— 40 
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On  application  for  a  writ,  under  statutes  similar  to  ours,  if 
jurisdiction  exists,  the  proceedings  before  a  magistrate  will 
not  be  reviewed,  and  the  merits  of  the  case  will  not  be  deter- 
mined. {Ex  parte  Becker,  86  Cal.  402,  25  Pac.  9 ;  People  v. 
Smith,  1  Cal.  9;  21  Cyc.  325,  and  citations.) 

This  court  has  declared  that  an  application  for  a  writ  of 
habeas  corpus  should  be  denied  where  it  is  not  shown  that  the 
committing  magistrate  has  abused  the  discretion  which  the 
law  vests  in  him,  when  the  depositions  taken  at  the  examina- 
.tion  show  that  a  crime  has  been  committed,  and  it  is  reason- 
ably probable  that  the  petitioner  committed  such  crime.  {In 
re  Levy,  8  Idaho,  53,  66  Pac.  806.) 

SULLIVAN,  J. — ^This  is  an  application  for  a  writ  of 
habeas  corpus  by  A.  H.  Squires,  who  was  held  to  answer  to 
the  district  court  on  a  charge  of  manslaughter  by  the  probate 
judge  of  Latah  county.  This  application  is  made  under  the 
provisions  of  subdivision  7  of  section  8354,  Revised  Statutes. 
Said  section  provides,  after  enumerating  certain  causes  in 
which  a  writ  may  issue,  as  follows:  "Where  a  party  has  been 
committed  on  a  criminal  charge  without  reasonable  or  prob- 
able cause."  Counsel  for  the  petitioner  contends  that  the 
evidence  does  not  show  reasonable  or  probable  cause  for  hold- 
ing the  petitioner  to  appear  before  the  district  court 

It  appears  from  the  evidence  contained  in  the  record  that 
on  July  17,  1907,  the  petitioner  was  the  owner  of  a  restaurant 
in  the  town  of  Troy,  said  Latah  county;  that  the  deceased, 
one  Robert  Clem,  who  was  addicted  to  drink,  had  worked  for 
the  petitioner  at  various  times,  and  frequented  said  restau- 
rant. On  the  morning  of  July  17th,  about  1  o'clock,  the 
deceased  was  in  the  defendant's  restaurant  He  had  over- 
turned and  broken  some  dishes,  and  the  petitioner  put  him 
out  of  his  restaurant.  It  appears  that  before  the  petitioner 
put  the  deceased  out  of  his  restaurant,  they  quarreled,  and 
the  deceased  called  the  petitioner  ''some  black  name." 
Shortly  after  the  petitioner  had  put  him  out,  deceased  was  ob- 
served by  three  or  four  people  lying  at  the  edge  of  the  side- 
walk, some  sixty  or  seventy  feet  from  the  door  of  the 
restaurant,  with  his  coat  off.    One  of  those  parties  had  a 
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lantern,  and  stopped  and  ascertained  that  it  was  Clem  and 
spread  his  coat  over  his  shoulders,  thinking  that  he  was  in  a 
dronkeu  stupor  or  sleep.  Clem  laid  there  until  ahout  half 
after  6  o'clock  the  following  morning,  when  he  was  taken 
from  there  to  his  home,  on  the  suggestion  of  a  physician,  and 
remained  in  an  unconscious  condition  until  his  death  occurred 
about  half  after  3  o'clock  on  the  afternoon  of  the  17th  of 
July,  1907. 

It  appears  from  the  evidence  that  the  petitioner  told  dif- 
ferent stories  in  regard  to  what  occurred  at  the  time  he  put 
the  deceased  out.  One  witness  testified,  as  follows,  to  wit: 
"Mr.  Squires  says  I  took  Clem  out  of  there,  and  he  called 
me  some  black  name,  and  that  Clem  said  he  would  get  a 
butcher  knife,  and  cut  them  [him]  down  to  his  size;  and 
then  Squires  says  he  fell  down  there,  and  pointed  with  his 
hand  like  that,  and  over  there,  and  pointed  at  another  place 
over  where  he  was  lying.  He  fell  there,  and  he  fell  there,  and 
over  there."  And  he  told  others  when  he  pushed  Clem  out  of 
his  door,  Clem  did  not  fall,  but  **he  just  kind  of  squatted." 

It  further  appears  that  the  petitioner  was  in  and  about 
said  restaurant  for  some  time  after  he  had  put  the  deceased 
out,  and  one  witness  testified  that  the  petitioner  told  him 
after  he  had  put  the  deceased  out,  he -went  home  and  went  to 
bed. 

It  further  appears  that  the  deceased  had  a  number  of  con- 
tusions on  his  body.  They  were  on  his  arms,  his  leg,  and  his 
head.  On  his  head  the  bruises  were  severe,  and  on  the  left 
side,  above  the  ear,  there  was  a  contusion,  swollen,  and  about 
two  inches  in  diameter.  The  physician  who  made  the  post- 
mortem examination  testified  that  it  was  his  opinion  that  the 
deceased  came  to  his  death  by  reason  of  such  wounds  and 
contusions.  The  presence  of  a  large  blood  clot  on  the  brain, 
and  a  half  pint  of  blood,  which  the  doctor  testified  he  found 
in  the  right  side  of  his  head,  was  the  cause  of  his  death,  in 
the  opinion  of  the  doctor. 

It  will  serve  no  useful  purpose  to  go  into  the  evidence  any 
further.  We  think  from  all  of  the  evidence  it  shows  the 
commission  of  a  crime,  and  that  there  was  reasonable  or  prob- 
able cause  for  believing  the  petitioner  committed  it    Counsel 
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for  the  petitioner  contends  that  drunkenness  was  the  cauae 
of  the  death  of  the  deceased,  and  cites  Taylor's  Medical  Juris- 
prudence, the  Clark-Bell  edition,  page  203,  and  other  medical 
works  as  to  the  effect  of  alcohol  on  the  stomach  and  brain. 
The  physician  and  sui^eon  who  made  the  postmortem  exam- 
ination testified  that,  in  his  opinion,  the  cause  of  Clem's 
death  was  violence,  and  not  drunkenness — ^not  alcoholic 
poisoning.  The  physician  testified  that  the  half  pint  of  blood 
found  in  the  right  side  of  the  head  could  not  have  been  pro- 
duced by  alcoholic  poisoning,  and  that  the  amount  of  blood 
so  found  is  very  much  greater  than  would  be  found  in  a  case 
of  apoplexy. 

In  a  preliminary  examination,  the  state  is  not  bound  to 
produce  all  of  its  evidence.  If  it  produces  such  evidence  as 
would  induce  a  reasonable  man  to  believe  that  the  accused 
party  probably  or  likely  committed  the  offense  charged,  it  is 
the  duty  of  the  magistrate  to  hold  the  defendant  for  trial. 
The  state  is  not  required  to  establish  the  guilt  of  the  de- 
fendant beyond  a  reasonable  doubt,  as  upon  the  trial,  and 
the  phrase,  ''reasonable  or  probable  cause,"  is  not  equivalent 
to  *' beyond  a  reasonable  doubt"  {Ex  parte  ChaifiM 
(Cal.),  36  Pac.  948.) 

This  court  held  in  Be  Levy,  8  Idaho,  53,  66  Pac  806,  that 
the  application  for  a  writ  of  habeas  corpus  should  be  denied, 
where  it  is  not  shown  that  the  committing  magistrate  has 
abused  the  discretion   which  the  law  vests  in  him. 

We  think  it  sufficiently  appears  from  the  testimony  in  this 
case  that  a  public  offense  has  been  committed,  and  that  there 
is  sufficient  cause  shown  to  warrant  the  holding  of  the  peti- 
tioner for  trial  in  the  district  court. 

The  only  question  raised  on  this  application  is  whether  the 
committing  magistrate  abused  his  discretion  in  holding  the 
petitioner  to  appear  for  trial  under  the  evidence  adduced  on 
the  hearing.  After  carefully  reviewing  the  whole  evidence, 
we  are  satisfied  that  there  was  no  abuse  of  discretion  in  that 
matter.  The  release  of  the  petitioner  is  therefore  denied,  and 
it  is  ordered  that  he  be  remanded  to  the  care  and  custody  of 
the  sheriff  of  Latah  county. 

Ailshie,  C.  J.,  concurs. 
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(November  25,  1907.) 

H.  B.  Mcknight,  Respondent,  v.  SCHUYLEB  GRANT, 
Trustee,  Appellant. 

[92  Pac.  989.] 

Judicial  Pownt  oi*  the  State — Jurisdiction  of  Pbobatb  Judge — 
jubxsdicnok  of  pkobatb  court — publication  of  summons — 
Order  for  Publication  of  Summons — Authority  to  Make  Such 
Order — Misnomer  of  Plaintiff  in  Published  Summons — ^Vabi- 
AMGS  AND  Mistake  in  Summons  as  Published— Showing  of  Due 
Diligence — Nonresident  Defendant. 

1.  Neither  section  13  nor  section  21  of  article  5  of  the  consti- 
tution* prohibits  the  legislature  from  authorizing  and  empowering 
a  probate  judge  to  make  an  order  for  the  publication  of  summons 
in  a  case  pending  in  the  district  court  involving  a  sum  or  eontro- 
Torsj  over  which  the  probate  court  has  no  jurisdiction. 
•  2.  Section  4145  of  the  Be  vised  Statutes,  which  authoiizes  a  pro- 
bate or  district  court  to  make  an  order  for  the  publication  of  sum- 
mons upon  showing  of  certain  facts  hj  affidavit,  is  not  in  conflict 
with  the  constitution  on  account  of  its  authorizing  a  probate  judge 
to  make  the  order  for  publication  in  a  case  not  pending  in  his  court. 

8.  Section  13  of  article  5  of  the  constitution  which  prohibits  the 
legislature  from  depriving  the  judicial  department  of  the  state  gov- 
ernment of  any  power  or  jurisdiction  that  rightfully  pertains  to  it 
was  intended  onlj  to  preserve  to  the  judicial  department  of  the 
0tate  the  right  and  power  to  finally  determine  controversies  between 
parties  involving  their  rights  and  upon  whose  olaims  some  decision 
or  judgment  must  be  rendered  or  determination  made,  or  rather 
to  determine  controverted  questions. 

4.  The  statement  contained  in  a  summons  as  to  the  time  within 
which  the  defendant  was  required  to  appear  and  answer,  examined 
and  held  to  be  a  sufficient  compliance  with  the  requirements  of  sub- 
division 3  of  section  4140  of  the  Revised  Statutes. 

5.  Where  plaintiff's  true  name  as  appeared  in  the  summons  and 
complaint  was  ''H.  B.  McKnight, ''  and  the  name  appeared  cor- 
rectly in  the  copy  of  summons  and  complaint  mailed  to  the  defend- 
ant, but  in  the  summons  as  published  the  name  appeared  as  "H. 
B.  Knight":  Held,  that  the  mistake  was  not  fatal  to  the  juris- 
diction and  that  a  judgment  by  default  entered  thereon  is  not  void 
on  account  of  such  mistake. 

6.  Where  in  the  publication  of  a  summons  the  word  '^ filed" 
was  omitted  from  the  following  sentence|  "You  are  hereby  noti- 
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fled  and  required  to  appear  in  the  above-entitled  court  in  the  above- 
entitled  cause  and  answer  the  complaint  of  the  plaintiff  filed  herein ' ' : 
Held,  that  the  error  or  omission  is  not  such  a  variance  as  to  be  fatal 
to  the  jurisdiction  in  a  case  where  the  copy  of  the  summona  and  com- 
plaint mailed  to  the  defendant  were  correct. 

7.  Where  a  plaintiff  makes  affidavit  for  the  publication  of  a 
summons  and  shows  unequivocally  by  his  affidavit  that  the  defend- 
ant resides  out  of  the  state  at  the  time  of  the  making  of  the  affi- 
davit, and  has  resided  out  of  the  state  for  a  long  time  prior  thereto, 
and  that  he  is  not  within  the  state  and  does  not  reside  within  the 
state,  it  is  unnecessary  for  him  to  show  that  he  has  exercised  any 
further  diligence  in  an  attempt  to  find  the  defendant  within  tlM 
state. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict, for  the  County  of  Nez  Perce.  Hon.  Edgar  C.  Steele, 
Judge. 

Action  by  plaintiff  to  recover  from  the  defendant  a  som-of 
money,  and  service  had  by  publication;  defendant  specially 
appeared  and  moved  to  quash  the  summons,  and  service  there- 
of. His  motion  was  denied,  and  judgment  was  entered  against 
him.    Appeal  from  the  judgment.    Affirmed. 

C.  H.  Lingenfelter,  and  W.  H.  Smiley,  for  Appellant* 

Section  4145,  Revised  Statutes  of  1887,  which  confers  upon 
the  probate  judges  of  the  state  of  Idaho  the  judicial  power 
of  granting  an  order  for  the  service  of  a  summons  by  publica- 
tion, is  unconstitutional  and  void,  in  so  far  as  it  affects  causes 
which  are  within  the  exclusive  constitutional  jurisdiction  of 
the  district  courts  of  the  state  of  Idaho ;  and  any  order  granted 
by  the  probate  judge  of  the  state  of  Idaho,  for  the  service  of 
a  summons  by  publication  in  a  cause  which  is  within  the  ex- 
clusive constitutional  jurisdiction  of  a  district  court  of  the 
state  of  Idaho,  is  void ;  and  does  not  confer  upon  such  district 
court  jurisdiction  over  the  person  of  the  defendant  for  any 
purpose. 

It  will  appear  from  a  comparison  of  the  statute  of  California 
(3  Deering's  Ann,  Codes  and  Stats,  of  Cal.,  sec.  412),  with 
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that  of  Idaho,  that  the  legislature  of  Idaho,  in  framing  sec* 
tion  4145,  Revised  Statutes,  has  simply  copied  the  Califoruia 
statute,  and  interpolated  into  the  copy  the  words,  ^^or  a 
probate  judge." 

In  granting  the  order,  the  court  or  judge  acts  judicially, 
and  can  know  nothing  about  the  facts  upon  which  the  order  is 
to  be  granted,  except  from  the  affidavit  presented  by  the  ap- 
plicant (Ricketson  v.  Richardson,  26  Cal.  154;  MiUs  v. 
Smiley,  9  Idaho,  325,  76  Pac.  783.) 

A  party  cannot  be  bound  by  a  delegated  exercise  of  judicial 
power,  whether  the  delegation  be  by  the  courts  or  by  legisla- 
tive act  devolving  judicial  duties  on  ministerial  officers.  Pro- 
ceedings in  such  a  case  would  be  void.  (Cooley's  Constitu- 
tional Limitations^  6th  ed.,  p.  504 ;  HM  v.  Marks,  34  111.  358 ; 
Chandler  v.  Nash,  5  Mich.  409 ;  Winchester  v.  Ayres  (Iowa),  4 
Greene,  104 ;  Wright  v.  Boon,  2  Greene,  458 ;  Michales  v,  Hine 
(Iowa),  3  Greene,  470;  Smith  v.  Frisbie,  7  Iowa,  486.) 

Acts  creating  courts  of  limited  jurisdiction  are  construed 
strictly,  and  the  powers  of  such  courts  will  not  be  extended  by 
implication  further  than  is  necessary  for  the  exercise  of  the 
jurisdiction  expressly  conferred  upon  them.  And  if  the  jur- 
isdiction is  constitutional,  the  legislature  has  no  power  to  en- 
large or  abridge  it  at  all.  {Dillard  v.  Noel,  2  Ark.  449 ;  Meyer 
V.  Kalkman,  6  Cal.  582;  Parsons  v.  Water  Co.,  5  Cal.  43,  63 
Am.  Dec.  76;  Commonwealth  v.  Allegheny  County,  37  Pa. 
St  237;  State  v.  Northern  Cent.  R.  Co.,  18  Md.  193;  Eeath  v. 
Judge,  37  Mich.  372;  Averill  v.  Perrott,  74  Mich.  296,  41  N. 
W.  929;  Vail  v.  Dinning,  44  Mo.  210;  Landers  v.  Staten  Is- 
land  R.  Co.,  (N.  Y.) ,  14  Abb.  Pr.,  N.  S.,  346 ;  CaUanan  v.  Judd, 
23  Wis.  343;  Connors  v.  Oorey,  32  Wis.  518;  Galsworthy  v. 
Durrant,  8  W.  R.  594;  23  Am.  &  Eng.  Ency.  of  Law,  1st  ed., 
406,  407.) 

The  service  of  a  summons  by  publication  without  an  order 
of  the  court  or  a  judge  thereof  directing  such  service,  is  void. 
(.People  V.  Pearson,  76  Cal.  400,  18  Pac.  424;  Galpin  v.  Page, 
18  Wall.  350,  21  L.  ed.  959.) 

The  requirement  that  the  summons  must  be  directed  to  the 
defendant  is  mandatory ;  and  a  judgment  and  execution  upon 


Digiti 


ized  by  Google 


632  McEniqht  v.  Qbant.  [13  Idaho, 

Argument  for  Beepondent. 

such  summons  are  likewise  void  for  want  of  jurisdiction  of  the 
defendants.     {Alexander  v.  Leland,  1-  Idaho,  425.) 

The  requirement  that  the  summons  must  be  issued  under 
the  seal  of  the  court  is  also  held  to  be  mandatory;  and  that 
a  judgment  based  upon  a  summons  not  attested  by  the  seal  of 
the  court  is  void.  [Choaie  v,  Spencer,  13  Mont  127,  40  Am. 
St.  Rep.  425,  32  Pac.  651,  20  L.  B;  A.  424.) 

The  alias  summons  omits  the  last  mandatory  requirement  of 
subdivision  3  of  section  4140  of  the  Revised  Statutes  of  Idaho 
of  1887,  and  substitutes  in  its  place  a  mere  invention  of  the 
respondent.  As  published,  it  fails  to  give  the  names  of  the 
parties  to  the  action;  which  not  only  renders  the  service  of 
the  summons  void,  but  also  renders  void  all  proceedings  which 
are  based  thereon.  {Alexander  v.  Leland,  1  Idaho,  425.)  It 
does  not  state  that  the  complaint  has  been  filed,  and,  there- 
fore, does  not  name  the  court  in  which  the  action  is  brought 

The  affidavit  is  fatally  defective  in  that  it  fails  to  state  any 
probative  facts  showing  the  respondent  had  exercised  due 
diligence  in  endeavoring  to  obtain  personal  service  of  process 
upon  the  appellant.     {Forbes  v.  Hyde,  31  Cal.  342.) 

A  radically  defective  publication  of  a  summons  renders  all 
proceedings  void.  {People  v.  Pearson,  76  Cal.  400,  18  Pac 
424;  People  v.  Mullan,  65  Cal.  396,  4  Pac.  348;  Hyde  v.  Red- 
ding, 74  Cal.  493,  16  Pac.  380;  Bchissel  v.  Dickson,  129  Ind 
139,  28  N.  E,  540;  Little  v.  Cnrrie,  6  Nev.  90;  O'MaUey  v. 
Fricke,  104  Wis.  280,  80  N.  W.  436 ;  40  Am.  Dig.,  Cent  ed.,  pp. 
2673,  2674.) 

The  summons  must  be  properly  published.  {Sharp  v. 
Daugney,  33  Cal.  505.) 

The  summons  must  contain  all  that  is  required  by  statute, 
whether  deemed  needful  or  not  {Ward  v.  Ward,  59  Cal. 
139.) 

I.  N.  Smith,  for  Respondent 

The  complaint  was  filed  May  23,  1905,  and  a  true  copy  of 
this  complaint  was  mailed  to  the  defendant,  together  with  a 
true  copy  of  the  alias  summons,  and  true  copy  of  the  alias 
summons  did  contain  the  word ' '  filed ' '  in  it^  which  was  omitted 
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only  from  the  .published  copy.  The  copy  of  the  complaint 
contained  also  the  filing  marks,  or  it  could  not  have  been  a 
true  copy.  This  being  true,  the  omission  of  the  word  ** filed'' 
from  the  published  copy  of  the  alias  summons  could  not  affect 
a  substantial  right  of  the  defendant,  and,  under  section  4231, 
Revised  Statutes  of  Idaho,  the  court  must  disregard  imma- 
terial defects.  ' 

As  to  the  misnomer  of  the  plaintiff  in  the  original  com- 
plaint, a  copy  of  which  was  mailed  by  registered  letter,  the 
name  of  plaintiff  is  H.  B.  McKnight;  in  the  original  alias 
summons,  the  name  of  plaintiff  was  properly  inserted,  and  in 
the  copy  of  summons  as  mailed;  in  the  published  copy,  the 
printer  printed  the  name  H.  B.  Knight. 

The  provisions  of  section  4146,  Revised  Statutes  of  Idaho, 
which  in  the  case  of  a  nonresident  defendant,  whose  residence 
is  known,  require  a  service  by  publication,  as  well  as  a  ser- 
vice by  mail,  in  effect  constitute  a  provision  for  double  ser- 
vice. 

A  mere  irregularity  does  not  render  the  service  void. 
(Martin  v.  Lindstrom,  73  Minn.  121,  75  N.  W.  103S.) 

If  the  ordering  of  a  publication  of  summons  is  such  a 
judicial  act  that  it  cannot  be  delegated,  then  no  judge  of  any 
court,  as  such,  has  authority  to  order  suipmons  served  by 
publication,  because  under  section  2  the  entire  judicial  power 
of  the  state  is  vested  in  courts,  and  not  in  judges.  {Risser  v, 
Hoyt,  53  Mich.  185, 18  N.  W.  611.) 

Section  13,  article  5,  of  our  constitution,  does  not  say  that 
the  legislature  cannot  delegate  judicial  functions,  or  judicial 
acts  from  one  member  of  the  judicial  department  to  another 
member  of  the  same  department,  or  that  the  legislature  is 
prohibited  from  so  doing. 

The  legislature  has  the  power  to  provide  for  substituted 
service.  {United  States  v.  Union  Pacific  By.  Co.,  98  U.  S. 
569,  25  L.  ed.  143.) 

The  contention  of  counsel  would  prevent  the  exercise  of  an 
act  or  the  performance  of  any  duty  which  involves  the  exer- 
cise of  discretion,  when  any  such  act  or  duty  or  power  is  not 
done  in  open  court.    Such  a  construction  of  laws  can  hardly 
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be  sustained  at  this  time.     {Cameron  v.  Parker,  2  Okla.  277, 
38  Pac.  14;  Territory  v.  Cox,  6  Dak.  501.) 

The  statute  of  Idaho,  in  conferring  upon  probate  judges 
the  right  to  make  the  order  for  publication  in  cases  in  the 
district  court,  gives  a  quasi  judicial  power  to  a  member  of  the 
judicial  department  of  the  state,  and  this  is  altogether  dif- 
ferent from  conferring  such  power  upon  anyone  else. 
{Chandler  v.  Nash,  5  Mich.  409;  Underwood  v.  McDuffy,  15 
Mich.  361,  93  Am.  Dec.  194.) 

In  enacting  section  4145,  Revised  Statutes  of  Idaho,  the 
legislature  did  not  deprive  the  judicial  department  of  any 
power.  It  provided  that  a  member  of  the  judicial  depart- 
ment could  do  a  certain  act.  It  does  not  confer  upon  pro- 
bate judges  the  exclusive  power  to  make  these  orders.  It  does 
not  confer  either  upon  probate  or  district  judges  the  power 
to  make  orders  exclusive  of  the  court,  and  it  does  not  con- 
template a  controverted  or  contested  application,  nor  an  ad- 
judication which  is  final,  because  they  still  have  the  right  to 
quash  the  same,  or  set  it  aside.  {In  re  Saline  Co.  Subscrip- 
tion, 45  Mo.  52,  100  Am.  Dec.  337.) 

There  are  many  acts  requiring  the  exercise  of  judgment 
which  may  fairly  be  considered  of  a  judicial  nature,  and  yet 
do  not  in  any  sense  come  within  the  judicial  power  as  ap- 
plicable to  courts!     {State  v.  McClair,  86  Me,  522,  30  AtL  7.) 

The  issuance  of  an  order  for  publication  may  be  part  of 
the  judicial  process,  but  it  is  not  an  exercise  of  judicial  power 
within  the  contention  of  counsel  {Daniels  v.  People,  6  Mich. 
388 ;  Streeter  v.  Paton,  7  Mich.  345 ;  Edgerton  v.  Hinchman, 
7  Mich.  352;  Shurbin  v.  Hooper,  40  Mich.  503.) 

All  that  the  probate  judge  or  the  district  judge  does  in 
ordering  a  publication  of  summons  is  to  hear  the  facts  and 
report  his  conclusion. 

The  district  court  passes  upon  the  validity  of  the  service 
of  the  summons,  and  not  the  probate  court.     {Schoulz  v.  Mo- 
Feeder,  79  Ind.  378;  Tillotsen  v.  Cheatam,  2  Johns.  (N.  Y.) 
63.) 

AILSHIE,  C.  J. — This  is  an  appeal  from  a  judgment 
entered  on  default,  after  service  by  publication.     The  plaiu- 
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tiff  filed  his  complaint,  and  caused  certain  mining  property 
belonging  to  the  defendant  to  be  attached.  The  summons 
was  returned  not  served,  for  the  reason  that  the  defendant 
could  not  be  found.  An  alias  sununons  was  thereafter  issued 
and  the  plaintiff  made  and  filed  an  affidavit  for  publication 
of  summons,  and  presented  the  same  to  the  probate  judge 
of  Nez  Perce  county,  that  being  the  county  in  which  the  ac- 
tion was  commenced,  praying  for  an  order  for  publication  of 
summons.  The  order  was  duly  and  regularly  made  by  the 
probate  judge  on  the  same  date,  directing  publication  for  six 
weeks,  in  the  "Lewiston  Tribune,"  and  the  mailing  of  a  true 
copy  of  the  complaint  and  summons  to  the  defendant  at  his 
place  of  residence,  that  being  Detroit,  Michigan.  Affidavits 
of  mailing,  and  also  of  the  publication  were  made  and  filed, 
and  the  defendant  thereafter  made  a  special  appearance,  and 
moved  to  quash  the  summons  and  service  thereof  on  various 
and  sundry  grounds  set  out  in  the  motion.  The  motion  was 
overruled,  and  a  bill  of  exceptions  was  prepared,  settled,  and 
filed,  and  the  appeal  was  taken  from  the  judgment  entered  on 
default. 

The  first  question  presented  by  appellant  is  that  section 
4145  of  the  Revised  Statutes  is  unconstitutional  and  void  in  so 
far  as  it  authorizes  a  probate  judge  to  order  publication  of  a 
summons  in  a  case  that  is  pending  in  the  district  court.  It 
is  first  claimed  that  under  section  13  of  article  5  of  the  con- 
stitution, which  provides  that  **The  legislature  shall  have  no 
power  to  deprive  the  judicial  department  of  any  power  or 
jurisdiction  which  rightfully  pertains  to  it  as  a  co-ordinate 
department  of  the  government,"  the  legislature  has  no  au- 
thority to  confer  upon  a  probate  judge  the  power  to  make 
orders  for  publication  of  summons  in  any  case  pending  in 
another  court.  Appellant  also  centends  that  such  power  and 
authority  must  be  exercised  by  the  "court"  as  distinguished 
from  a  ** judge."  And,  again,  he  contends — that  under  sec- 
tion 21,  of  article  5,  the  jurisdiction  of  probate  courts  in  civil 
matters  is  limited  to  cases  wherein  the  debt  or  damage  claimed 
does  not  exceed  the  sum  of  $500.  It  is  argued  that  to  au- 
thorize a  probate  judge  to  make  an  order  for  the  publication . 
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of  summons  in  a  case  pending  in  the  district  court,  involving 
real  estate,  or  a  large  sura  of  money,  far  in  excess  of  the 
probate  jurisdiction,  is  indirectly  conferring  upon  that  court 
a  jurisdiction  not  given  it  by  the  constitution.     Section  4145, 
Revised  Statutes,  was  in  force  long  prior  to,  and  at  the  time 
of,  the  adoption  of  the  constitution,  and  at  that  time  our  pro- 
bate court  was  constituted  practically  the  same  with  very  sim- 
ilar jurisdiction  as  it  has  been  ever  since  the  adoption  of  the 
constitution.    It  was  also  provided  by  the  constitution  (sec- 
tion 2,  article  21),  that  all  laws  then  in  force  within  the  ter- 
ritory ''not  repugnant  to  this  constitution,  shall  remain  in 
full  force,''  etc.    Primarily,  the  matter  of  the  service  of 
process  is  purely  ministerial.    It  has,  however,  been  held  in 
this  state  and  other  states  having  statutes  similar  to  our 
sections  4145  and  4146,  providing  for  service  by  publication, 
that  the  making  of  an  order  for  publication   is  the  exercise 
of  a  judicial  or  quasi  judicial  function.    In  other  words,  the 
party  seeking  to  make  such  a  service  must  make  a  showing 
of  the  probative  facts,  and  the  judge  to  whom  this  showing  is 
presented  must  exercise  judgment  and  discretion  in  determin- 
ing whether  or  not  such  facts  bring  the  plaintiff  within  the 
purview  of  the  requirements  of  section  4145,  authorizing  the 
order.    It  should  be  borne  in  mind,  however,  that  the  making 
of  such  an  order  is  in  no  manner  or  respect  a  determination  of 
the  merits  of  the  plaintiff's  case,  or  any  part  of  his  case,  but 
is  merely  a  determination  that  a  sufficient  showing  has  been 
made  to  justify  bringing  the  defendant  into  court  in  response 
to  the  plaintiff's  alleged  cause  of  action.    It  is  not  a  deter- 
mination in  advance  that  a  good  service  is  going  to  be  had 
upon  the  defendant.    It  should  be  further  observed  that  be- 
fore any  judgment  can  be  entered  in  the  district  court  in 
such  action,  application  must  be  made  to  the  court  (Rev. 
Stats.,  subd.  3,  sec.  4360),  and  both  the  power  and  duty  rests 
with  the  court  in  which  the  case  is  pending  to  first  determine 
whether  a  good  and  valid  service  has  been  made  on  the  de- 
fendant, which  necessarily  involves  an  examination  of  all  the 
steps  taken  in  procuring  that  service.     The  fact  that  the 
.  order  has  been  made  either  by  the  probate  or  district  judge 
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is  not  concliisive  on  the  court  when  application  is  made  to 
him  for  judgment.  We  must  conclude  that  although  it  re- 
quires the  exercise  of  a  judicial  or  quasi  judicial  function  in 
making  the  order  for  publication,  nevertheless,  it  is  not  the 
exercise  of  a  function  or  jurisdiction  prohibited  by  the  con- 
stitution. Indeed,  a  careful  examination  of  the  constitution 
at  once  discloses  that  it  contains  no  language  prohibiting, 
either  directly  or  indirectly,  or  by  implication,  the  exercise  of 
such  a  power  and  such  a  function  by  a  probate  court  or  the 
judge  thereof.  It  confers  a  grant  of  certain  powers  in  cer- 
tain matters.  It  neither  confers  in  specific  terms  nor  pro- 
hibits by  implication  the  exercise  of  this  particular  and  spe- 
cific -power.  Probate  judges  were  exercising  this  power  when 
the  constitution  was  adopted,  and  it  is  fair  and  reasonable  to 
assume  that  the  framers  of  the  constitution  intended  that  they 
should  continue  in  the  exercise  of  such  power.  It  is  not  the 
exercise  of  a  delegated  judicial  power  for  many  reasons. 
First,  the  power  is  still  exercised  by  the  judicial  department 
of  the  state  government.  It  is  done  ex  parte,  and  could 
derive  no  greater  force  if  done  by  the  court,  and  requires  no 
determination  of  any  controverted  matter  or  question.  On 
the  other  hand,  section  13,  of  article  5,  of  the  constitution  was 
never  intended  to  prohibit  other  departments  of  the  state  gov- 
ernment than  the  judicial  from  exercising  some  judicial  or 
quasi  judiddl  functions.  We  think  by  this  provision  it  was 
rather  intended  to  preserve  to  the  judicial  department  of  the 
state  government  the  right  and  power  to  finally  determine 
eontroversies  between  parties  involving  their  rights  and  upon 
whose  claims  some  decision  or  judgment  must  be  rendered  or 
determination  made.  (23  Cyc.  1613-1623,  and  notes;  In  re 
Saline  Co.  Subscription,  45  Mo.  52,  100  Am.  Dec.  337;  De 
Camp  V.  Archibald,  50  Ohio  St.  618,  40  Am.  St.  Rep.  692,  35 
N.  E.  1056;  In  re  Walker,  74  N.  Y.  Supp.  94,  68  App.  Div. 
196;  State  v.  Le  Clair,  86  Me.  522,  30  Atl.  7;  Century  Dic- 
tionary, "Judicial  Power.'*)  It  is  a  matter  of  common 
knowledge  to  every  student  of  the  law  that  in  this  country, 
notwithstanding  this  constitutional  provision  to  be  found  in 
all  the  states,  nevertheless^  almost  every  executive,  ministerial 
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and  administrative  officer  has,  in  many  instances,  to  exer- 
cise judgment  and  discretion  of  a  qtUMi  judicial  nature,  and 
yet  the  citizen  or  party  who  may  deem  himself  aggrieved  there- 
by still  has  his  remedy  in  {he  courts.  No  one  has  claimed, 
however,  thatf  such  officers  may  not  exercise  those  necessary 
powers  in  the  discharge  of  their  duties.  The  exercise  of  such 
power  is  in  no  respect  an  invasion  of  the  judicial  power  re- 
served to  the  courts  by  the  constitution. 

Considerable  space  is  occupied  in  appellant's  brief  in  argu- 
ing that  the  direction  of  the  summons  as  to  the  time  in  which 
defendant  should  answer  is  not  in  conformity  with  the  re- 
quirements of  subdivision  3,  of  section  4140,  Revised  Stat- 
utes. That  provision  of  the  statute  requires  that  the  .sum- 
mons shall  contain  "A  direction  that  the  defendant  appear 
and  answer  the  complaint  within  ten  days,  if  the  summons  is 
served  within  the  county  in  which  the  action  is  brought; 
within  twenty  days,  if  served  out  of  the  county,  but  in  the 
district  in  which  the  action  is  brought,  and  within  forty  days 
if  served  elsewhere."  The  summons  in  that  respect  required 
the  defendant  to  appear  and  answer  *' within  ten  days  after 
the  service  of  the  summons  upon  you,  if  served  within  this 
county  and  state;  within  twenty  days  after  the  service  of  this 
summons  upon  you  if  served  within  the  above-entitled  ju- 
dicial district  outside  of  this  county  and  state;  otherwise 
within  forty  days,  if  served  elsewhere;  in  either  case,  ex- 
clusive of  the  day  of  service."  Appellant  contends  that  this 
is  a  departure  from  the  statutory  requirements,  and  leaves  the 
time  for  answering  in  doubt,  and  uncertainty,  and  amounts 
to  no  requirement  for  his  appearance  in  case  he  is  served  out* 
side  the  state.  It  is  true  that  the  sentence  is  somewhat  in- 
volved, and  opens  the  way  for  some  refinement  of  argument 
on  account  of  the  repetition  of  the  words  **this  county  and 
state."  It  would  have  undoubtedly  been  much  better  to  have 
followed  the  statutory  language,  but,  on  the  other  hand,  w« 
are  satisfied  that  the  defendant  was  neither  deceived  nor  mis- 
led by  the  sentence  contained  in  this  summons  as  to  the  time 
within  which  he  should  appear  and  answer.  To  one  who  is  not 
naturally  looking  for  defects  in  the  sununonSy  it  would  con- 
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vey  the  same  notion  as  to  the  time  for  answering  as  that  con- 
veyed by  the  statuta 

It  is  next  objected  that  there  is  a  misnomer  in  the  alias 
summons  as  published.  The  plaintiff's  name  as  appears  in 
the  complaint  and  summons  is  ''H.  B.  McKnight/'  but  in 
some  way,  when  the  summons  was  published,  it  was  made  to 
appear,  "H.  B.  Knight."  The  copy  of  the  complaint  and 
summons,  as  mailed  to  the  defendant  by  the  clerk,  appears 
to  have  been  correct,  but  the  copy  as  it  appeared  in  the  news- 
paper, left  off  the  first  two  letters  of  the  name.  A  mistake 
like  this  is  not  so  material,  where  it  occurs  in  the  name  of 
the  plaintiff,  as  it  would  be  if  in  the  name  of  the  defendant. 
The  defendant  ordinarily  knows  whether  he  has  had  any  busi- 
ness dealings  with  the  plaintiff  or  not,  and  whether  he  is 
indebted  to  him  or  not.  If  he  were  sued  under  a  wrong 
name,  he  might  have  some  doubt,  however,  as  to  whether  he 
was  the  real  person  being  sued,  and  in  that  respect  might  be 
misled  into  a  failure  to  appear  at  all.  We  think,  under  the 
circumstances  of  this  case,  that  the  mistake  was  not  fatal. 
{Martin  v.  Lundstrom,  73  Minn.  121,  75  N.  W.  1038.) 

In  publishing  the  alias  summons,  the  printers  seem  to  have 
omitted  the  word  "filed,''  as  it  appears  in  the  following  sen- 
tence of  the  summons:  "You  are  hereby  notified  and  required 
to  appear  in  the  above-entitled  court  in  the  above-entitled 
eause,  to  answer  the  complaint  of  the  plaintiff  filed  herein." 
The  sentence  as  published  simply  required  him  "to  answer 
the  complaint  of  the  plaintiff  herein."  This  was  not  a  fatal 
omission  or  variance.  A  defendant  has  notice  that  under 
the  statute  of  this  state  a  summons  cannot  be  issued  until 
a  complaint  has  been  filed.  The  recital  that  he  is  required 
to  appear  and  answer  the  complaint  herein  is  in  substance 
Bs  much  of  a  notice  that  a  complaint  has  been  filed  as  if 
it  said,  "answer  the  complaint  filed  herein."  "The  com- 
plaint herein"  must  necessarily  be  the  complaint  in  the  ac- 
tion in  which  the  summons  is  issued  and  from  which  the 
statements  in  the  summons  are  gathered  as  to  the  nature  of 
the  cause  of  action. 
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Appellant  also  complains  of  certain  defects  in  the  affi- 
davit made  by  plaintiff's  attorney  for  the  order  of  pablica- 
tion.     The  particular  complaint  made  by  appellant  against 
this  affidavit  is  that  it  fails  to  show  diligence  on  the  part 
of  the  plaintiff  in  his  endeavor  to  find  the  defendant.    This 
affidavit  is  too  lengthy  to  be  set  out  in  full  in  this  opinion. 
It  is  worthy  of  note  here,  however,  that  the  affidavit  is 
unusually  full  and  succinct  and  comprehensive  in  its  state- 
ment of  the  steps  taken  and  the  efforts  made  to  find  the 
defendant.    It  is  stated  in  the  affidavit  that  the  affiant,  being 
in  the  city  of  Lewiston,  talked  over  the  'phone  with  the  de- 
fendant, who  was  then  at  Spokane,  Washington,  and  that 
he  also  talked  with  Mr.  Smiley,  the  defendant's  attorney, 
and  that  each  of  them  informed  affiant  of  the  place  of  resi- 
dence of  the  defendant,  and  that  the  same  was  at  Detroit, 
Michigan,  and  that  the  defendant  never  had  resided  in  the 
state  of  Idaho,  did  not  reside  in  the  state  of  Idaho  at  that 
time,  and  was  not  within  the  county  of  Nez  Peroe,  or  state 
of  Idaho  at  the  time  affiant  was  making  the  affidavit,  and 
that  the  defendant  was  then  residing  at  Detroit,  Michigan. 
Not  content  with  this,  the  affiant  showed  that  he  had  caused 
the  summons  to  be  issued,  and  that  it  had  been  returned  not 
served,  for  the  reason  that  the  sheriff  could  not  find  the 
defendant  within  the  state,  and  that  after  inquiry  he  had 
been  unable  to  find  the  defendant  within  the  state.    Thert 
can  be  but  little  reason  for  showing  further  diligence  in 
finding  a  defendant,  when  the  plaintiff  discovers  that  he 
resides  in  a  foreign  state.    After  a  plaintiff  has  once  located 
the  defendant,  there  is  not  much  use  in  looking  for  him  at 
any  other  place  at  the  same  time.    {Parsons  v.  Weis,  144  CaL 
415,  77  Pac.  1007;  Anderson  v.  Ooff,  72  Cal.  65,  1  Am.  SL 
Rep.  34,  13  Pac.  73;  Dunlap  v.  Steele,  92  CaL  344,  27  Am. 
St.  Rep.  143,  28  Pac.  563,  16  L.  R.  A.  361.) 

Numerous  other  minor  questions  have  been  ai^ed  by  ap- 
pellant at  great  length  in  connection  with  the  different  ob- 
jections we  have  just  considered,  but  we  do  not  deem  it 
necessary  to  take  them  up  in  further  detail.  We  find  u» 
valid  reason  why  the  trial  court  should  have  quashed  the 
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summons  or  service  thereof,  and  no  reason  why  the  judgment 
should  be  reversed.  Judgment  is  affirmed  with  costs  in  favor 
of  the  respondent. 

Sullivan  and  Stewart,  JJ.,  concur. 


(November  27,  1907.) 

TAYLOR  B.   WEST,   Respondent,   v.   WALTER   GRANT 
DYGERT,  Appellant. 

[92  Pac.  753.] 

Notice  to  Dismiss — ^TTndebtakino  on  Appsal — Nor  Piled  in  Time — 
Cost  op  Certifying  Transcript. 

1.  Under  the  provisions  of  section  4808,  Bevised  Statutes,  an  ap- 
peal is  ineffectual  for  any  purpose  unless  within  five  days  after 
service  of  the  notice  of  appeal  an  undertaking  is  filed  or  a  deposit 
of  money  made  with  the  clerk,  or  the  undertaking  be  waived  hj 
the  adverse  party  in  writing. 

2.  The  appellate  court  is  not  authorised  to  extend  the  time  for 
filing  an  undertaking  on  appeal. 

3.  Under  pamgraph  10,  rule  27  of  the  rules  of  this  court,  if  an 
attorney  refuses  to  certify  a  transcript  presented  to  him  for  cer- 
tification and  fails  to  point  out  in  writing  any  defects  in  such 
transcript,  the  cost  of  procuring  the  clerk  to  certify  the  same  must 
be  taxed  to  the  party  whose  attorney  so  neglects  or  refuses. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Hon.  Edgar  C.  Steele,  Judge. 

Action  between  alleged  partners  for  an  accounting  and 
dissolution  of  the  partnership.  Judgment  for  the  plaintiff. 
Motion  to  dismiss  appeal  on  the  ground  that  an  undertaking 
on  appeal  was  not  filed  within  the  time  required  by  law. 
Motion  sustained. 

Walter  Grant  Dygert,  pro  se. 

I.  N.  Smith,  for  Respondent 

Counsel  cite  no  authorities  on  points  decided. 
Idaho,  VoL  13—41 
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SULLIVAN,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  respondent  and  against  the  appellant,  arising 
out  of  an  alleged  partnership.  The  cause  was  tried  to  the 
court  without  a  jury,  and  judgment  entered  as  above  stated. 

Counsel  for  respondent  moved  to  dismiss  the  appeal  on 
several  grounds,  one  of  which  was  that  no  undertaking  on 
appeal  was  filed  within  the  period  allowed  by  law  after  the 
service  of  the  notice  of  appeal.  This  motion  was  supported 
by  the  affidavit  of  counsel  for  respondent,  and  the  district 
judge,  who  tried  said  cause.  On  the  hearing  a  copy  of  the 
paper  filed  as  a  bond,  duly  certified  by  the  clerk  of  the  trial 
court,  was  also  presented.  In  opposition  thereto,  the  affidavit 
of  the  appellant  was  presented. 

It  appears  that  the  appellant  obtained  from  the  Title 
Guaranty  and  Surety  Company,  of  gcranton,  Pennsylvania, 
on  the  19th  of  April,  1907,  an  undertaking  on  appeal  in 
this  case,  covering  both  costs  and  damages.  It  also  appears 
that  several  copies  of  said  undertaking  were  typewritten  with 
the  original,  but  such  copies  were  not  filled  out  and  signed 
by  the  Title  Guaranty  Company.  On  said  date,  appellant 
went  to  the  office  of  the  clerk,  and  intended  to  leave  with 
him  the  original  undertaking  as  executed  by  said  company, 
but  through  some  mistake,  he  left  with  the  clerk  for  filing,  a 
copy,  the  blanks  in  which  had  not  been  filled  nor  had  the 
company  signed  it.  On  the  twenty-ninth  day  of  the  follow- 
ing May,  the  appellant's  attention  was  called  to  the  fact  that 
the  original  undertaking  for  costs  and  damages  on  appeal 
was  not  in  the  custody  of  the  clerk  of  said  court.  There- 
upon he  made  an  application  to  the  agent  of  said  Title 
Guaranty  Company  for  a  certified  copy  of  said  undertaking 
and  thereafter  made  application  to  the  district  judge  to  have 
said  certified  copy  filed  in  said  case,  which  application  was 
granted  and  the  certified  copy  filed  on  the  twenty-ninth 
day  of  May,  1907. 

It  further  appears  that  the  original  of  said  undertaking 
was  found  among  the  private  papers  of  the  attorney  for  the 
respondent  and  had  no  filing  marks  upon  it.  Said  attorney 
made  an  affidavit  that  said  original  was  delivered  to  him 


Digitized  by  LjOOQIC 


Nov.  1907.]  WEgt  V.  Dygert.  643 

Opinion  of  the  Court. 

by  his  client^  the  respondent.  On  the  hearing,  the  appellant 
denied  that  he  had  ever  delivered  or  served  the  original  or 
a  copy  of  said  undertaking  on  the  respondent,  and  the  re- 
spondent on  being  interrogated  by  the  court  replied  that 
he  had  no  recollection  of  ever  having  had  possession  of  said 
originaL  It  is  not  made  dear  to  the  court  as  to  how  or  by 
what  means  said  original  undertaking  got  into  the  possession 
of  tb^  respondent's  eounsel.  It  appears  to  the  court  that 
there  has  been  a  mistake  made  in  this  matter,  for  from  the 
certified  copy  of  the  undertaking  furnished  by  the  clerk  it 
clearly  appears  that  the  original  was  not  delivered  to  him 
and  was  not  filed  by  him.' 

Under  the  provisions  of  section  4808,  Revised  Statutes,  an 
appeal  is  ineffectual  for  any  purpose  unless  within  five  days 
after  the  service  of  the  notice  of  appeal  an  undertaking  be 
Bled  or  a  deposit  of  money  be  made  with  the  clerk.  It 
appears  from  the  record  before  us  that  no  undertaking  was 
filed  within  the  time  required  by  the  provisions  of  said  sec- 
tion 4808.  This  court  is  not  authorized  to  extend  the  time 
for  filing  an  undertaking  on  appeal.  The  appeal  is  there- 
fore ineffectual  for  any  purpose  and  the  motion  to  dismiss 
must  be  sustained  and  it  is  so  ordered. 

Costs  of  the  appeal  are  awarded  to  respondent. 

Ailshie,  C.  J.,  concurs. 

PER  CURIAM.— In  the  case  of  Taylor  B,  West  v.  Walter 
Orant  Dygert,  the  court  overlooked  a  motion  made  by  the 
appellant  to  tax  costs  of  certifying  the  transcript  on  appeal 
to  the  respondent,  under  the  provisions  of  paragraph  10  of 
rule  27  of  the  rules  of  this  court.  That  paragraph  is  as 
follows : 

**  Service  and  Certificate  of  Transcript. — After  the  tran- 
script is  printed,  a  copy  thereof  shall  be  served  upon  the 
adverse  party  or  his  attorney ;  and  if  there  be  more  than  one 
adverse  party,  appearing  by  different  attorneys,  on  each 
party  or  the  attorney  of  each  party  so  appearing.  If  a 
party  shall  present  to  the  attorney  of  the  adverse  party  a 
transcript  on  appeal  in  a  civil  cause  and  request  his  certificate 
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that  the  same  is  correct,  and  said  attorney,  upon  such  re- 
quest, shall,  for  a  period  of  five  days,  neglect  or  refuse  to 
join  in  such  certificate;  or,  if  it  be  incorrect,  shall  neglect 
or  refuse  for  the  same  time  to  serve  upon  the  party  making 
the  request  a  written  statement  of  the  particulars  in  which 
the  transcript  is  incorrect,  or  upon  the  presentation  of  the 
transcript  corrected  in  the  particulars  thus  specified,  shall 
still  neglect  or  refuse,  for  a  period  of  two  days,  to  join  in 
such  certificate,  the  cost  of  procuring  a  certificate  to  such 
transcript  from  the  clerk  of  the  proper  court  shall  be  taxed 
against  the  party  whose  attorney  so  neglects  or  refuses." 

It  appears  that  the  transcript  was  presented  to  the  at- 
torney of  the  respondent  for  certification  and  he  refused  to 
join  in  the  certificate,  and  also  failed  to  serve  upon  the  ap- 
pellant a  written  statement  of  the  particulars  in  which  said 
transcript  was  claimed  to  be  incorrect,  if  it  was  so  claimed 
In  the  case  of  Lydon  v.  Goddard,  5  Idaho,  607,  51  Pac.  459, 
the  court  had  under  consideration  the  question  raised  in  the 
case  at  bar,  and  it  was  there  held  that  the  appellant  was 
entitled  to  recover  the  cost  of  procuring  a  certification  of 
the  transcript.  Under  the  rule  laid  down  there,  the  cost  of 
certifying  the  transcript  in  the  case  at  bar,  which  is  shown 
to  have  been  $61.80,  must  be  paid  by  the  respondent^  and  it 
is  so  ordered.  And  it  is  further  ordered  that  said  sum  of 
$61.80  be  applied  on  the  judgment  recovered  in  the  case  at 
bar. 
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(November  30,  1907.) 

MAET  E.  EDMINSTON,  Respondent,  v.  EMORY  SMITH 
and  MARTHA  SMITH,  Appellants. 

[92  Pae.  842.] 

Husband  and  Witb — Necsssaries  Fubnishbd  Wife — ^Ltabilptt  of 
Wife  on  Special  Pbo&iise  to  Pay  for  Necessaries— ^Liability 
OF  Husband  to  Pay  fob  Necessaries  Furnished  Wife. 

1.  The  primary  duty  rests  on  the  husband  by  reason  of  his  marital 
eontract  and  operation  of  law  to  furnish  the  wife  with  the  neces- 
saries of  life,  which  includes  board  and  lodging,  and  a  creditor  who 
furnished  the  wife  with  such  necessaries  may  maintain  his  action 
against  the  husband,  although  the  latter  never  contiacted  the  debt, 
nor  promised  to  pay  the  bill. 

2.  The  fact  that  the  debt  was  contracted  by  the  wife,  and  the 
credit  was  extended  on  the  faith  of  her  promise  to  pay,  does  not 
relieve  the  husband  of  the  liability  imposed  on  him  by  operation 
of  law,  independent  of  the  wife's  contractual  liability  to  pay. 

3.  Where  necessaries  are  furnished  the  wife  upon  her  special  con- 
tract, and  on  her  personal  responsibility  to  pay  therefor,  she  can 
be  held  to  pay  the  debt,  and  to  that  end  may  be  sued  as  a  feme  sole. 
In  such  ease,  the  debt  is  incurred  for  her  use  and  benefit. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict, for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  against  husband  and  wife  to  recover  a  debt  for 
board  and  lodging  furnished  on  request  of  the  wife  and  on 
her  promise  to  pay  therefor.  Demurrers  to  complaint  were 
overruled  and  defendants  refused  to  answer,  whereupon  judg- 
ment was  entered  and  defendants  appealed.    Affirmed. 

Eugene  A.  Cox  and  Edward  S.  Fowler,  for  Appellants. 

A  married  woman  cannot  bind  herself  for  the  payment 
of  a  debt  of  her  husband,  or  for  a  community  debt,  or  for 
a  debt  that  was  not  contracted  for  her  own  use,  or  for  the 
use,  or  benefit,  of  her  separate  estate,  or  in  connection  with 
the  control  and  management  thereof,  or  in  carrying  on  or 
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conducting  business  therewith.  {Bank  of  Commerce  v.  Bald- 
winy  12  Idaho,  202,  85  Pac.  497 ;  Demham  v.  Rowley,  4  IdiaAo, 
753,  44  Pac.  643;  Jaeckel  v.  Pease,  6  Idaho,  131,  5*  Pac.  399; 
Strode  v.  Miller,  7  Idaho,  16,  59  Pac.  893;  Holt  v.  Gridley, 
7  Idaho,  416,  63  Pac.  188.)  It  is  undoubtedly  a  presumption 
of  law  that  every  debt  contracted  during  the  existence  of 
marriage  is  the  debt  of  the  community.  No  reason  is  assigned 
in  the  complaint  why  the  wife  should  pay  for  the  board  of 
her  husband,  or  for  the  board  of  herself  and  husband,  or 
for  her  own  board.  Certainly,  if  anything  can  be  a  com- 
munity debt,  the  board  of  the  husband  and  wife  is  such  a 
debt. 

Generally  speaking,  all  obligations  contracted  dnring  the 
marriage  are  community  obligations.  (6  Am.  &  Eng.  Ency. 
of  Law,  p.  339;  Herbert  v.  Bupertus,  31  Ind.  App.  553,  68 
N.  E.  598.) 

A  married  woman  cannot  bind  herself  for  her  board  while 
living  with  her  husband  and  engaged  in  no  business. 
{Chickering-Chase  Bros.  -Co,  v.  White  &  Co.,  127  Wis.  83, 
106  N.  W.  797.)  The  husband  alone,  if  anybody,  is  liable 
for  it.  It  has  been  held  that  the  husband  alone  is  responsible 
for  the  board  of  his  wife  and  minor  children,  unless  the  wife 
expressly  made  the  board  chargeable  upon  her  separate  estate. 
{Israel  v.  Silsbee,  57  Wis.  222,  15  N.  W.  144;  Flynn  v.  Mes- 
senger, 28  Minn.  208,  41  Am.  Rep.  279,  9  N.  W.  759 ;  Feiner 
V,  Boynton  (N.  J.),  62  Atl.  420.) 

The  changes  in  the  law,  concerning  the  separate  property 
of  a  married  woman,  which  have  been  made  by  statute  have 
rendered  her  separate  property  legal  instead  of  equitable. 
These  changes  have  not,  however,  affected  the  manner  in 
which  contracts  binding  it  must  be  enforced.  They  must 
still  be  enforced  against  the  woman's  separate  estate  by  an 
equitable  action.  (3  Pomeroy's  Eq.  Jur.,  3d  ed.,  sec.  1099.) 
Consequently,  section  2504,  Revised  Statutes,  will  not  a{>ply 
to  this  action. 

If  the  wife  contracts  an  indebtedness  and  the  credit  is 
given  to  her  solely,  the  husband  cannot  be  made  liable. 
{Shelton  v.  Pendleton,  18  Conn.  417;  Catron  v.  Warren,  1 
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Cold.  (Tenn.)  353;  Maukby  v.  Byers,  67  Md.  440,  10  Atl. 
235;  Maxan  v.  Scott,  55  N.  Y.  247.) 

The  class  of  cases  in  which  the  husband  is  held  liable  for 
contracts  made  by  the  wife  includes  cases  in  which  she  has 
contracted  for  necessaries,  and  the  credit  has  been  given  to 
the  husband,  and  it  is  held  that  the  wife  made  a  contract 
as  agent  for  the  husband.  (Bergh  v.  Warner,  47  Minn.  250, 
28  Am.  St.  Rep.  362,  50  N.  W.  77;  Anthony  v.  Phillips,  17 
R.  I.  188,  20  Ati.  933.  11  L.  R.  A.  182.) 

In  such  cases  the  wife  has  been  held  to  have  contracted 
for  necessaries  as  the  implied  agent  of  her  husband,  and 
the  credit  has  been  given  to  him  and  not  to  her.  They 
differ  essentially  from  the  case  at  bar. 

Both  the  demurrers  in  the  case  at  bar  should  have  been  sus- 
tained on  the  ground  of  the  misjoinder  of  defendants.  There 
is  in  the  complaint  no  allegation  of  a  joint  promise  or  agree- 
ment or  undertaking.  There  is  no  allegation  of  any  written 
agreement. 

Where  persons  are  sued  for  several  and  distinct  contracts, 
although  the  contracts  are  with  the  same  persons  or  set  of 
persons,  they  cannot  be  joined  as  defendants  in  one  action, 
but  each  must  be  sued  separately.  (15  Ency.  of  PI.  &  Pr. 
548.) 

There  is  no  allegation  in  the  complaint  that  the  defendant, 
Martha  Smith,  made  two  separate  contracts  for  room  and 
board,  one  for  herself  for  her  own  board,  and  one  for  the 
board  of  her  husband.  The  entire  contract  cannot  be  en- 
forced piecemeal.  It  must  be  enforced  as  it  is  made,  or  not 
at  all.  If  the  contract  is  entire  it  can  be  enforced  only  in  its 
entirety.     (7  Am.  &  Eng.  Ency.  of  Law,  p.  96.) 

John  O.  Bender,  for  Respondent 

Under  the  authority  of  Bcmk  of  Commerce  v.  Baldwin^ 
12  Idaho,  202,  85  Pac.  497,  and  the  statute  of  this  state,  a 
married  woman  can  be  held  for  a  debt  even  though  it  be  a 
community  debt,  when  she  originally  contracts  the  same,  and 
it  is  for  her  own  use  and  benefit. 

When  a  married  woman  enters  into  a  contract,  in  the  first 
place,  for  board,  lodging  or  wearing  apparel,  for  herself, 
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either  she  or  her  husband,  or  both,  are  liable  in  an  action  at 
law  for  the  payment  thereof  under  the  Idaho  statute. 

Having  consented  to  part  payments  out  of  her  own  money 
and  received  board  and  lodging  therefor,  appellant  will  not 
now  be  permitted  to  avoid  the  validity  thereof  while  admit- 
ting the  fact  as  she  does  under  demurrer.  {Stringer  v. 
Montgomery,  111  Ind.  489,  12  N.  B.  474.) 

We  submit  to  the  court  that  this  contract  is  divisible,  and 
the  part  which  remains  unpaid  can  be  enforced  against  the 
husband  or  the  wife,  or  both,  in  this  action  at  law.  (Golpcke 
V.  City  of  Dubuque,  1  Wall  221,  17  L.  ed.  531;  Porter  v. 
Fisher  (Cal.),  34  Pac.  700.) 

AILSHIE,  C.  J. — This  action  was  commenced  in  the  lower 
court  to  recover  from  the  defendants,  who  are  husband  and 
wife,  a  balance,  due  for  board  and  lodging.  It  is  alleged  that 
the  wife,  Martha  Smith,  entered  into  a  contract  with  the 
plaintiff,  in  advance  of  incurring  the  indebtedness,  whereby 
she  promised  and  agreed  to  pay  plaintiff  the  sum  of  $10  per 
week  for  board  and  lodging  for  herself  and  husband,  or  $5 
per  week  for  each.  It  is  further  alleged  that  after  the  board 
and  room  were  furnished  the  defendants  in  accordance  with 
the  contract,  the  defendant,  Martha  Smith,  made  a  further 
specific  promise  to  pay  the  bill.  Under  the  contract,  plaintiff 
furnished  board  and  lodging  to  the  husband  for  thirty-three 
weeks  and  to  the  wife  for  thirty-nine  weeks.  The  credits, 
amounting  to  some  $296.50,  are  all  set  out  in  the  complaint, 
from  which  it  appears  that  payments  were  made  by  the  wife 
and  others  by  the  husband,  and  still  others  by  them  jointly. 
The  plaintiff  alleges  that  she  has  applied  these  payments 
toward  the  satisfaction  of  the  bill  for  the  husband's  board 
and  the  balance  toward  the  wife's,  leaving  a  balance  of  $63.50 
due  on  the  wife's  board  and  lodging.  Under  the  allegations 
of  the  complaint,  the  plaintiff  had  an  undoubted  right  to 
apply  these  payments  as  she  did.  This  action  is,  therefore, 
simply  an  action  to  collect  the  bill  for  the  board  and  lodging 
of  the  wife.  Whether  the  wife  could  have  been  held  for  the 
husband's  board  and  room  in  accordance  with  her  contract 
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is  immaterial  for  the  purposes  of  this  case.  Even  if  she 
promised  to  pay  a  debt  for  which  she  could  not  be  held, 
still  there  is  no  way  to  keep  her  from  paying  it  if  she  wishes 
to  keep  her  promise.  She  has  the  unlimited  and  absolute 
right  of  disposition  of  her  separate  property.  When  she 
eomes  to  making  payments  on  the  indebtedness,  if  she  fails 
to  direct  the  application  of  the  payment  and  indicates  no 
intention  of  repudiating  her  contract  as  to  the  part  on  which 
she  cannot  be  held  in  an  action,  the  creditor  may  apply  the 
payment  as  he  chooses. 

The  defendants  demurred  to  the  complaint  separately,  each 
on  the  following  grounds:  ^'1.  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  2.  That 
there  is  a  misjoinder  of  parties  defendant;  3.  That  there  is 
a  misjoinder  of  causes  of  action."  On  the  part  of  the  wife, 
it  is  contended  that  the  debt  was  either  a  debt  of  the  hus- 
band or  a  community  debt  for  which  the  wife  cannot  obligate 
herself.  On  the  part  of  the  husband,  it  is  contended  that 
he  is  not  liable,  for  the  reason  that  the  complaint  shows  thleit 
the  credit  was  extended  to  the  wife  on  her  promise  and  not 
upon  any  implied  liability  of  his.  The  position  taken  by 
the  appellants  is  tersely  stated  by  their  counsel  in  their 
brief  as  follows:  '^Our  contention  is  that  the  wife  cannot 
legally,  in  this  state,  bind  herself  for  the  debt  sued  upon; 
that  she  did  not  bind,  or  attempt  to  bind,  her  husband,  and 
that  the  credit  was  not  given  to  him;  and  that  as  a  result, 
neither  one  of  them  is  liable."  If  this  position  be  correct, 
it  will  prove  an  easy  way  to  settle  the  board  bill  and  will 
solve  a  problem  that  has  long  been  embarrassing  to  not  a  few. 
In  support  of  the  wife's  position,  we  are  cited  to  the  fol- 
lowing cases  from  this  court:  Bank  of  Commerce  v,  Baldwin, 
12  Idaho,  202,  85  Pac.  497 ;  Dernham  v.  Rowley,  4  Idaho,  753, 
44  Pac.  643;  Jaeckel  v.  Pease,  6  Idaho,  131,  53  Pac.  399; 
Strode  v.  Miller,  7  Idaho,  16,  59  Pac.  893;  Holt  v.  Gridley, 
7  Idaho,  416,  63  Pac.  188. 

Bank  of  Commerce  v.  Baldwin  was  decided  since  the  pas- 
sage of  the  act  of  March  9,  1903  (Sess.  Laws  1903,  p.  345), 
and  all  the  other  cases  were  decided  prior  to  that  act.     It 
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has  been  uniformly  held,  however,  by  this  court  that  the  wife 
is  not  liable  unless  ''the  debt  was  incurred  for  the  use  and 
benefit  of  her  separate  property,  or  was  contracted  by  her 
for  her  own  use  and  benefit."  The  court  has  always  recog- 
nized the  power  and  authority  of  the  wife  to  enter  into  valid 
and  binding  contracts  "for  her  own  use  and  benefit,"  and 
has,  on  the  other  hand,  constantly  held  that  she  could  not 
bind  herself  as  a  surety  or  for  debts  not  her  own  except 
where  she  incurred  such  debts  by  a  specific  lien  upon  her 
separate  property.  As  to  what  constitutes  debts  *'for  her 
own  use  and  benefit,"  is  quite  another  question.  The  courts 
have  decided  more  frequently  what  are  not  than  what  are 
such  debts.  Primarily,  the  husband  is  liable  for  the  board 
and  lodging  of  his  wife  (21  Cyc.  1151,  1152,  and  note; 
Emmett  v.  Morton,  8  Car.  &  P.  506),  and  the  fact  that  the 
debt  was  contracted  by  her  and  the  credit  was  extended  to 
her  does  not  relieve  him  of  the  liability  cast  upon  him  by 
operation  of  law  and  independent  of  the  contract  of  the 
wife  and  any  personal  liability  she  may  have  incurred  in 
order  to  secure  the  credit. 

The  liability  of  the  wife,  if  any,  rests  on  her  contract  and 
promise  to  pay,  while  the  husband's  liability  for  a  necessary, 
such  as  board  and  room,  grows  out  of,  and  is  incident  to, 
his  marital  duties,  and  arises  therefrom  by  operation  of  law. 
The  wife  is  entitled  to  these  necessaries  at  the  husband's 
expense,  but  if  he  neglects  to  furnish  them  and  she  cannot 
secure  them  on  his  credit,  and  can  do  so  on  the  faith  of  her 
own  promise  to  pay  the  bill,  she  is  certainly  entitled  to  pro- 
cure them  in  that  manner.  If  the  creditor  parts  with  his 
goods  on  the  faith  of  the  wife's  promise  to  pay,  he  is  entitled 
to  recover  against  her  if  the  debt  is  not  paid.  The  fact  that 
she  is  obliged  to  obligate  herself  can  in  no  way  relieve  the 
husband  of  his  duty  and  responsibility  in  the  matter.  The 
wife  has  a  right,  on  the  other  hand,  to  have  the  husband 
holden  for  the  debt  so  that  if  it  can  be  collected  from  him, 
she  may  be  relieved  of  that  obligation.  The  creditor  is  en- 
titled to  hold  the  husband,  although  he  is  not  willing  to  part 
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with  his  goods  without  the  additional  assurance  of  the  wife's 
personal  obligation  to  pay  the  debt 

A  different  view  was  expressed  in  Maxon  v.  Scoit,  55  N.  Y. 
247,  where  the  controversy  arose  over  the  liability  of  the 
wife  only  for  board  furnished  herself  and  husband  on  her 
contract.  In  course  of  the  opinion,  the  court  said:  ** Laying 
for  the  present  the  coverture  of  Mrs.  Bemis  out  of  view,  this 
was  clearly  a  contract  by  her  as  principal  and  not  as  surety 
for  her  husband.  If  he  boarded  with  the  defendant  with 
her,  under  this  contract,  the  credit  was  given  to  her  and  to 
her  separate  estate,  and  not  at  all  to  him,  and  he  would  not 
become  debtor  to  the  defendant  therefor.  The  law  would 
not  imply  a  promise  by  him  to  pay  for  the  board  when  it 
was  shown  that  it  was  furnished  at  the  request  of  and  upon 
the  credit  of  his  wife,  and  of  her  separate  estate.''  The 
trouble  with  this  statement  by  the  New  York  court  lies  in 
the  assumption  on  which  i£  is  founded.  **  Laying  the  cover- 
ture of  the  wife  out  of  view,"  changes  the  whole  proposition. 
As  between  strangers,  there  can  be  no  question  about  the 
correctness  of  the  statement  that  the  credit  having  been  ex- 
tended to  the  one,  the  charge  could  not  become  the  debt  of 
the  other;  but  a  legal  relation  existing  between  the  husband 
and  wife,  which  made  the  husband  originally  and  independ- 
ent of  contract  liable  for  the  debt,  the  promise  of  the  wife 
to  pay  could  in  no  respect  relieve  the  original  and  primary 
debtor  or  place  him  in  any  worse  position  than  he  would 
have  been  in  had  she  secured  the  credit  on  the  faith  of  his 
responsibility  without  any  promise  on  her  part. 

We  conclude  that  the  husband  is  unquestionably  liable  for 
the  debt,  and  that  a  good  cause  of  action  is  stated  against 
him.  As  for  the  liability  of  the  wife,  it  is  equally  clear  to 
us  that  she  is  bound  by  her  contract.  The  provisions  and 
accommodations  were  furnished  for  her  use  and  benefit,  and 
the  credit  was  extended  on  the  faith  of  her  promise  and  re- 
sponsibility. (Long  on  Domestic  Relations,  sec.  64;  Priest 
V.  Cone,  51  Vt.  495,  31  Am.  Rep.  695;  25  Am.  &  Eng.  Ency. 
of  Law,  405.)  If  she  cannot  be  held  for  a  debt  of  this  kind, 
a  woman  who  has  an  improvident,  impecunious  and  worth- 


Digitized  by  LjOOQIC 


652  Woodward  v.  City  of  Obangeville.     [13  Idaho, 

Points  Decided. 

less  husband  might  be  compelled  frequently  to  live  on  the 
charity  of  neighbors  for  want  of  credit  at  the  markets  and 
provision  stores.  The  law  fully  authorizes  and  the  interest 
of  the  wife  equally  demands  that  she  bind  herself  personally 
for  such  necessaries  when  she  finds  that  she  must  do  so  in 
order  to  obtain  them.  Section  3  of  the  act  of  March  9,  1903 
(Sess.  Laws  1903,  346),  permits  the  wife  to  sue  and  to  be 
sued  the  same  as  a  feme  sole.  This,  of  course,  grants  the 
same  right  to  sue  and  be  sued  in  an  action  at  law  as  in  a 
suit  in  equity,  and  carries  with  it  all  the  rights  of  process 
to  collect  and  enforce  judgments  and  decrees  entered  therein. 
Under  our  constitution  and  statutes  the  wife  is  a  distinct 
person  and  independent  legal  entity  from  her  husband. 

The  objection  that  there  was  a  misjoinder  of  parties  de* 
fendant  is  not  well  taken.  The  defendants  are  each  liable 
for  the  same  debt — ^the  same  relief  is  sought  against  each. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 
Costs  awarded  in  favor  of  respondent 

Sullivan,  J.,  concurs. 


(December  2,  1907.) 

JAMES  WOODWARD,  Appellant,  v.  THE  CITY  OP 
GRANGEVILLE,  a  Municipal  Corporation,  et  al.,  Re- 
spondents. 

[92  Pac.  840.] 

Municipal    Contracts— Municipal    Bonds— Evasion    of    the    Law 
LiMiTiNQ  Municipal  Bonded  Indbbtednkss. 

1.  A  contract  signed  by  the  mayor  of  a  city  is  not  a  binding 
obligation  of  said  city,  when  the  law  does  not  aathorize  such  officer 
to  make  such  contract,  and  said  contract  has  not  been  authoriied 
or  ratified  by  said  city. 

2.  Municipal  bonds  voted  by  the  electors  of  a  city  to  raise 
revenue  to  make  payment  under  a  void  contract  become  void  whea 
■aid  contract  is  declared  void. 
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3.  A  city  eannot  evade  the  provisions  of  the  statute,  limiting  the 
bonded  indebtedness  to  fifteen  per  cent  of  the  real  estate  valuation 
for  the*  preceding  year,  by  voting  bonds  for  partial  payment  on  a 
eontract,  and  making  no  legal  provision  for  the  balance  due  upon 
aaid  contract. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Idaho  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  by  the  plaintiff,  a  resident  taxpayer,  against  the 
defendant  city,  and  its  officers,  to  cancel  a  contract  and  re- 
strain the  issuing  of  bonds  to  make  payment  under  said 
contract.  Judgment  for  the  defendant.  Appeal  from  the 
judgment.    Reversed. 

James  Woodward,  and  Jas,  DeHaven,  for  Appellant. 

The  contract  with  the  administrator  and  heirs  of  the  estate 
of  W.  M.  Jack,  deceased,  is  clearly  void  as  to  $2,000  of  the 
purchase  price  of  said  Grangeville  Waterworks.  (Bannock 
Co.  V.  Bunting,  4  Idaho,  156,  37  Pac.  277.) 

The  purchase  of  this  system  is  not  an  ordinary  or  neces- 
sary expense,  and  it  has  not  been  shown  that  any.  provision 
has  been  made  for  the  payment  of  said  sum,  or  that  there 
is  sufficient  money  on  hand  in  any  fund  for  such  payment. 
By  reference  to  that  contract,  it  will  be  seen  that  the  sub- 
mission of  the  question  of  issuing  bonds  to  a  vote  of  the  tax- 
payers and  the  issuance  of  the  bonds  are  both  provided  for, 
and  that  said  contract  and  the  successive  steps  taken  in  pur- 
suance thereof  constitute  one  transaction,  and  if  the  contract 
is  void  in  part,  then  all  subsequent  proceedings  thereunder 
are  void,  for  its  provisions  cannot  be  separated  and  a  part 
held  valid  and  a  part  invalid. 

The  defendants  not  having  proven  that  provision  for  pay- 
melit  had  been  made,  it  will  be  presumed  that  none  had  been 
made.  (2  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  652,  and  cases 
cited;  16  Cyc.  936,  937;  Dirks  v.  California  Safe  Deposit  Co,, 
136  Cal.  84,  68  Pac.  487;  Melone  v.  Buffino,  129  Cal.  514,  79 
Am.  St.  Rep.  127,  62  Pac.  93.) 
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Argument  for  Respondents. 

The  proposed  bonds,  if  sold,  will  increase  the  debt  of  the 
City  of  Grangeville  beyond  the  statutory  limit.  An  indebted- 
ness of  $2,000  (not  an  ordinary  or  necessary  expense)  is 
sought  to  be  incurred  without  the  question  having  been  sub- 
mitted to  a  vote  of  the  taxpayers  of  the  city.  No  provision 
has  been  made  to  raise  money  by  taxation  to  pay  either  the 
interest  on  said  bonds,  or  to  create  a  sinking  fund  for  the 
payment  thereof  at  their  maturity ;  and  the  purpose  for  which 
the  money  from  sale  of  such  bonds  is  to  be  used  is  a  different 
purpose  from  that  recited  in  Ordinance  No.  51. 

R.  F.  Pulton,  W.  N.  Scales,  and  M.  Reese  Hattabaugh,  for 
Respondents. 

The  contract  with  the  Jacks  provided  for  a  purchase  price 
of  $32,000 ;  the  people  of  the  city  of  Grangeville  voted  a  bond 
issue  of  $30,000  for  the  construction  or  purchase  of  a  system 
of  waterworks.  Under  the  ordinances  and  the  election  it  is 
absolutely  immaterial  whether  the  city  purchases  the  Jack 
system  or  builds  another  system  or  purchases  some  other 
system;  and  the  proceeds  of  the  bonds  could  be  used  for 
either  of  said  purposes. 

If  it  required  under  the  contract  with  the  Jacks  more 
money  than  the  city  could  legally  raise  or  expend,  they  could 
not,  and  would  not,  purchase  the  Jack  system,  but  the  funds 
raised  would  be  applied  to  the  purchase  or  construction  of 
another  system. 

There  are  many  and  various  ways  in  which  this  $2,000 
could  be  paid  without  violating  the  law;  but  if  it  should 
arise  that  the  city  could  not  pay  this,  it  would  in  no  wise 
affect  the  validity  of  the  bond  issue ;  it  would  simply  go  with 
the  question  of  enforcing  the  contract  made  with  the  Jack 
heirs. 

Whether  the  city  constructs  a  new  system  or  purchases  one 
already  constructed  is  entirely  immaterial.  The  object  and 
purpose  of  the  statute  is  to  provide  water  for  the  inhabitants 
of  the  city. 
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STEWART,  J. — On  the  twenty-seventh  day  of  December, 
1905,  the  estate  of  W.  M.  Jack,  deceased,  entered  into  a  con- 
tract with  the  city  of  Grangeville,  through  its  mayor,  whereby 
said  estate  agreed  to  sell,  and  said  city  agreed  to  buy,  a  cer- 
tain water  system  owned  by  said  estate.  It  was  provided 
in  said  contract  that  the  purchase  price  should  be  $32,000, 
and  that  the  question  of  issuing  bonds  for  the  purchase  of 
said  system  should  be  submitted  to  the  electors  of  said  city 
for  approval.  The  contract  provided  that  the  amount  of 
bonds  to  be  issued  should  be  of  such  part  of  $32,000  as  might 
be  issued  under  the  laws  of  the*  state.  On  the  fifth  day  of 
February,  1906,  the  city  council  of  said  Grangeville  passed 
Ordinance  No.  51,  providing  for  the  issuing  of  municipal 
coupon  bonds  for  the  purpose  of  providing  funds  for  the 
''acquisition,  construction  and  maintenance  of  a  system  of 
waterworks  for  said  city,  in  the  sum  of  $30,000."  Said 
ordinance  provides  in  section  3  that  the  estimated  cost  of 
the  said  system  of  waterworks  and  the  supplying  the  same 
with  water  is  the  sum  of  $32,000,  and  that  it  is  deemed  ad- 
visable to  issue  coupon  bonds  for  the  sum  of  $30,000  of  the 
said  estimated  cost  of  said  system  of  waterworks.  Section 
6  of  said  ordinance  provides  that  there  shall  be  levied  an- 
nually by  the  council  of  the  said  city,  upon  all  taxable  prop- 
erty within  said  city,  a  sufficient  sum  to  pay  the  interest  on 
said  bonds  and  create  a  sinking  fund  to  pay  the  same  at 
maturity.  An  election  was  held  under  said  ordinance  which 
resulted  in  favor  of  issuing  bonds  as  provided  in  said 
ordinance.  On  April  2,  1906,  notice  was  given  of  the  in- 
tention to  issue  and  sell  municipal  bonds  of  said  city  in  the 
sum  of  $30,000,  as  authorized  by  said  Ordinance  No.  51.  On 
June  4,  1906,  Ordinance  No.  55  was  passed  by  the  city  council 
of  said  city,  making  an  appropriation  for  the  general  ex- 
penses of  said  city.  On  January  7,  1907,  Ordinance  No.  60 
was  passed  by  the  city  council,  providing  for  the  issuing  of 
coupon  bonds  of  said  city  in  the  sum  of  $30,000  for  the  con- 
struction and  maintenance  of  necessary  waterworks,  and  sup- 
plying same  with  water  in  accordance  with  the  election 
previously  held  in  said  city,  and  providing  for  the  form  and 
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date  of  such  bonds,  etc.  In  section  5  of  said  Ordinance  No. 
60  it  is  provided  that  an  annual  tax  sufficient  to  pay  the 
interest  on  said  bonds  when  the  same  falls  due,  and  also 
to  constitute  a  sinking  fund  for  the  payment  of  the  principal 
thereof  within  twenty  years,  shall  be  and  is  hereby  levied 
upon  all  taxable  property  within  said  city  of  GrangeviUe, 
a  direct,  continuing,  annual  tax,  sufficient  to  produce  $1,500 
yearly  for  interest  and  $1,500  yearly  for  principal.  The 
foregoing  facts  are  alleged  in  detail  in  the  complaint,  and 
the  plaintiff  further  alleged  that  the  taxable  real  property 
of  the  city  of  GrangeviUe  -as  equalized  for  the  year  1905, 
the  year  prior  to  the  date  of  such  proposed  bonds,  did  not 
exceed  $275,000;  that  the  total  bonded  indebtedneas  of  said 
city  is  $5,860,  and  the  total  warrant  indebtedness,  including 
interest,  more  than  $15,000,  and  that  if  the  said  proposed 
bonds  are  sold,  the  bonded  and  floating  indebtedness  of  said 
city  will  aggregate  more  than  $50,000,  which  is  far  in  excess 
of  fifteen  per  cent  of  the  assessed  valuation  of  the  real  prop- 
erty of  said  city  as  equalized  for  the  year  1905;  that  not- 
withstanding the  purpose  of  the  issue  of  the  said  proposed 
bonds  declared  in  Ordinance  No.  51  to  be  the  acquisition  of 
a  system  of  waterworks,  it  is  the  declared  intention  of  said 
city  to  invest  the  proceeds  of  the  sale  of  said  waterworks 
bonds  in  the  said  GrangeviUe  waterworks  now  owned  by  the 
estate  and  heirs  of  said  W.  M.  Jack,  deceased,  as  per  con- 
tract, and  that  no  provision  whatever  has  been  made  for  the 
payment  of  the  $2,000  of  the  purchase  price  thereof,  in  ex- 
cess of  the  said  bond  issue  of  $30,000.  The  plaintiff  in  his 
prayer  asked  that  the  defendants  be  restrained  by  injunction 
from  selling  or  disposing  of  the  said  municipal  coupon  water 
bonds,  and  that  they  may  be  deUvered  up  and  canceled,  and 
that  the  city  be  restrained  from  purchasing  the  said  Grange- 
viUe waterworks,  and  for  costs. 

The  defendants  answered  and  admitted  that  the  plaintiff 
was  a  resident  taxpayer  of  said  city ;  that  the  defendant  is 
a  municipaUty  and  the  officers  therein  named  were  the  officers 
of  said  city,  and  that  John  M.  Jack  was  the  duly  qualified 
and  acting  administrator  of  the  estate  of  W.  M.  Jack,  de- 
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ceased;  the  making  of  the  contract  set  forth  in  the  complaint; 
the  passing  of  Ordinance  No.  51  on  February  5, 1906,  relating 
to  the  purchase  of  the  Grangeville  waterworks  and  providing 
for  the  submission  of  the  question  of  the  issuance  of  bonds 
to  the  amount  of  $30,000  to  the  qualified  electors  of  said  city, 
but  deny  that  said  ordinance  related  to  the  purchase  of  the 
Grangeville  waterworks  or  any  particular  water  system,  but 
contained  only  a  general  provision  for  acquiring  a  system 
of  waterworks.  Admit  the  holding  of  an  election  after  due 
notice,  and  that  more  than  two-thirds  of  the  electors  of  said 
city  voting  at  said  election  voted  in  favor  of  the  issuing  of 
said  $30,000  of  bonds.  Admit  the  making  of  the  bid  of  the 
defendants  S.  A.  Eean  &  Company  for  said  bonds  to  be 
dated  May  1,  1906,  and  to  be  sold  June  4,  1906,  for  $100.25 
or  $30,075  in  the  aggregate.  Admit  that  on  June  4,  1906,  the 
city  council  passed  Ordinance  No.  55,  known  as  the  Annual 
Appropriation  Bill  and  Tax  Levy.  Admit  that  on  October 
16,  1906,  Ordinance  No.  60  was  duly  passed  relating  to  the 
issue  and  sale  of  said  bonds  and  prescribing  the  form,  etc., 
thereof,  but  deny  that  no  provision  has  been  made  for  the 
pa3rment  of  interest  and  the  creation  of  a  sinking  fund,  and 
allege  that  full,  adequate  and  complete  provision  has  been 
made  by  the  council  of  said  city  for  the  payment  of  the 
interest  on  said  bonds  and  to  provide  a  sinking  fund  for  the 
payment  thereof.  Deny  that  the  total  bonded  indebtedness 
of  said  city  exceeds  $5,000,  and  deny  that  the  warrant  in- 
debtedness exceeds  $12,000.  Deny  that  if  the  bonds  were  is- 
sued that  the  bonded  and  floating  indebtedness  of  said  city 
will  aggregate  more  than  $50,000,  or  that  the  bonded  and 
floating  indebtedness  of  the  city  would  be  in  excess  of  fifteen 
per  cent  of  the  assessed  valuation  of  the  real  property  of  said 
city.  Admit  that  it  is  the  intention  of  said  city  to  invest  the 
proceeds  of  the  sale  of  said  water  bonds  in  the  said  Grange- 
ville waterworks  now  owned  by  the  estate  and  heirs  of  said 
W.  M.  Jack,  deceased,  but  deny  that  it  is  contrary  to  or 
against  the  provisions  of  Ordinance  No.  51,  and  deny  that  no 
provision  has  been  made  for  the  payment  of  the  $2,000  of 
the  purchase  price  named  in  said  contract  in  excess  of  the 
Idaho,  VoL  13—42 
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$30,000  proposed  bond  issue  made  for  the  purpose  of  apply- 
ing on  said  contract. 

The  plaintifF  specifies  as  error  of  law  on  the  part  of  the 
trial  court  '*the  rendering  judgment  denying  plaintiff's  ap- 
plication for  an  order  restraining  the  sale  of  said  bonds  and 
dismissing  said  action."  The  view  we  take  of  the  case  re- 
quires, first,  the  determination  of  the  validity  of  said  con- 
tract; second,  the  validity  of  the  bonds  to  be  issued  to  raise 
funds  to  meet  the  obligations  of  said  contract. 

Was  the  contract  made  between  said  estarte  of  W.  M.  Jack 
and  the  said  city  valid?  This  contract  on  behalf  of  the  city 
was  made  by  Fen  Batty,  mayor  of  said  city,  without  any  au- 
thorization by  the  city  council  or  any  approval  or  ratification 
on  the  part  of  said  city.  Under  the  provisions  of  an  act  of 
February  10,  1899,  in  relation  to  the  organization,  govern- 
ment and  powers  of  cities  and  villages,  the  mayor  of  cities  is 
given  certain  powers,  which  are  fully  set  forth  in  section  10 
of  said  act,  but  it  nowhere  appears  that  the  mayor  of  a  city 
has  power  to  enter  into  a  contract  of  the  character  set  forth 
in  the  complaint,  without  the  authorization  or  ratification  of 
the  city  council  of  said  city.  In  this  case,  without  said  con- 
tract having  been  authorized  by  the  city,  or  having  been  rati- 
fied by  the  city,  the  mayor  would  have  no  authority  to  enter 
into  the  same  as  a  binding  obligation  of  said  city.  The  con- 
tract provides  for  the  sale  of  said  Grangeville  waterworks  to 
said  city  for  the  sum  of  $32,000,  while  it  is  admitted  by  the 
pleadings  and  the  briefs  the  city  had  no  authority  to  issue 
bonds  to  meet  such  payment.  It  is  admitted  that  under  the 
provisions  of  section  1  of  an  act  providing  for  the  issue  and 
sale  of  municipal  coupon  bonds,  approved  February  2,  1899 
(Sess.  Laws  1899,  p.  29),  said  city  could  not  issue  municipal 
bonds  to  exceed  at  any  time,  in  the  aggregate,  fifteen  per  cent 
of  the  real  estate  value  of  said  city  or  town,  according  to  the 
assessment  of  the  preceding  year,  for  any  or  all  of  the  follow- 
ing purposes  (naming  such  purposes) . 

The  real  estate  valuation  of  said  city  for  the  year  1905  was 
$240,452.  In  this  connection  we  call  attention  to  the  fact 
that  upon  the  oral  argument  there  was  a  dispute  between 
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counsel,  as  to  what  the  assessed  valuation  of  the  real  property 
in  said  city  was  for  the  year  1905,  and,  because  of  this,  the 
appellant  challenged  the  correctness  of  finding  No.  12  of  the 
trial  court,  wherein  the  trial  court  found  that  the  taxable  real 
property  of  the  city  of  Qrangeville  as  equalized  for  the  year 
1905,  was  $251,591.  The  only  evidence  in  the  record  as  to 
the  assessed  valuation  of  the  real  property  for  the  year  1905 
is  a  stipulation  entered  into  between  the  parties,  and  found  at 
folio  166  in  the  transcript.  This  was  "that  the  assessed  valu- 
ation of  the  real  property  of  the  city  of  Qrangeville  for  the 
year  1905,  was  $240,452."  Finding  No.  12  of  the  court  was 
not  sustained  by  the  evidence,  and  in  the  face  of  the  disagree- 
ment of  counsel,  both  orally  and  in  their  briefs,  as  to  what  the 
assessed  valuation  of  the  real  property  was  for  the  year  1905, 
this  court  must  take  the  record  as  it  is,  to  wit,  that  said  valua- 
tion was  $240,452.  Leaving  out  of  consideration  the  question 
as  to  whether  or  not  warrant  indebtednass  should  be  con- 
sidered in  determining  the  amount  for  which  a  municipality 
may  raise  bonds,  the  present  bonded  indebtedness  of  said  city 
is  $5,000,  which,  added  to  the  amount  of  said  contract,  would 
miake  $37,000,  and  would  be  in  excess  of  fifteen  per  cent  of 
the  real  estate  value  of  said  city  for  the  year  1905.  The  city, 
however,  attempted  to  evade  this  provision  of  the  statute,  by 
providing  that  only  $30,000  of  bonds  should  be  issued;  but 
it  does  not  appear  that  said  city  made  any  legal  provision 
whatever  for  paying  the  $2,000  excess,  called  for  by  said  con- 
tract, or  that  it  had  any  method  or  legal  means  by  which  said 
$2,p00  could  be  paid.  Section  3,  of  article  8,  of  the  constitu- 
tion of  this  state  provides  that,  "No  county,  city,  town,  town- 
ship, board  of  education,  or  school  district,  or  other  subdivision 
of  the  state,  shall  incur  any  indebtedness,  or  liability,  in  any 
manner,  or  for  any  purpose,  exceeding  in  that  year  tte  in- 
come and  revenue  provided  for  it  for  such  year,  without  the 
assent  of  two-thirds  of  the  qualified  electors  thereof,  voting  at 
an  election  to  be  held  for  that  purpose,  nor  unless,  before  or 
at  the  time  of  incurring  such  indebtedness,  provision  shall 
be  made  for  the  collection  of  an  annual  tax  sufficient  to  pay 
the  interest  on  such  indebtedness  as  it  falls  due,  and  also  to 
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constitute  a  sinking  fund  for  the  payment  of  the  principal 
thereof,  within  twenty  years  from  the  time  of  contracting  the 
same.  Any  indebtedness  or  liability  incurred  contrary  to  this 
provision  shall  be  void:  Provided,  that  this  section  shall  not 
be  construed  to  apply  to  the  ordinary  and  necessary  expenses 
authorized  by  the  general  laws  of  the  state."  It  will  thus  be 
seen  that  the  ordinary  and  necessary  expenses  of  said  munic- 
ipality may  be  contracted  for  by  said  city  without  any  vote 
of  the  people,  but  where  an  expense  is  proposed  to  be  incur- 
red which  exceeds  the  income  and  revenue  provided  for  any 
year,  such  as  the  construction  or  purchase  of  a  water  system, 
or  a  part  of  such  system,  the  same  cannot  be  done  without 
the  assent  of  two-thirds  of  the  qualified  electors  of  said  city. 
The  contract  made  between  said  city  and  said  Jack  estate 
was  such  an'  expense  that  to  authorize  the  same  required  a 
two-thirds  vote  of  the  qualified  electors  of  said  city,  and  the 
contract  itself  called  for  an  obligation  on  the  part  of  said 
city  in  excess  of  the  amount  for  which  bonds  could  be  issued 
under  the  act  of  February  2,  1899,  and  as  the  excess  of  $2,000 
called  for  by  said  contract  was  not  provided  for,  and  could 
not  be  provided  for,  in  said  bond  issue,  and  it  not  appearing 
that  said  sum  of  $2,000  had  been  in  any  other  manner  pro- 
vided for  by  law,  it  must  necessarily  follow  that  the  contract 
of  December  27,  1905,  is  in  excess  of  the  power  of  the  city  to 
make,  under  section  3,  of  article  8,  of  the  constitution.  The 
city  cannot  evade  the  provisions  of  the  constitution  and  tlie 
laws  of  this  state  by  making  a  contract  which  calls  for  a 
greater  sum  than  the  city  was  authorized  to  contract  for,  and 
then  providing  by  ordinance  for  a  bond  issue  for  a  part  of 
the  contract  price,  and  leaving  the  payment  of  the  balance 
of  the  contract  price  unprovided  for.  The  contract  and  the 
proposed  bonds  were  part  of  one  and  the  same  transaction. 
The  respondent,  however,  contends  that  while  the  city  might 
be  under  no  obligations  to  comply  with  the  terms  of  the  con- 
tract made  with  the  estate  of  W.  M.  Jack,  deceased,  and  as 
the  bonds  were  not  voted  for  the  purpose  of  purchasing  the 
Grangeville  waterworks  owned  by  the  said  estate,  but  were 
voted  generally  for  the  purpose  of  acquiring,  constractiogi 
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and  maintaining  waterworks  for  said  city,  even  though  the 
contract  was  void,  yet  such  fact  could  not  aflfect  the  validity 
of  the  bonds  for  the  reason  that  the  city  is  under  no  obliga- 
tion to  purchase  the  system  covered  by  said  contract,  and  may 
use  the  money  arising  from  the  sale  of  said  bonds  in  .the  con- 
struction and  maintenance  of  a  new  system  entirely.  This, 
perhaps,  would  be  true  did  it  not  appear  clearly  from  the 
record  in  this  case  that  it  is  the  intention  of  the  defendants 
to  use  the  money  arising  from  the  sale  of  said  bonds  to  pur- 
chase the  Jack  system  of  waterworks.  It  is  alleged  in  the 
complaint,  admitted  by  the  answer,  and  found  to  be  a  fact 
by  the  court,  that  it  is  the  declared  intention  of  the  city  coun- 
cil of  said  city  to  invest  the  proceeds  of  the  sale  of  said  honds 
in  said  Grangeville  waterworks,  now  owned  by  the  estate  of 
W.  M.  Jack,  deceased,  in  accordance  with  the  terms  of  the 
contract  set  out  in  plaintiff's  complaint  as  Exhibit  ''A" 
(which  is  the  contract  of  December  27,  1905). 

We  cannot  escape  the  conclusion,  therefore,  that  the  con- 
tract and  the  proposed  bonds  were  part  of  one  and  the  same 
transaction,  and  that  if  the  contract  was  void,  and  the  bonds 
were  voted  for  the  purpose  of  complying  with  the  terms  of 
said  contract,  that  the  bonds  necessarily  must  fall  with  the 
contract 

The  judgment  is  reversed,  and  the  lower  court  is  directed 
to  enter  judgment  in  accordance  with  this  opinion.  Costs 
are  awarded  in  favor  of  appellant. 

Sullivan,  J.,  concurs. 

Ailshie,  C.  J.,  sat  at  the  hearing,  but  took  no  part  in  the 
decision. 
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(December  7,  1907.) 

VALLEY  LUMBER  &  MANUFACTURING  CO.,  Respond- 
ent,  y.  JOHN  DRIESSEL,  Adminifitrator,  et  aL,  Ap- 
pellant& 

[93  Pac.  765.] 

Materialman's  Lien— Material  Furnished  Under  Two  Separate 
Contracts— Filing  Lien — Tacking  One  Contract  on  to  Akothee 
— Time  for  Filing  cannot  be  Extended — Material  Fuknished 
IN  Installments — ^Notice  of  Two  Contracts — ^E^videncb — Suf- 
ficiency OF — Foreign  Corporation — Complaint — ^Pleading — Ca- 
PACiTT  to  Sue — ^Pleading  Compliance  with  State  Law — ^Demur- 
rer—Grounds FOR— Fah^ure  to  Raise  Question  by  Answer  or 
Demurrer — Question  of  Compliance  Waived. 

1.  D.  contracted  with  M.  to  construct  a  dwelling-house,  and  M. 
contracted  with  the  V.  L.  Co.  to  famish  the  material,  which  it  did, 
and  M.  completed  the  dwelling  on  the  sixteenth  day  of  January, 
1905.  Thereafter,  on  the  thirteenth  day  of  March,  1905,  D.  con- 
tracted with  M.  to  erect  a  porch  to  said  dwelling,  and  M.  on  that 
day  ordered  lumber  for  said  porch  from  the  V.  L.  Co.,  which  was 
furnished  by  them,  the  last  of  it  being  furnished  on  the  15th  of 
March,  1905.  Thereafter,  on  the  eleventh  day  of  May,  1905,  the 
v.  L.  Co.  filed  its  materialman's  lien  on  said  premises;  held,  that 
the  erection  of  the  dwelling  and  the  porch  was  done  under  sepa- 
rate contracts,  but  it  is  not  shown  by  the  evidence  that  the  Y.  L. 
Co.  had  notice  or  knowledge  that  said  dwelling  and  porch  were 
erected  under  separate  contracts,  and  for  that  reason,  held,  that 
the  y.  L.  Co.'s  lien  was  filed  in  time. 

2.  A  materialman  who  furnished  material  for  the  erection  of  a 
building  under  two  separate  contracts,  and  has  knowledge  of  such 
contracts,  cannot  tack  one  contract  to  the  other  by  filing  his  claim 
of  lien  within  the  required  time  from  the  date  of  furnishing  loa- 
terial  pursuant  to  one  of  the  contracts. 

3.  The  time  for  filing  a  lien  cannot  be  extended  by  funushin; 
on  a  new  contract  or  request  additional  articles  and  adding  them 
to  a  completed  account  and  statement  of  material  furnished. 

4.  Where  materials  are  furnished  for  the  same  building  or  im- 
provement in  installments  and  at  intervals,  and  the  parties  intend 
them  to  be  included  in  one  account  and  settlement,  the  entire  ac- 
count will  be  treated  as  a  continuous  and  connected  transactioa, 
and  the  time  in  which  to  file  the  lien  begins  to  run  from  the  ditt 
of  the  last  item  of  the  account. 
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5.  Under  the  laws  of  this  state,  a  foreign  corporation,  in  order 
to  maintain  an  action  in  the  courts  of  this  state,  must  allege  a  com- 
pliance with  the  constitution  and  statutes  in  regard  to  designating 
an  agent  upon  whom  service  of  process  maj  be  had,  and  in  filing 
its  articles  of  incorporation  as  required  by  law,  and  a  complaint 
bj  such  corporation  that  fails  to  allege  such  facts  is  subject  to  de- 
murrer. However,  the  defendant  will  waive  the  question  of  non- 
compliance if  he  fails  to  raise  the  same  bj  demurrer  or  answer,  and 
cannot  raise  it  for  the  first  time  in  the  appellate  court.* 

6.  The  case  of  KatM  v.  Herrick,  12  Idaho,  1,  86*  Pac.  873,  cited 
and  approved. 

7.  Section  4174,  Revised  Statutes,  provides  iixat  a  defendant  may 
demur  to  the  complaint  on  seven  separate  and  distinct  grounds, 
the  second  being  ''that  plaintiff  has  no  legal  capacity  to  sue," 
and  the  sixth  is,  "that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  The  clear  intent  of  the  pro- 
visions of  that  section  is,  if  one  desires  to  demur  to  a  complaint 
on  the  ground  that  the  plaintiff  has  no  legal  capacity  to  sue,  he 
must  so  state  in  his  demurrer,  and  cannot  raise  the  question  of  the 
legal  capacity  of  the  plaintiff  to  sue  on  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action. 

8.  A  cause  of  action  may  exist  in  favor  of  a  corporation  or  per- 
son who  has  not  the  capacity  to  sue,  and  an  action  brought  by  such 
person  or  corporation  on  a  complaint  alleging  a  good  cause  of  action 
would  not  be  obnoxious  to  a  demurrer  on  the  ground  that  it  does 
not  state  a  cause  of  action. 

9.  If,  as  in  the  case  at  bar,  a  foreign  corporation  fails  to  allegs 
its  compliance  with  the  domestic  law,  the  complaint  is  demurrable 
•on  the  ground  that  it  fails  to  allege  the  capacity  of  the  plaintiff 
to  sue.  The  objection  on  that  ground  may  also  be  taken  by  an- 
swer under  the  provisions  of  section  4177,  Revised  Statutes.  Under 
the  provisions  of  section  4178,  Revised  Statutes,  if  no  objection  to 
the  complaint  is  taken,  either  by  demurrer  or  answer,  the  defendant 
is  deemed  to  have  waived  the  same,  excepting,  only,  the  objection 
to  the  jurisdiction  of  the  court  and  the  objection  that  the  complaint 
•does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

10.  Where  the  complaint,  on  its  face,  shows  the  want  of  capacity 
•of  the  plaintiff  to  sue,  the  question  of  want  of  capacity  cannot  be 
raised  by  demurrer  on  the  ground  that  the  complaint  fails  to  state 
a  cause  of  action. 

11.  A  corporation  or  individual  may  hi^ve  a  good  cause  of  action 
and  still  have  no  capacity  to  sue;  and  may  have  a  capacity  to  sue 
and  no  cause  of  action. 

12.  The  demurrer  must  be  confined  to  the  specific  grounds  stated 
therein. 
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13.  Eeld,  that  the  question  of  the  capacity  of  the  respondent  to 
sue  was  not  raised  in  the  court  below  by  demurrer  or  answer,  and 
for  that  reason  was  waived.  ^ 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Hon.  Edgar  C.  Steele,  Judge. 

Action  to  foreclose  a  mechanic's  lien.  Judgment  for  plain- 
tiff.   Affirmed. 

Charles  L.  McDonald,  for  Appellants. 

That  the  plaintiff  had  notice  of  the  completion  of  the  first 
contract  when  it  was  finished  cannot  be  doubted  when  we 
see  from  the  evidence  that  four  days  thereafter,  viz.,  Janu- 
ary 20th,  it  furnished  Mr.  Morrison  with  a  full  statement  of 
his  account  for  lumber  used  on  the  job.  If  it  has  a  lien  at 
all,  it  is  only  by  tacking  the  porch  contract  to  the  house  con- 
tract and  making  it  a  continuous  one.  As  is  shown  by  Mr. 
Morrison's  testimony,  Mr.  Driessel,  on  the  fifty-ninth  day, 
without  any  previous  understanding  or  agreement,  made  the 
contract  for  the  building  of  the  porch,  and  a  small  amount 
of  lumber  was  furnished  for  that  purpose. 

"As  soon  as  the  lien  has  all  accrued — ^that  is,  when  the 
materials  for  the  same  job  have  all  been  furnished — the  time 
limited  for  making  it  secure  begins  to  run,  and  no  materials 
subsequently  delivered  for  something  determined  upon  after 
the  job  is  finished  can  stop  the  running  of  said  time.'* 
(Frankoviz  v.  Ireland,  34  Minn.  403,  26  N.  W.  225 ;  Sanford 
V.  Frost,  41  Conn.  617 ;  Scott  v.  Cook,  8  Mo.  App.  193 ;  Fay  v. 
Muhker,  20  N.  Y.  Supp.  671 ;  Schulenberg  v.  Vrooman,  7  Mo. 
App.  133;  Central  Loan  dk  Trust  Co.  v.  0 'Sullivan,  44  Neb. 
834,  63  N.  W.  5.) 

Plaintiff,  being  a  foreign  corporation  which  had  not  com- 
plied with  the  laws  of  this  state,  is  entitled  to  no  relief. 
(Katz  V.  Herrick,  12  Idaho,  1,  86  Pac.  873.)  It  must  aflSrm- 
atively  appear  that  the  foreign  corporation  has  complied  with 
the  laws  of  the  state  before  it  can  maintain  its  action.     {Far- 
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rier  V.  New  England  Mtg.  Security  Co,,  88  Ala.  275,  7  South. 
200;  Mullens  v.  American  etc.  Land  dt  Mtg,  Co,,  88  Ala.  280,  7 
South.  201.) 

Such  an  act  is  a  condition  precedent,  and  must  be  both  al- 
leged and  proven.  (Taber  v.  Interstate  Bldg.  &  Loan  Assn.^ 
91  Tex.  92,  40  S.  W.  954;  Peters  v.  Brewing  Assn,  (Tex.  Civ. 
App.),  55  S.  W.  516;  Chapman  v.  Cash  Register  Co,,  32  Tex. 
Civ.  App.  76,  73  S.  W.  969;  Ice  Mfg,  Co,  v.  Armour,  12  Pa. 
Super.  Ct.  443;  Welshach  Co.  v.  Norwich  Gas  etc,  89  N.  Y. 
Supp.  284,  96  App.  Div.  52.) 

**The  declaration  is  fatally  defective  in  not  alleging  that 
the  plaintiff  company  had  obtained  a  license  which  was  in 
force."  {Lycoming  Fire  Ins.  Co.  v.  Wright  &  Son,  55  Vt. 
523.) 

C.  H.  Lingenfelter,  for  Respondent. 

Morrison  and  Driessel  could  have  made  as  many  different 
contracts  for  construction  of  the  various  parts  of  the  building 
as  they  desired,  but  such  contracts  could  not  militate  against 
the  materialman  without  his  knowledge  of  such  contracts. 

Where  materials  are  furnished  for  the  same  improvement 
in  installments  and  at  intervals,  but  the  parties  intend  them 
to  be  included  in  one  account  and  settlement,  the  entire  ac- 
count will  be  treated  as  a  continuous  and  connected  transac- 
tion, and  the  lien  limitation  begins  to  run  from  the  last  item 
of  it.  {Jones  &  Magee  Lumber  Co,  v.  Murphy,  64  Iowa,  165, 
19  N.  W.  898;  Page  v,  Betts,  17  Mo.  App.  375;  Pullis  v. 
Hoffman,  28  Mo.  App.  666 ;  Bruns  v.  Braun,  35  Mo.  App.  337 ; 
Louisiana  etc.  Lumber  Co.  v.  Myers,  87  Mo.  App.  671 ;  Darling^ 
ton  Lumber  Co.  v.  Harris,  107  Mo.  App.  148,  80  S.  W.  688.) 

The  defendants  neither  by  demurrer  nor  answer  questioned 
the  authority  of  the  company  to  do  business  in  the  state. 

This  can  only  be  raised  by  answer;  otherwise  it  is  waived. 
{Ontario  State  Bank  v,  Tibbits,  80  Cal.  68,  22  Pac.  66;  PhiU 
lips  V.  Goldtree,  74  Cal.  151,  13  Pac.  313,  15  Pac.  451 ;  South- 
em  Pac.  R.  Co.  V,  Pursell,  77  Cal.  69,  18  Pac.  886-889;  Dahl 
V.  Montana  Copper  Co.,  132  U.  S.  264,  33  L.  ed.  325,  10  Sup. 
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Ct.  Rep.  97 ;  Ency.  of  PI.  &  Pr.,  89,  90,  and  cases  cited ;  Wetzel 
it  T,  R.  Co.  V.  Tennis  Bros,  Co.,  145  Fed.  458.) 

Where  it  does  not  appear  aflftrmatively  that  the  plaintiff 
has  done  business  in  the  state  in  contravention  of  the  statutes, 
a  demurrer  will  not  lie  becaui^e  the  petition  fails  to  allege  that 
the  statutory  conditions  have  been  complied  with.  In  such 
cases  noncompliance  is  a  defense  to  be  set  up  by  answer. 
(Smith  V.  Sewing  Machine  Co.,  26  Ohio  St.  562;  New  Eng- 
land etc,  Ins.  Co.  v.  Robinson,  25  Ind.  536 ;  Sprague  v.  Lum- 
ber Co.,  106  Ind.  242,  6  N.  E.  335;  Nickels  v.  Association,  93 
Va.  380,  25  S.  B.  8;  American  etc.  Sewing  Machine  Co.  v. 
Moore,  2  Dak.  280,  8  N.  W.  131;  New  England  Security  v. 
Voder,  28  Fed.  265;  Cassaday  v.  American  Ins.  Co.,  72  Ind. 
95;  Northern  Assur.  Co.  v.  Borgelt,  67  Neb.  282,  93  N.  W. 
227.) 

SULLIVAN,  J. — ^This  is  an  action  brought  to  foreclose  a 
materialman's  lien  under  the  provisions  of  the  mechanic's 
lien  law  of  this  state.  One  Driessel  was  the  owner  of  the 
premises  and  contracted  with  one  Morrison  for  the  construc- 
tion of  a  dwelling-house  on  the  premises  described  in  the  com- 
plaint. It  is  alleged  in  the  amended  complaint  that  the 
plaintiff,  who  is  respondent  here,  is  a  corporation  organized 
under  the  laws  of  the  state  of  Washington,  and  doing  business 
in  the  town  of  Lewiston,  Idaho ;  that  said  Driessel  is  the  owner 
of  the  premises  described  in  the  complaint,  and  that  the  de- 
fendant Morrison  was  the  contractor  and  agent  of  Driessel, 
and  as  such  agent  entered  into  a  contract  with  the  respond- 
ent, whereby  it  was  to  furnish  the  material  for  the  construc- 
tion of  a  certain  dwelling-house;  that  the  respondent  fur- 
nished the  material  between  the  twenty-third  day  of  Novem- 
ber, 1904,  and  the  fifteenth  day  of  March,  1905,  which  ma- 
terial was  actually  used  in  the  construction  of  said  building, 
of  the  agreed  value  of  $552.47 ;  that  there  was  thereafter  paid 
on  said  account  $300.98,  leaving  a  balance  due  of  $251.49. 
together  with  interest  thereon,  and  that  the  plaintiff,  within 
sixty  days  from  March  15,  1905,  the  date  of  furnishing  the 
last  item  of  said  lumber,  duly  filed  its  claim  of  lien  on  the 
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eleventh  day  of  May,  1905,  in  the  office  of  the  recorder  of 
Nez  Perce  county.  The  defendants  filed  a  general  demurrer 
to  the  complaint,  which  was  overruled  by  the  court.  They 
thereafter  filed  a  joint  answer,  denying  the  material  allega^ 
tions  of  the  complaint,  except  the  corporate  existence  of  the 
plaintiff,  and  admitted  that  Driessel  was  the  owner  of  the 
premises  described  in  the  complaint.  The  cause  was  tried  by 
the  court  without  a  jury  and  judgment  was  rendered  in  favor 
of  the  respondent.  This  appeal  is  from  the  judgment  and 
order  denying  a  new  trial. 

It  appears  from  the  testimony  in  the  case  that  there  were 
two  contracts  entered  into  between  Morrison  and  Driessel. 
The  first  was  for  the  building  and  construction  of  a  dwelling- 
house  which  was  completed  on  January  16,  1905,  and  the 
respondent  rendered  him  a  bill,  or  a  statement,  on  the  20th 
of  January,  for  all  the  lumber  that  he  had  used  in  the  con- 
struction of  said  dwelling-house.  It  also  appears  from  the 
record  that  Driessel  rented  the  house  before  or  about  the  time 
it  was  completed,  and  the  tenants  took  possession  thereof. 
Thereafter  they  desired  a  porch  built  on  to  said  house,  and  it 
would  appear  that  they  expressed  their  desire  to  Driessel 
and  he  consented  to  have  a  porch  built,  and  on  the  13th  of 
March,  1905,  fifty-nine  days  after  the  delivery  of  the  last 
item  of  material  under  the  first  contract,  he  entered  into  an- 
other contract  with  Morrison  for  the  construction  of  said 
porch,  and  on  that  date  Morrison  ordered  the  lumber  for  its 
construction  from  the  respondent,  to  the  amount  of  about 
$25,  and  the  respondent  furnished  the  lumber  for  said  porch 
on  the  thirteenth  and  fifteenth  days  of  March.  The  respond- 
ent filed  its  materialman's  lien  on  the  eleventh  day  of  May, 
1905,  fifty-seven  days  after  furnishing  the  last  material  for 
the  porch. 

It  is  first  contended  by  counsel  for  appellant  that  as  there 
were  two  separate  contracts,  one  for  the  construction  of  the 
house  and  the  other  for  the  construction  of  the  porch,  that 
said  contracts  had  no  connection  with  each  other  and  were  en- 
tirely separate  and  severable,  and  that  the  last  one  cannot  be 
tacked  on  to  the  first,  and  thus  keep  alive  the  materialman's 
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lien  for  the  material  furnished  for  the  construction  of  the 
house  for  more  than  sixty  days  after  its  completion  under  the 
first  contract. 

The  evidence  shows  beyond  a  doubt  that  the  house  was  con- 
structed under  one  contract  and  the  porch  under  another  and 
separate  contract.  It  also  shows  that  the  house  was  completed 
about  the  sixteenth  day  of  January,  1905,  and  that  the  owner 
leased  the  house  about  the  time  of  its  completion  and  the 
tenants  took  possession.  It  also  appears  that  the  owner  lived 
In  Genesee,  Latah  county;  that  he  went  to  Lewiston  on  the 
13th  of  March  and  his  tenants  persuaded  him  to  have  said 
porch  constructed,  and  on  that  date  he  made  a  contract  with 
the  appellant  Morrison  to  erect  said  porch.  The  contract  for 
the  porch  was  not  made  until  about  fifty-nine  days  after  the 
respondent  had  furnished  the  last  material  for  the  construc- 
tion of  the  house. 

The  court  in  its  findings  of  fact  virtually  finds  that  the 
house  and  porch  were  constructed  under  one  contract,  but 
that  finding  is  not  supported  by  the  evidence.  The  secre- 
tary of  the  respondent  company  testified  that  he  did  not  know 
the  house  was  completed  on  or  about  the  sixteenth  day  of 
January,  but  his  testimony  is  not  very  clear  on  that  point. 
He  testified  further  that  Morrison  told  him  that  he  put  the 
lumber  furnished  on  the  13th  and  15th  of  March  into  the 
porch,  while  Morrison  swears  positively  that  the  house  was 
built  under  one  contract  and  the  porch  under  another  and 
separate  contract.  The  fact  that  the  respondent  presented 
Morrison  with  an  itemized  statement  of  all  the  lumber  fur- 
nished for  the  construction  of  the  house  on  the  20th  of  Jan- 
uary, 1905,  is  very  suggestive  of  the  fact  that  the  respondent 
was  informed  that  the  building  was  completed,  as  Morrison 
testified  on  the  completion  of  a  building  the  company  fur- 
nished him  an  itemized  statement  of  the  material  furnished 
and  that  he  checked  it  over  to  ascertain  whether  or  not  it  was 
correct,  but  does  not  testify  that  he  informed  respondent 
that  the  contract  was  completed  or  that  it  had  knowledge  of 
that  fact.  There  is  no  positive  testimony  in  the  record  show- 
ing that  the  respondent  had  information  that  the  house  and 
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the  porch  were  constructed  under  separate  contracts.  The 
circumstance  of  respondent's  furnishing  an  itemized  state- 
ment of  the  lumber  used  in  the  construction  of  the  house,  to 
say  the  least,  is  suggestive  and  significant.  If  the  record 
showed  that  the  respondent  had  such  information,  the  rule 
laid  down  in  Central  Loan  cfe  Trust  Co,  v.  0' Sullivan,  44 
Neb.  834,  63  N.  W.  5,  would  apply.  In  that  opinion,  the  court 
said:  ''A  materialman  cannot  tack  one  contract  to  another 
so  as  to  procure  a  lien  for  all  the  materials  furnished  under 
separate  contracts  by  filing  his  claim  within  the  required  time 
from  the  date  of  furnishing  material  pursuant  to  one  con- 
tract"; and  in  Schulenberg  v.  Vrooman,  7  Mo.  App.  133,  the 
court  said:  "Where  all  the  items  of  an  account  except  the 
last  few  were  supplied  under  one  contract  and  that  contract 
was  executed  and  the  transaction  closed,  held,  that  the  time 
for  filing  a  lien  could  not  be  extended  by  furnishing  on  a 
new  request  additional  articles  and  adding  them  to  the  com- 
pleted account."  On  this  point  see,  also,  Fay  v.  Muhlker, 
20  N.  Y.  Supp,  671;  Scott  v.  Cook,  8  Mo.  App.  193;  Sanford 
V.  Frost,  41  Conn.  617;  Frankoviz  v.  Smith,  34  Minn.  403,  26 
N.  W.  225. 

It  is  contended  by  counsel  for  respondent  that  it  had  no 
knowledge  that  Morrison  and  Driessel  had  one  contract  for 
the  house  and  one  for  the  porch,  and  that  the  contract,  so 
far  as  it  was  concerned,  was  continuous  and  entire  and  the 
time  within  which  to  file  a  lien  dated  from  the  date  of  the 
last  item  of  material  furnished.  That,  no  doubt,  was  the 
theory  upon  which  the  trial  court  rendered  its  decision. 

Among  other  authorities  cited  by  respondent  is  the  case  of 
Darlington  Lumber  Co,  v.  Harris,  107  Mo.  App.  148,  80  S. 
W.  688.  In  that  case  the  company  and  one  Taylor  agreed  to 
the  estimate  of  the  lumber  to  be  used  in  the  Harris  build- 
ing. Considerable  extra  lumber  was  furnished  all  along  dur- 
ing the  continuance  of  the  original  contract,  and  the  undis- 
puted testimony  showed  that  the  lumber  was  ordered  for  the 
extra  work  for  which  Taylor  had  a  separate  bid ;  that  the  re- 
spondent company  had  no  fresh  arrangement  with  him  and 
knew  nothing  about  there  being  another  contract  between 
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Taylor  and  Harris  or  that  they  were  funiishing  material  for 
a  job  to  be  done  under  a  separate  contract.  The  court  said: 
**The  interval  between  October  25th,  when  the  last  item  was 
furnished  for  the  completion  of  the  original  plan,  and  De- 
cember 10th,  when  the  lumber  for  the  extras  was  sold,  was 
too  short  a  time  to  affect  respondent  with  constructive  notice 
of  Taylor's  new  arrangement  with  Harris."  That  decision, 
no  doubt,  would  have  been  different  had  the  court  found  that 
Taylor  had  entered  into  a  separate  contract  with  Harris  for 
doing  a  part  of  the  work  in  the  construction  of  said  building, 
and  the  materialman  had  notice  of  that  fact. 

Where  materials  are  furnished  for  the  same  building  or 
improvement  in  installments  and  at  intervals,  and  the  par- 
ties intend  them  to  be  included  in  one  account  in  settlement, 
the  entire  account  will  be  treated  as  a  continuous  and  con- 
nected transaction,  and  the  lien  limitation  begins  to  run  from 
the  last  item  of  the  contract.  {Jones  &  Magee  Lumber  Co, 
v.  Murphy,  64  Iowa,  165,  19  N.  W.  898 ;  Darlington  Lumber 
Co.  V.  Harris,  supra;  Louisiana  etc.  Lumber  Co.  v.  Myers,  87 
Mo.  App.  671.)  But  where  there  are  two  separate  and  distinct 
contracts  for  the  erection  of  a  building,  and  the  materialman 
knows  that  there  are  two  contracts,  he  cannot  tack  the  last 
contract  to  the  first  so  as  to  procure  a  lien  for  all  the  materials 
furnished  under  the  separate  contracts  where  the  time  had 
expired  for  filing  a  lien  for  the  material  furnished  under  the 
first  contract. 

While  there  are  some  facts  and  circumstances  tending  to 
show  that  the  respondent  had  notice  of  the  two  contracts  re- 
ferred to  in  this  case,  the  evidence  is  not  such  as  to  warrant 
the  reversal  of  the  judgment  on  the  ground  that  the  respond- 
ent knew  or  had  notice  of  those  two  contracts.  The  fact  as 
to  whether  the  respondent  had  information  that  the  porch 
was  built  under  a  separate  contract  was  within  the  possession 
and  knowledge  of  the  appellants,  and  they  should  have  proved 
that  fact  by  a  preponderance  of  the  evidence  if  they  relied 
upon  it,  which  they  failed  to  do. 

The  question  whether  the  plaintiff  is  entitled  to  maintain 
this  action,  it  being  a  foreign  corporation,  is  raised  by  the 
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record.  The  paragraph  of  the  complaint  alleging  the  cor- 
porate existence  of  the  respondent  is  as  follows:  **That  the 
plaintiff  is  and  was  at  all  the  times  herein  mentioned  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Washington,  with  its  principal  place  of 
business  at  Clarkston,  Washington,  and  doing  business  at 
Lewiston,  Idaho." 

It  will  be  observed  that  it  is  not  alleged  that  the  plaintiff 
had  complied  with  the  provisions  of  section  10  of  article  11 
of  the  state  constitution,  in  designating  an  agent  upon  whom 
process  may  be  served;  and  with  the  provisions  of  section 
2653  of  the  Bevised  Statutes  as  amended  by  the  Laws  of 
1903,  which  provides  that  a  foreign  corporation  shall  file 
with  the  county  recorder  of  the  county  in  this  state,  in  which 
is  designated  its  principal  place  of  business  in  the  state,  a 
copy  of  the  articles  of  incorporation  of  said  corporation,  duly 
certified  by  the  secretary  of  state  of  the  state  in  which  said 
corporation  was  organized,  and  a  copy  of  such  articles  of  in- 
corporation duly  certified  by  the  county  recorder,  with  the 
secretary  of  state. 

It  is  contended  that  the  allegations  of  said  complaint  place 
the  respondent  in  the  status  of  an  individual  whose  con- 
tracts and  dealings  in  this  state  are  absolutely  void  unless  it 
affirmatively  appears  that  it  has  complied  with  the  above  men- 
tioned provisions  of  our  statute  and  constitution.  The  ques- 
tion presented  may  be  stated  as  follows:  When  it  appears 
from  the  cotaiplaint  that  the  plaintiff  is  a  foreign  corporation, 
whether  the  fact  of  its  not  having  complied  with  the  laws 
of  this  state  in  reference  to  designating  an  agent  and  filing 
its  articles  of  incorporation  is  a  matter  of  defense  to  be 
pleaded  affirmatively  in  the  answer  and  proven  by  the  defend- 
ant, or  whether  the  plaintiff  has  affirmatively  placed  itself  in 
a  i)Osition  so  that  it  is  incumbent  upon  it  to  allege  and  prove 
that  it  has  complied  with  the  laws  of  this  state,  and  is  entitled 
to  do  business  in  the  state  or  maintain  an  action  in  its  courts. 

Counsel  for  the  respondent  contends  that  the  right  of  the 
plaintiff  to  do  business  in  this  state  is  not  disputed  by  the 
pleadings;  that  the  defendant,  neither  by  demurrer  nor  an- 
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swer,  questioned  the  authority  of  the  company  to  do  business 
in  this  state  nor  to  maintain  this  action,  and  that  that  ques- 
tion could  only  be  raised  by  demurrer  or  answer,  and  if  not 
so  raised,  it  is  waired,  and  cites  in  support  of  that  contention, 
Ontario  Bank  v.  Tibbitts,  80  Cal.  68,  22  Pac.  66 ;  PhMips  v. 
Ooldtree,  74  Cal.  151,  13  Pac.  313,  15  Pac.  451;  Southern 
Pac.  B.  Co.  V.  Pursell,  77  Cal.  69,  18  Pac.  886-889 ;  Dahl  v. 
Montana  Copper  Co.,  132  U.  S.  264,  33  L.  ed.  325,  10  Sup. 
Ct.  Rep.  97;  Wetzel  &  T.  B.  Co.  v.  Tennis  Bros.  Co.,  145  Fed. 
458. 

The  first  case  above  cited,  Ontario  Bank  v.  Tibbitts,  in- 
volved the  foreclosure  of  a  mortgage  by  a  corporation,  and 
the  court  there  held  that  the  complaint  did  not  show  that  the 
plaintiff  had  complied  with  the  provisions  of  section  299, 
Civil  Code  of  California,  requiring  foreign  corporations  to 
file  their  articles  of  incorporation  and  designate  an  agent  upon 
whom  process  could  be  served,  and  could  not  maintain  an 
action  or  proceeding  in  relation  to  property  owned  by  it  in 
such  county  *' until  such  articles  of  incorporation  shall  be 
filed  in  the  place  directed  by  the  general  law  and  by  the  pro- 
visions of  that  section."  The  court  there  said,  in  consider- 
ing that  section  of  the  statute:  **Th^  failure  of  the  plaintiff 
to  file  a  copy  of  its  articles  of  incorporation  in  the  office  of 
the  county  clerk,  being  mere  matter  of  abatement,  should  be 
specially  pleaded  by  the  defendants ;  otherwise  it  was  waived." 
Said  section  299  is  different  from  the  provisions  of  our 
own  statute,  in  that  it  does  not  make  it  unlawful  for  a 
foreign  corporation  to  acquire  property  in  the  counties  of 
that  state,  but  it  provides  that  they  must  file  their  articles 
of  incorporation  within  fifty  days  after  the  purchase,  and  it 
also  further  differs  from  the  provisions  of  our  statute,  in 
that  it  provides  that  such  corporation  shall  not  maintain  any 
action  or  proceeding  until  their  articles  of  incorporation  have 
been  filed  as  provided  by  law.  Under  the  provisions  of  that 
section,  a  corporation  that  had  failed  to  comply  with  the  law 
in  regard  to  filing  its  articles  of  incorporation  could  begin 
an  action,  and  the  day  before  the  action  was  tried,  might  file 
its  articles  of  incorporation  and  thereby  have  the  right  to 
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maintain  said  action.  Under  the  provisions  of  our  constitu- 
tion and  law,  it  was  held  in  the  case  of  Katz  v.  Herrick,  12 
Idaho,  1,  86  Pac.  873,  that  a  foreign  corporation  which  had 
failed  to  comply  with  the  constitution  and  law  in  regard  to 
designating  an  agent  upon  whom  process  may  be  served,  and 
filing  its  articles  of  incorporation  with  the  county  recorder 
and  secretary  of  state,  cannot  maintain  an  action  on  a  con- 
tract made  prior  to  their  compliance  with  the  law,  and  for 
that  reason  the  California  citations  are  not  in  point,  as  a  com- 
pliance with  the  law,  after  an  action  is  commenced,  would 
not  remove  the  disability  in  this  state  as  it  does  under  the 
California  statute. 

The  case  of  Phillips  v.  Ooldtree,  74  Cal.  151,  13  Pac.  313, 
15  Pac.  451,  involves  the  failure  of  a  partnership  to  file  a 
certificate  of  partnership  as  provided  by  the  Civil  Code  of 
California,  sections  2466  and  2468,  which  sections  attach  a 
legal  incapacity  to  maintain  an  action  upon  a  contract  made 
or  a  transaction  had  in  the  partnership  name,  on  a  failure 
to  file  such  certificate,  and  the  court  there  held  that  the  ob- 
jection that  no  such  certificate  had  been  filed  must  be  taken 
by  answer;  otherwise,  under  the  provisions  of  the  Code  of 
Civil  Procedure,  section  434,  it  was  waived. 

In  the  case  of  Soxithem  Pac,  Ry.  Co,  v,  Pur$ell,  supra, 
which  was  a  case  under  section  299  of  the  Civil  Code  of  Cali- 
fornia, above  referred  to,  the  court  held  that  the  noncompli- 
ance of  the  railway  corporation  to  file  its  articles  of  incor- 
poration should  be  raised  by  answer,  and  unless  specifically 
set  up  therein,  want  of  proof  of  noncompliance  with  that  law 
was  not  fatal  to  the  verdict. 

In  the  case  of  Wetzel  cfe  T.  By.  Co.  v.  Tennis  Bros,  Co., 
3upra,  decided  by  the  supreme  court  of  West  Virginia,  it  was 
there  held  under  the  provisions  of  the  code  of  that  state, 
providing  that  a  foreign  corporation  not  having  complied  with 
the  laws  of  the  state  shall  not  be  entitled  to  maintain  any  ac- 
tion in  the  courts  of  that  state,  that  the  failure  of  a  foreign 
corporation,  plaintiff,  to  so  qualify  may  be  pleaded  in  abate- 
ment in  any  action,  suit  or  proceeding.  The  court  held  that 
Idaho,  Vol.  13—43 


Digitized  by  LjOOQIC 


674  Vallet  Lumber  etc.  Co.  v.  Driessbl.     [13  Idaho, 

Opinion  of  the  Court — Sullivany  J. 

such  failure  was  a  matter  which  the  defendant  was  entitled 
to  raise  or  waive  at  its  election. 

In  Dahl  v,  Montana  Copper  Co.,  132  U.  S.  264,  33  L.  ei 
325,  10  Sup.  Ct.  Rep.  97,  which  is  a  case  from  the  supreme 
court  of  Montana,  taken  by  writ  of  error  to  the  supreme 
court  of  the  United  States,  the  plainti£F  alleged  in  its  com- 
plaint that  it  was  a  corporation  created  under  the  laws  of 
the  state  of  New  York,  doing  business  in  Silver  Bow  county, 
in  the  territory  of  Montana.  It  will  be  observed  that  that 
allegation  is  very  much  like  the  allegation  of  the  complaint 
in  this  case  in  regard  to  the  corporate  capacity  of  the  plain- 
tiff. In  that  case  the  answer  of  the  defendant  did  not  deny 
the  incorporation  of  the  plaintiff  or  its  right  to  do  businesa 
in  Silver  Bow  county,  but  only  its  ownership  of  the  mining 
claim  involved.  Justice  Field  in  the  opinion  in  that  case 
stated,  among  other  things,  as  follows:  ''No  question  is  there- 
fore raised  on  the  pleadings  as  to  its  competency  to  do  busi- 
ness within  the  territory  for  want  of  compliance  with  the  pro- 
visions of  the  territorial  law.  The  question  at  issue  on  the 
pleadings  and  on  the  trial  in  the  court  below  was  confined 
to  the  ownership  of  the  mining  ground.  Without,  therefore, 
considering  the  validity  and  force  of  the  provisions  ^f  that 
law,  ....  or  whether,  if  they  are  valid,  any  parties  except 
the  government  of  the  territory  can  allege  a  disregard  of 
them,  to  defeat  the  title  of  the  corporation  to  its  property 
{Fntts  V.  Palmer,  132  U.  S.  282,  33  L.  ed.  317,  10  Sup.  Ct 
Rep.  93),  it  is  sufficient  in  this  case  to  say  that  such  incom- 
petency cannot  be  considered  unless  set  up  in  the  pleadings 
in  the  court  below.  A  failure  to  comply  with  the  provisions 
of  the  law  will  not  be  presumed  in  the  absence  of  any  allega- 
tion on  the  subject.  The  objection  cannot  be  urged  for  the 
first  time  in  this  court." 

•  As  we  understand  that  decision,  the  supreme  court  of  the 
United  States  holds  that  the  question  of  noncompliance  by  a 
foreign  corporation  with  the  laws  of  the  domestic  state  must 
be  raised  by  demurrer  or  answer  in  the  trial  court,  and  can- 
not be  raised  for  the  first  time  in  the  appellate  court. 
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In  Welshach  Co.  v.  Norwich  Oas  and  Electric  Co.,  89  N. 
T.  Supp.  284,  96  App.  Div.  52,  the  court  holds,  under  the 
general  corporation  laws  of  the  state  of  New  York  providing 
that  no  foreign  corporation  shall  maintain  an  action  in  the 
state  on  any  contract  made  by  it  in  the  state,  unless  it  has 
procured  a  certificate  from  the  secretary  of  state  entitling  it 
to  do  business  in  the  state,  that  the  procuring  of  the  certifi- 
cate is  a  condition  precedent  which  must  be  averred  in  the 
complaint.  In  that  case,  it  appeared  from  the  complaint  that 
the  plaintiff  waa  within  the  category  of  those  parties  who 
must  procure  the  certificate  before  they  make  the  contract 
in  order  to  sustain  an  action  thereon.  The  court  said:  *'The 
intent  that  the  procurement  of  such  certificate  before  the 
contract  was  made  shall  be  a  condition  precedent  to  the  main- 
taining  an  action  thereon,  is  as  plain  as  any  language  c6uld 
make  it — certainly  as  plain  as  is  the  language  in  the  Buffalo 
charter  above  referred  to— and  hence,  being  a  condition  pre- 
cedent, it  is  a  fact  necessary  to  be  proven,  and  therefore  neces- 
sary to  be  alleged,  within  the  authority  of  the  above  case." 

The  court  quoted  from  the  Reining  case  as  follows:  **It  is 
competent  for  them  (the  legislature)  to  attach  a  condition 
to  the  maintenance  of  a  common-law  action,  as  well  as  one 
created  by  statute;  and,  when  they  have  done  so,  its  aver- 
ment and  proof  cannot  safely  be  omitted.*' 

It  further  said :  "It  is  to  be  noticed  that  by  the  amendment 
of  1901,  the , enforcement  of  a  contract  made  by  a  foreign 
corporation  before  it  has  obtained  the  required  certificate  is 
entirely  abrogated.  It  is  made  incapable  of  enforcement  be- 
cause of  the  omission  to  procure  the  certificate  before  the  con- 
tract was  made." 

The  demurrer  in  that  case  was  sustained,  and  the  decision 
was  based  upon  the  theory  that  the  complaint  should  have 
contained  an  averment  that  such  certificate  had  been  procured 
before  the  making  of  the  contracts  which  were  the  basis  of 
the  action.  That  decision  was  by  the  appellate  division  of  the 
supreme  court  of  the  state  of  New.  York,  and  on  appeal  the 
case  was  taken  to  the  court  of  appeals.  (See  Welshach  Co. 
V.  Norwich  Gas  etc.  Co.,  180  N.  Y.  533,  72  N.  E.  1152.)     It 
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appears  from  the  short  opinion  by  the  appellate  court  that 
there  were  two  questions  certified  to  it  for  decision,  to  wit: 
1.  **Was  the  complaint  demurrable  on  the  ground  that  it 
appeared  upon  the  face  thereof  that  the  plaintiff  did  not  have 
the  legal  capacity  to  sue?  2.  Was  the  complaint  demur- 
rable on  the  ground  that  facts  are  not  therein  stated  suffi- 
cient to  constitute  a  cause  of  action  T'  Both  of  said  questions 
were  answered  in  the  affirmative  by  the  court  of  appeals. 
There  the  question  of  the  corporation's  capacity  to  sue  was 
directly  raised  by  the  demurrer  upon  the  ground  that  it  ap- 
peared upon  the  face  of  the  complaint  that  the  plaintiff  did 
not  have  legal  capacity  to  sue. 

In  the  case  of  Cumberland  Land  Co.  v.  Oanter  Lumber  Co. 
(Tenn.  Ch.),  35  S.  W.  886,  the  court  held  that  a  bill  by  a 
foreign  corporation  doing  business  in  the  state  of  Tennessee 
should  be  dismissed,  it  not  beiiag  alleged  that  it  had  complied 
with  the  statute  as  to  filing  charter  and  registering  abstract 
of  the  same.  In  that  case  the  court  said:  "With  respect  to 
the  first  error  assigned  by  the  defendants,  it  is  proper  to  state 
that,  in  our  opinion,  it  should  be  sustained.  It  is  true,  the 
point  was  not  made  in  the  court  below,  nor  does  it  appear 
in  the  evidence,  that  the  complainant  had  failed  to  file  its 
charter,  and  have  an  abstract  thereof  registered,  as  required 
by  our  statutes.  But  it  does  appear  that  it  is  a  foreign  cor- 
poration, and  that  it  was  doing  business  in  this  state.  This 
being  so,  in  order  to  obtain  any  relief  in  any  of  the  courts 
of  this  state,  it  was  incumbent  on  complainant  to  show  afiirma- 
tively  that  it  had  complied  with  our  statutes,  on  a  compli- 
ance with  which  it  was  alone  authorized  to  do  business  here," 

Thus  it  will  be  observed  that  one  line  of  the  above-cited 
authorities  holds  that  noncompliance  with  the  law  of  the  do- 
mestic state  is  a  matter  of  defense  to  be  pleaded  affirma- 
tively by  the  defendant  in  his  answer.  The  statutes  upon 
which  that  line  of  decisions  rests  are  construed  by  those  courts 
to  mean  that  a  failure  of  a  corporation  to  comply  ^ath  the 
statutory  conditions  upon  which  it  may  enter  a  state  and  do 
business  does  not  operate  to  render  its  contracts  wholly  void, 
but  merely  operates  to  suspend  the  remedy  of  such  corpora- 
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tion  in  the  courts  of  the  state  where  such  contracts  are  made 
until  it  shall  have  complied  with  the  statutory  conditions. 
Such  are  the  decisions  of  California. 

The  second  line  of  decisions  requires  the  foreign  corpora- 
tion to  affirmatively  allege  and  prove  its  compliance  with  the 
statutory  requirements  of  the  domestic  state,  and  is  based 
upon  a  construction  of  their  statutes  that  makes  compliance 
with  the  terms  thereof  a  condition  precedent  to  the  right  to 
maintain  the  action  in  the  courts  of  the  domestic  state.  Other 
authorities  hold,  as  did  the  supreme  court  of  the  United  States 
in  Dahl  v.  Montana  Copper  Co.,  supra,  that  the  incompetency 
of  a  foreign  corporation  to  sue  cannot  be  considered  unless 
set  up  in  the  pleadings  in  the  court  below,  and  that  a  failure 
to  comply  with  the  provisions  of  the  law  will  not  be  presumed 
in  the  absence  of  any  allegation  on  the  subject,  and  that  ob- 
jection cannot  be  first  urged  in  the  appellate  court.  It  there- 
fore remains  for  this  state  to  adopt  one  or  the  other  line  of 
those  authorities  as  the  rule'  governing  such  actions  in  this 
state. 

It  is  contended  by  counsel  for  appellant  that  this  court  held 
in  the  case  of  Katz  v.  Herrick,  12  Idaho,  1,  86  Pac.  873,  that 
contracts  of  a  noncomplying  foreign  corporation  were  illegal 
and  void.  Counsel  evidently  misapprehended  the  effect  of 
that  decision.  The  court  there  held  that  the  noncomplying 
foreign  corporation  had  no  legal  existence  in  this  state,  and, 
under  the  law,  was  without  a  remedy  for  the  enforcement  of 
any  contracts  made  by  it  within  the  state,  but  did  not  hold 
that  its  contracts  were  absolutely  void.  In  the  course  of  that 
opinion,  the  court  said:  ** Courts  of  equity  are  always  able 
to  protect  innocent  and  honest  persons  in  legitimate  transac- 
tions, and  we  are  satisfied  that  the  courts  of  this  state  can 
and  will  protect  all  persons  who  have  had  honest  dealings 
with  noncomplying  foreign  corporations  where  they  deserve 
protection." 

The  court  did  not  hold  in  that  case  that  such  contracts 
were  absolutely  void,  but  held  that  such  contracts  were  not 
enforceable  in  the  courts  of  this  state  by  a  noncomplying  cor- 
poration.   If  a  foreign  corporation  fails  or  neglects  to  allege 
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in  its  complaint  that  it  has  complied  with  the  laws  of  this 
state,  in  regard  to  designating  an  agent  upon  whom  service 
may  be  had,  and  filing  its  articles  of  incorporation,  it  is  de- 
murrable on  the  ground  that  it  fails  to  allege  its  legal  ca- 
pacity to  sue,  for  after  alleging  that  it  is  a  foreign  corpora- 
tion, it  then  places  itself  in  the  category  of  a  plaintiff  who 
cannot  maintain  a  suit  in  this  state  without  alleging  that  it 
has  complied  with  the  law  that  must  be  complied  with  before 
such  corporation  can  maintain  an  action.  The  failure  of  a 
foreign  corporation  to  comply  with  the  law  of  the  state  be- 
fore it  may  maintain  an  action  goes  to  its  capacity  to  sue; 
that  is,  unless  it  complies  with  the  law,  it  has  no  capacity  to 
sue.  A  corporation  or  an  individual  may  have  a  good  cause 
of  action  and  still  have  not  the  capacity  to  sue ;  and  may  have 
capacity  to  sue  and  no  cause  of  action.  {Pratt  v.  Northern 
Pac.  Ry.  Co.,  ante,  p.  373,  90  Pac.  341.)  If  it  merely  alleges 
that  it  is  a  foreign  corporation  and  fails  to  allege  its  capacity 
to  sue  by  alleging  that  it  has  complied  with  the  law  of  the 
state,  the  complaint  is  demurrable  on  the  ground  of  want 
of  legal  capacity  to  sue. 

Section  4174  of  the  Revised  Statutes  provides  seven 
grounds  of  demurrer,  and  the  second  ground  is,  "That  the 
plaintiff  has  not  legal  capacity  to  sue."  It  was  evidently  in- 
tended by  the  legislature  that  the  specific  grounds  of  demur- 
rer to  a  complaint  must  be  stated  in  the  demurrer.  The 
only  ground  of  demurrer  stated  in  the  demurrer  to  this  com- 
plaint is  the  failure  to  allege  facts  sufficient  to  constitute  a 
cause  of  action,  which  is  the  sixth  ground  of  demurrer  pro- 
vided in  said  section  4174.  Under  that  ground  of  demurrer 
neither  of  the  other  specific  grounds  of  demurrer  can  be  con- 
sidered. Suffice  it  to  say  in  this  case  that  neither  the  de- 
murrer nor  the  answer  raised  the  question  of  the  want  of  the 
respondent's  capacity  to  sue.  That  question  might  have  been 
raised  by  either  demurrer  or  answer.  Section  4175  declares 
that  the  demurrer  must  distinctly  specify  the  grounds  on 
which  any  of  the  objections  to  the  complaint  are  taken,  and 
that  unless  it  does  so,  the  demurrer  must  be  disregarded 
Section  4177  provides  that  whenever  any  of  the  mattera  ena- 
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merated  in  section  4174  do  not  appear  on  the  face  of  the  com- 
plaint, the  objection  may  be  taken  by  answer.  Thus,  under 
the  law  of  this  state,  the  question  of  the  want  of  capacity  of 
the  respondent  to  sue  could  have  been  raised  by  demurrer 
or  answer.  That  being  true,  and  the  appellants  having  faikd 
to  raise  the  question,  we  think  that  they  have  waived  it. 

Section  4178  provides  that  if  no  objection  is  taken  either 
by  demurrer  or  answer,  the  defendant  must  be  deemed  to 
have  waived  the  same,  excepting  only  to  the  jurisdiction  of 
the  court  and  the  objection  that  the  complaint  does  not  state 
facta  sufficient  to  constitute  a  cause  of  action.  We  are  there- 
fore of  the  opinion  that  where  objections  may  be  taken  to 
allegations  of  the  complaint  by  either  demurrer  or  answer, 
if  they  are  not  so  taken,  they  are  waived  as  provided  in  said 
section  4178. 

We  therefore  hold  with  that  line  of  authorities  which  holds 
that  unless  the  fact  of  the  compliance  of  a  foreign  corporation 
with  our  state  law  is  put  in  issue  by  a  demurrer  to  the  com- 
plaint, or  by  answer,  it  is  waived.  In  the  case  at  bar,  the 
only  ground  stated  in  the  demurrer  was  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
It  therefore  did  not  raise  the  question  of  the  capacity  of  the 
respondent  to  sue,  and  that  question  was  not  raised  by  the 
answer,  and  was  therefore  waived.  We  therefore  hold  that 
the  question  of  the  capacity  of  the  respondent  to  sue  was 
waived  on  the  trial,  and  that  it  is  too  late  to  raise  it  on  ap- 
peal. 

From  the  foregoing  we  conclude  that  the  judgment  of  the 
lower  court  must  be  sustained,  and  it  is  so  ordered,  with  costs 
in  favor  of  the  respondent. 

Ailshie,  C.  J.,  concurs. 
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ON  PETITION  FOR  REHEARING* 

(January  22,  1908.) 

(SjUabufl  on  petition  for  rehearing.) 

1.  Where  a  defendant  seeks  to  defeat  the  plaintiff 'a  right  of 
recovery  in  an  action  to  foreclose  a  mechanic 's  lien  by  showing  that 
the  material  was  furnished  on  two  separate  and  distinct  contracts, 
and  that  the  lien  was  therefore  not  filed  in  time  to  secure  the 
claim  for  the  material  furnished  on  the  first  contract,  the  burden 
of  proof  is  on  the  defendant  to  show  either  that  the  plaintiif  had 
actual  notice  that  the  material  was  furnished  and  used  on  two  sep- 
arate contracts,  or  else  show  such  circumstances  as  would  impute 
to  plaintiff  constructive  notice  and  put  him  on  his  inquiry  to  ascer- 
tain that  two  or  more  contracts  did  in  fact  exist 

AILSHIE,  C.  J. — ^Appellants  have  filed  a  petition  for  re- 
tiearing,  and  insist  that  since  the  court  in  the  original  opinion 
held  that  there  was  no  evidence  in  the  record  to  support  the 
finding  made  by  the  trial  court  to  the  effect  that  the  house 
and  porch  were  constructed  under  one  and  the  same  contract, 
the  findings  are  therefore  necessarily  rendered  insufficient  to 
support  the  judgment.  In  order  for  the  plaintiff  to  recover, 
it  was  necessary  for  it  to  establish  that  it  furnished  the  mate- 
rial to  the  contractor  under  one  continuous  contract  with  him, 
and  that  the  lien  was  filed  within  the  statutory  time  after  fur- 
nishing the  material.  It  is  possible  for  this  to  be  true,  and 
still  two  or  more  contracts  to  have  been  made  and  to  have 
existed  between  the  owner  of  the  building  and  the  contractor 
or  builder.  Now,  in  so  far  as  this  finding  has  reference  to 
the  contract  or  contracts  between  the  owner  of  the  premises 
and  the  contractor,  it  is  not  supported  by  the  evidence,  for 
the  reason  that  the  evidence  clearly  shows  that  there  was  one 
contract  for  the  main  building  and  another  and  separate  con- 
tract f OB  the  porch.  On  the  other  hand,  in  so  far  as  the  find- 
ing had  reference  to  the  contract  between  the  builder  and 
the  company  furnishing  the  material,  we  hold  that  the  find- 
ing is  supported  by  the  evidence.  In  this  view  of  the  case 
the  findings  are  still  sufficient  to  support  the  judgment 
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But  the  appellants  insist  that  as  soon  as  they  succeeded  in 
establishing  the  fact  that  the  material  furnished  was  used 
by  the  contractor  upon  two  separate  and  distinct  contracts 
which  he  had  with  the  owner  of  the  building  and  premises, 
they  then  shifted  the  burden  of  showing  want  of  knowledp:e 
that  two  separate  contracts  existed  on  to  the  materialman,  the 
respondent  in  this  case.  We  do  not  think  that  would  be  a 
correct  view  to  take  of  the  law  or  the  proper  practice  to 
adopt.  When  the  plaintiff,  who  is  seeking  to  foreclose  his 
lien,  establishes  the  fact  that  he  furnished  the  material  to 
the  contractor  under  one  arrangement  and  contract  with  him, 
and  has  presented  suflScient  evidence  to  make  his  case  on  that 
theory,  then  if  the  defendant  seeks  to  defeat  the  right  of 
recovery  on  the  ground  that  there  were  two  separate  and 
distinct  contracts,  after  showing  their  existence,  he  should  be 
required  to  either  show  that  the  materialman  had  actual 
knowledge  that  two  contracts  existed,  or  else  prove  such  facts 
and  circumstances  either  by  way  of  lapse  of  time,  cessation 
of  work,  occupation  of  the  building  and  premises  by  the 
owner,  settlement  of  accounts,  or  other  circumstances  that 
would  amount  to  constructive  notice  to  the  materialman  and 
put  him  on  his  inquiry  to  ascertain  that  two  contracts  did  in 
fact  exist.  In  this  case,  as  said  in  the  original  opinion,  there 
are  a  number  of  circumstances  which  tend  to  show  that  the 
plaintiff  had  notice  of  the  completion  of  the  original  con- 
tract, and  that  aifother  contract  had  been  entered  into  be- 
tween the  owner  and  the  builder;  but  the  court  found  in 
substance  against  the  appellants'  contention  and  in  favor  of 
the  respondent,  and  we  would  not  be  justified,  under  the  evi- 
dence as  disclosed  in  interfering  with  that  finding. 

Appellants  urge  that  they  ought  to  be  granted  a  new  trial 
in  order  to  enable  them  to  establish  the  fact  that  the  lumber 
<5ompany  had  actual  notice  of  the  completion  of  the  contract 
and  the  making  of  the  second  contract.  We  are  unable,  how- 
ever, to  find  anything  in  the  record  that  would  justify  us 
in  doing  so.  The  court  seems  to  have  admitted  aU  the  evi- 
dence that  appellants  offered  tending  to  establish  the  fact 
that  the  company  had  notice.    There  is  nothing  in  the  rec- 
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ord  which  indicates  or  tends  to  indicate  that  the"  appellants 
could  make  any  stronger  case  on  that  issue  than  they  have 
already  made.  We  do  not  find  anything  in  the  petition  which 
changes  our  view  of  the  case  or  that  would  justify  us  in 
granting  a  rehearing.    The  petition  is  denied. 

Sullivan,  J.,  concurs. 


(December  9,  1907.) 

VALLEY  LUMBER  &  MANUFACTURING  CO^IPANY, 
Respondent,  v.  JOHN  B.  NICKERSON  et  al..  Appel- 
lants. 

[93  Pae.  24.] 

Foreign  Ck)BPOBATiON — ^Pleading  Compuange  with  State  Law— 
Materialman  's  Lien — Extension  of  Time  within  Which  to  File 
Lien — Material  to  be  Used  in  Bxnii>iNG — Gontbactob  Agent  op 
OwNEB — Evidence — ^Pboof  of  Delivebt. 

1.  In  order  for  a  foroign  corporation  to  maintain  an  action  in 
the  courts  of  this  state,  it  is  necessary  that  it  plead  a  compliance 
with  the  constitution  and  statutes  prescribing  the  conditions  on 
which  it  may  qualify  and  obtain  a  legal  capacity  to  contract 
and  maintain  actions  thereon,  and  a  complaint  that  fails  to  state 
such  facts  is  subject  to  demurrer.  If,  however,  the  defendant 
fails  to  raise  the  question  by  demurrer  or  answer,  he  will  be  deemed 
to  have  waived  the  same. 

2.  A  demurrer  to  a  complaint  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  is  not  suffi- 
cient to  raise  the  question  of  the  legal  capacity  of  a  foreign  eor^ 

*  poration  to  maintain  an  action  in  this  state. 

3.  Where  the  materialman  had  furnished  no  material  for  thirty 
days,  and  during  the  last  twenty  days  of  that  time  the  building  was 
occupied  by  the  owner,  and  in  the  meanwhile  the  contractor  had 
returned  material  that  was  not  used  in  the  building,  and  the 
materialman  had  notice  of  aU  these  facts,  he  cannot  extend  the 
time  for  filing  a  lien  by  proof  that  he  thereafter  sent  to  soch  build- 
ing, for  the  contractor,  forty  cents'  worth  of  material,  there  being 
no  showing  that  such  material  was  necessary  for  or  used  ia  the 
building  under  the  original  contract. 
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4.  A  memorandum  kept  by  a  jardman  in  the  employ  of  a  lumber 
company  giving  a  description  of  lumber,  the  name  of  the  owner 
of  the  building  to  which  it  was  sent,  and  the  name  of  the  team- 
ster  to  whom  the  lumber  was  delivered,  is  not  competent  evidence 
to  prove  a  delivery  of  the  material  to  the  contractor  or  at  the  build- 
ing for  which  it  was  furnished,  where  the  teamster  was  in  the  em- 
ploy of  the  lumber  company  and  not  the  agent  of  or  in  the  employ 
of  the  contractor. 

5.  Under  the  mechanic's  lien  law  of  this  state  (Act  of  Feb.  7, 
1899,  Sess.  Laws,  1899,  p.  147),  the  contractor  for  the  construction, 
alteration  or  repair  of  a  building  is  the  special  agent  of  the  owner 
for  the  purpose  of  securing  the  material  necessary  for  the  con- 
struction, alteration  or  repair  of  such  building,  but  through  such 
agency  the  owner  cannot  be  personally  bound,  as  the  charge  be- 
comes one  purely  in  rem,  and  runs  against  the  building  or  structure 
only. 

6.  The  contractor  being  only  a  special  agent  of  the  owner,  with 
limited  power,  his  authority  to  bind  the  property  benefited  for  the 
payment  of  the  value  of  the  material  extends  only  to  such  material 
as  is  reasonably  and  ordinarily  sufficient  properly  to  construct  or 
repair  the  building  in  accordance  with  the  plans  and  specifications 
thereof,  or  in  pursuance  of  the  agreement  and  contract  entered  into 
between  the  owner  and  the  builder. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Nez  Perce  County.  Hon.  Edgar.  C.  Steele, 
Judge. 

Action  by  the  plaintiff  to  foreclose  a  materialman's  lien. 
Judgment  for  the  plaintiff  and  defendants  appealed.  Judg- 
ment reversed. 

Eugene  A.  Cox,  for  Appellants. 

Our  statute  provides  that  no  contract  or  agreement  in  the 
name  of  or  for  the  use  or  benefit  of  a  corporation  which  has 
not  complied  with  the  laws  of  Idaho,  ''can  be  sued  upon  or 
enforced  in  any  court  of  this  state"  prior  to  the  making  of 
such  filings.     {Katz  v.  Herrick,  12  Idaho,  1,  86  Pac.  873.) 

That  being  a  condition  precedent,  the  fact  must  be  both 
aUeged  and  proved  to  entitle  the  corporation  to  judgment. 
{Taber  v.  Interstate  B.  &  L.  Assn.,  91  Tex.  92,  40  S.  W.  954; 
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citing  Cumberland  Land  Co.  v.  Canter  L.  Co,  (Tenn.  Ch.), 
35  S.  W.  886;  Mullens  v.  Mtg.  Co.,  88  Ala.  280,  7  South.  201; 
Thome  v.  Ins,  Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89 ;  Paul  v. 
Virginia,  8  Wall.  168,  19  L.  ed.  357 ;  Holloway  v.  Railway  Co., 
23  Tex.  465,  76  Am.  Dec.  68.) 

Even  if  the  point  was  not  made  in  the  court  below,  nor 
does  it  appear  in  the  evidence,  that  the  complainant  had  failed 
to  file  its  charter  and  have  an  abstract  thereof  registered,  as 
required  by  our  statutes ,  but  it  does  appear  that  it  is  a  foreign 
corporation  and  that  it  was  doing  business  in  this  state,  then 
in  order  to  obtain  any  relief  in  any  of  the  courts  of  this 
state,  it  was  incumbent  on  the  complainant  to  show  affirma- 
tively that  it  had  complied  with  our  statutes.  {Cary-Lom- 
hard  Lumber  Co,  v.  Thomas,  92  Tenn.  587,  22  S.  W.  743; 
Cumberland  L,  Co.  v.  Canter  L,  Co.  (Tenn.  Ch.),  35  S.  W. 
886.  See,  also,  for  a  New  York  decision  in  1905,  Welsbach 
Co.  V.  Norwich  Oas  Co,,  180  N.  Y.  533,  72  N.  E.  1152.) 

There  is  no  evidence  of  the  filing  of  a  designation  of  agent 
with  the  clerk  of  the  court,  and  there  is  no  evidence  whatso- 
ever of  any  attempt  to  file  articles  and  designation  of  agent 
with  the  secretary  of  state. 

Plaintiff,  in  its  lien  and  complaint,  claims  delivery  of  ma- 
terial from  February  27,  to  May  31,  1905.  The  lien  was  filed 
on  July  28,  1905,  or  fifty-eight  days  from  the  31st  day  of 
May.  The  only  deliveries  attempted  to  be  shown  in  May  are 
one  small  item  on  May  1st,  and  a  forty-cent  item  on  May 
31st.  The  plaintiff  must  prove  that  this  item  of  May  31st 
was  actually  used  in  the  building,  or  its  case  fails. 

**  There  are  many  cases  holding  that  it  is  not  competent  for 
mechanics  by  trivial  work  and  trivial  alterations  to  extend 
the  time  for  the  filing  of  liens.  This  is  the  law  in  all  the 
states  where  such  statutes  exist."  {Burleigh  Bldg.  Co.  v.  Mer. 
chants'  etc.  Co,,  13  Colo.  App.  455,  59  Pac.  83;  Joost  v.  Sw/ii- 
van.  111  Cal.  286,  43  Pac.  896;  Barrows  v.  Knight,  55  Cal. 
155;  California  Powder  Whs,  v.  Gold  Mines  (Cal.),  22  Pac. 
391 ;  Harlan  v,  Stuffleheem,  87  Cal.  508,  25  Pac.  686;  Johnson 
V.  Gold,  32  Minn.  535,  21  N.  W.  719.) 
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In  states  where  the  lien  for  materials  is  limited  to  mate- 
rials not  only  furnished  for  but  actually  used  in  its  construc- 
tion, the  time  for  filing  dates  from  the  last  delivery  of  ma- 
terial used  in  the  building,  even  though  other  material  was 
afterward  delivered.  {OcUe  v.  Blaikie,  129  Mass.  206;  Ken- 
nebec  Framing  Co.  v.  Pickering,  142  Mass.  80,  7  N.  E.  30; 
Barrows  v.  Knight,  55  Cal.  155;  California  Powder  Wks.  v, 
Oold  Mines  (Cal.),  22  Pac.  391.) 

It  is  impossible  to  segregate  the  lienable  items,  if  such  they 
be,  from  the  nonlienable  items,  in  the  account  set  forth  in  the 
claim  of  lien,  which  is,  therefore,  unavailing  for  the  pur- 
poses intended.  {Williams  v.  Coal  Co.,  25  Or.  426,  42  Am. 
St.  Rep.  799,  36  Pac.  159;  Hughes  v.  Lansing,  34  Or.  118, 
75  Am.  St.  Rep.  574,  55  Pac.  95;  Kezartee  v,  Marke,  15  Or. 
529, 16  Pac.  407 ;  Dalles  Lumber  &  Mfg.  Co.  v.  Wasco  etc.  Co., 
3  Or.  527;  Williams  v.  Coal  Co.,  25  Or.  426,  42  Am.  St.  Rep. 
799,  36  Pac.  159;  McLain  v.  Button,  131  Cal.  132,  61  Pac. 
273,  63  Pac.  182.) 

C.  H.  Lingenfelter,  for  Respondent. 

The  question  as  to  whether  or  not  the  plaintiff  is  entitled 
to  do  business  under  the  laws  of  the  state  of  Idaho  is  not 
disputed  by  the  appellants.  The  defendants,  neither  by  de- 
murrer nor  answer,  question  the  authority  of  the  company  to 
do  business  in  this  state.  This  can  only  be  raised  by  answer, 
otherwise  it  is  waived.  {Ontario  State  Bank  v.  Tibbits,  80 
Cal.  68,  22  Pac.  66;  Phillips  v.  Ooldtree,  74  Cal.  151,  13  Pac. 
313,  15  Pac.  451 ;  Southern  Pac.  R.  Co,  v.  Pursell,  11  Cal.  69, 
18  Pac.  886-889 ;  Dahl  v.  Montana  Copper  Co.,  132  U.  S.  264, 
33  L.  ed.  325,  10  Sup.  Ct.  Rep.  97;  Ency.  PL  &  Pr.  89,  90, 
and  cases  cited;  Wetzel  v.  Tennis  Bros.  Co.,  145  Fed.  458.) 
In  the  case  at  bar  it  is  not  alleged  in  the  complaint  that  the 
corporation  is  authorized  to  do  business  in  this  state,  nor  is 
its  right  denied  either  aflSrmatively  or  negatively  by  the  de- 
fendants. The  question  cannot  be  raised  in  this  court  for  the 
first  time. 
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There  being  no  issue  raised,  either  aflSrmatively  or  nega- 
tively, relative  to  compliance  with  the  laws  governing  foreign 
corporations,  such  evidence  will  be  regarded  as  immaterial, 
irrelevant  and  redundant.  (1  Greenleaf  on  Evidence,  sec. 
67;  1  Starkie  on  Evidence,  sec.  401.) 

As  to  the  items  under  one  contract,  the  time  commences 
at  the  date  of  the  last  thereof,  regardless  of  the  time  occu- 
pied in  the  execution  of  the  same.  {Fowler  v.  Bailey,  14  Wis. 
125;  nutchins  v.  Bauich,  123  Wis.  394,  107  Am.  St.  Rep. 
1014,  101  N.  W.  671.) 

It  is  the  furnishing  of  material  for  the  building  which  en- 
titles a  party  to  a  lien,  and  its  actual  use  in  the  construction 
thereof  need  not  be  shown.  {Fiich  v.  Howitt,  32  Or.  396, 
52  Pac.  194 ;  Frudden  Lumber  Co.  v.  Kinnan,  117  Iowa,  93, 
90  N.  W.  515;  Lee  v.  Hoyt,  101  Iowa,  101,  70  N.  W.  95.) 
All  that  is  required  is  that  the  materials  were  delivered  at 
the  premises.  {W.  P.  Fuller  <&  Co.  v.  Ryan  (Wash.),  87 
Pac.  485,  and  cases  cited.) 

If  material  is  delivered  in  good  faith  to  a  subcontractor 
for  use  in  the  construction  of  a  railroad,  a  materialman  is 
entitled  to  his  lien  therefor,  in  the  absence  of  definite  proof 
that  it  was  not  used  for  that  purpose.  {Hercules  Powder  Co, 
V.  Knoxville  R.  R.  Co,,  113  Tenn.  382,  106  Am.  St.  Rep.  836, 
83  N.  W.  354,  67  L.  R.  A.  487.) 

A  lien  may  be  had  for  materials  in  good  faith  delivered 
at  the  premises  for  use  in  the  building,  though  some  of  them 
were  afterward  used  for  other  purposes.  {Kalina  v.  Sten- 
meyer,  103  111.  App.  502;  Tennis  Bros.  Co.  v.  Wetzel  etc.  B. 
R,  Co,,  140  Fed.  193 ;  Westinghouse  Brick  Co.  v.  Kansas  City 
R.  R.  Co.,  137  Fed.  26.) 

The  evidence  adduced  at  the  trial  consisted  of  the  original 
entries  made  by  the  yardmaster,  who  placed  £he  materials 
on  the  wagon,  and  also  the  first  entries  made  upon  the  books 
of  the  company,  consisting  of  the  delivery  slips  for  the  Nick- 
erson house.  Entries  made  from  weight  slips  are  admissible. 
{Bloomington  Min.  Co.  v.  Brooklyn  Hygienic  Ice  Co.,  171 
N.  Y.  673,  64  N.  E.  1118;  McQoldrick  v.  Traphagan,  88  N. 
Y.  334;  2  Ency.  of  Ev.  612.) 
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AILSHIE,  C.  J.— The  plaintiff,  the  Valley  Lumber  Com- 
pany,  a  corporation,  furnished  to  the  defendant,  Hugh  Mor- 
rison, who  was  the  original  contractor  in  the  construction 
of  a  building  for  the  defendant  Nickerson,  lumber  and  ma- 
terial necessary  for  the  construction  of  the  building.  It  is 
alleged  by  the  complaint  that  the  material  was  furnished  and 
delivered  at  the  premises  between  the  twenty-seventh  day  of 
February,  1905,  and  the  thirty-first  day  of  May  of  the  same 
year.  The  lien  was  filed  on  July  28th,  following.  The  lien 
was  therefore  filed  fifty-eight  days  after  the  date  on  which 
it  is  alleged  the  last  material  was  furnished. 

The  complaint  is  in  the  usual  form  for  the  foreclosure  of 
a  materialman's  lien,  with  the  exception  of  paragraph  1 
thereof,  which  alleges  plaintiff's  corporate  existence,  and  is 
as  follows:  ''That  the  plaintiff  is,  and  was  at  all  times  here- 
inafter mentioned,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Washington,  with 
its  principal  place  of  business  at  Clarkston,  Washington,  and 
doing  business  at  Lewiston,  Nez  Perce  County,  Idaho."  The 
defendants  demurred  to  the  complaint  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled  and  defendants  thereupon 
answered.  The  answer  did  not  put  in  issue  the  corporate 
existence  of  the  plaintiff,  nor  did  it  contain  any  allegation 
touching  the  plaintiff's  compliance  with  the  foreign  corpora^ 
tion  laws  of  this  state. 

At  the  trial  the  plaintiff  introduced  a  certified  copy  of  its 
articles,  together  with  a  certificate  showing  that  the  same  had 
been  filed  with  the  county  recorder  of  Nez  Perce  county,  and 
also  a  certificate  showing  that  it  had  filed  a  designation  of 
an  agent,  but  it  did  not  go  further  and  show  that  it  had  made 
its  filings  with  the  secretary  of  state.  Defendant's  attorney 
objected  to  the  evidence  as  immaterial  and  outside  of  the  is- 
sue. The  defendants  failed,  however,  to  raise  the  question 
either  by  demurrer  or  answer  and  must  be  deemed  to  have 
waived  it.  In  Valley  Lumber  &  Mfg.  Co,  v.  Driessel,  ante, 
p.  662,  93  Pac.  765,  just  decided,  we  have  held  that  it  is 
neceasary  for  a  foreign  corporation  commencing  an  action  ia 
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this  state  to  allege  and  prove  that  it  has  complied  with  the 
law  entitling  it  to  do  business  in  the  state,  but  we  also  held 
that  if  it  fails  to  do  so,  the  defendant  must  raise  the  ques- 
tion by  demurrer  or  answer  in  the  usual  and  ordinary  man- 
ner of  pleading  and  settling  issues,  or  he  will  be  deemed  to 
have  waived  it.  Of  course,  if  during  the  trial  it  should 
clearly  appear  to  the  court  by  admission  or  evidence  that  the 
plaintiff  had  not  complied  with  the  constitution  and  statutes 
of  this  state,  the  court  might  of  its  own  motion  nonsuit  such 
a  plaintiff.     (Katz  v.  Herrick,  12  Idaho,  1,  86  Pac.  873.) 

Passing  now  to  a  more  serious  question  in  this  case :  Appel- 
lants contend  that. the  jcompany  has  no  valid  lien,  for  the 
reason  that  it  did  not  file  its  claim  of  lien  within  sixty  days 
after  the  completion  of  the  building  or  the  furnishing  of  the 
last  item  of  material.  If  appellant's  contention  is  correct 
on  that  point,  our  determination  of  that  assignment  of  error 
will  dispose  of  this  appeal.  The  evidence  on  this  point  is 
rather  brief.  Morrison,  the  contractor,  testifies  that  "the 
building  was  finished  sixty  days  before  that  (May  31st)  and 
they  were  living  in  the  house."  Nickerson  moved  into  the 
house  on  May  11th,  and  Morrison  further  states  that  the 
house  had  been  completed  before  Nickerson  moved  in,  and 
the  lumber  and  material  had  been  cleared  away  from  about 
the  house  prior  to  that  time,  and  unused  material  had  been 
returned  and  credited  on  the  bill.  He  further  testifies  that 
he  notified  the  plaintiff  of  the  completion  of  the  building, 
and  that  the  owner  had  moved  in,  and  that  thereupon  the 
company  furnished  him  with  an  itemized  statement  of  the 
material  that  had'  been  used  in  the  building,  and  that  he 
checked  over  the  list  with  the  company's  secretary  and  they 
made  some  corrections  in  the  account,  and  upon  the  trial 
he  produced  this  itemized  statement,  and  it  was  introduced 
in  evidence  as  defendant's  exhibit  "A.**  Plaintiff  had  at- 
tached to  its  complaint  what  purported  to  be  an  itemized 
statement  of  the  material  furnished,  and  had  it  marked  ex- 
hibit **A."  When  the  contractor  was  on  the  witness-stand, 
the  plaintiff's  attorney  asked  him  a  number  of  questions 
about  the  account  as  shown  on  exhibit  ''A,"  and  the  de- 
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fendant's  attorney  likewise  asked  the  witness  a  number  of 
questions  about  the  statement  as  shown  on  exhibit  ''A."  A 
eareful  examination  of  the  proceedings  at  the  trial  satisfies 
OS  that  the  plaintiff's  attorn^  was  referring  to  exhibit  ''A" 
attached  to  the  complaint,  while  defendants'  attorney  was 
referring  to  exhibit  **A"  introduced  in  evidence,  and  which 
exhibit  was  the  itemized  statement  presented  to  the  con- 
tractor at  the  time  he  notified  the  company  of  the  comple- 
tion of  the  work.  And  it  is  equally  clear  that  the  witness 
so  understood  the  questions  propounded  by  the  respective 
attorneys.  The  only  material  difference  between  these 
statements  is  the  last  entry  in  plaintiff's  exhibit  ''A/'  which 
is: 

"May  31,  20  ft.  ceiling 40^' 

This  item  does  not  appear  on  the  defendants'  exhibit  "A." 
The  last  entry  in  each  of  the  exhibits  prior  to  this  one  of 
May  31st  is  the  same,  having  been  made  of  date  May  1st. 
This  latter  entry  is  the  last  item  appearing  on  defendant's 
exhibit  '*A."  The  contractor  was  on  the  witness-stand,  but 
at  no  time  did  he  state  that  he  ever  did  any  work  of  any  kind 
on  the  building  or  placed  any  material  therein  after  the 
owner  moved  in.  On  the  contrary,  he  stated  that  he  had 
never  seen  any  statement  containing  this  charge  of  May 
31st  until  he  was  called  as  a  witness.  The  plaintiff,  in  its 
endeavor  to  establish  the  fact  that  the  forty  cent  item  of 
May  31st  was  furnished  and  delivered  for  this  building,  intro- 
duced its  yardmaster's  book,  which  contains  the  following 
entry: 

''May  31st,  Nickerson's 

20  ft.  Bead  Ceiling  Frank 

20  ft.  1x2  stop." 
and  follows  that  by  proof  of  the  following  entry  in  the  office 
books  of  the  plaintiff  corporation : 

**May  31,  1905,  for  Hugh  Morrison 

Delivered  at  Nickerson  Teamster  Frank 

20  ft.  No.  2  cedar  ceiling,  .40" 

Idaho,  VoL  13—44 
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The  bookkeeper  was  unable  to  identify  the  handwriting  on 
the  yardmaster's  book  showing  these  entries.  He  thought 
however,  they  were  made  by  one  Cooper.  He  could  not  iden- 
tify the  forty  cent  entry,  however,  and  was  doubtful  as  to 
the  word  *' Prank,"  saying  that  it  was  apparently  a  different 
handwriting  from  the  balance  of  the  entry.  Hollister,  sec- 
retary of  the  corporation,  testified  that  he  entered  the  name 
of  teamster  on  the  yard  slip.  A  question  arose  upon  the 
trial  over  the  admission  in  evidence  of  the  yardmaster's  book 
and  the  bookkeeper's  entry  of  the  item  for  the  purpose  of 
proving  the  delivery  of  the  material  to  the  contractor  or  at 
the  building  for  which  it  was  furnished.  There  can  be  no 
doubt  but  that  charges  made  by  the  yardmaster  and  the  com- 
pany's officers  at  the  lumber-yard  are  not  competent  to  prove 
a  delivery  of  the  material  to  a  third  party  or  at  a  point  re- 
moved from  the  place  of  the  actual  delivery.  (2  Ency.  of 
Ev.  641;  White  v.  St.  PhUlips  Church,  2  McMull.  L.  (S. 
C.)  306,  39  Am.  Dec.  125.)  These  entries  were  proper  and 
competent  for  some  purposes  and  might  be  admissible  to 
prove  that  the  company  delivered  such  material  to  the  team- 
ster, but  it  would  take  the  evidence  of  the  teamster  or  some 
other  person  who  saw  the  lumber  delivered  or  knew  of  its 
delivery  to  prove  an  actual  delivery  at  the  place  to  which 
the  company  undertook  to  make  delivery.  If  the  delivery 
had  been  made  to  the  defendants'  agent,  the  case  would  be 
quite  different,  but  this  delivery  seems  to  have  been  made 
to  the  plaintiff's  own  teamster  and  would  not  prove  a  delivery 
to  the  defendants.  There  is  an  utter  lack  of  evidence  in  this 
record  to  establish  even  a  prima  facie  showing  that  the  plain- 
tiff furnished  the  item  for  the  building  charged  under  date  of 
May  31st,  and  it  likewise  fails  to  show  that  any  work  was  ever 
done  on  the  building  after  May  11th,  or  that  any  material  was 
used  therein.  For  this  reason  alone  the  plaintiff  has  failed 
to  establish  a  valid  lien.  Where  the  materialman  had  fur- 
nished no  material  for  thirty  days,  and  during  the  last 
twenty  days  of  that"  time  the  building  was  occupied  by  the 
owner,  and  in  the  meanwhile  the  contractor  had  returned 
material  that  was  not  used  in  the  building,  and  the  material- 
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man  had  notice  of  all  these  facts,  he  cannot  extend  the  time 
for  filing  a  lien  by  proof  that  he  thereafter  sent  to  such 
building,  for  the  contractor,  forty  cents'  worth  of  material, 
there  being  no  showing  that  such  material  was  neeessary  for 
or  used  in  the  building  under  the  original  contract. 

The  question  of  trivial  work  or  a  slight  change  or  improve- 
ment by  the  contractor  not  being  sufficient  to  extend  the  time 
for  filing 'a  lien,  does  not  require  our  consideration  in  this 
case.  Here  the  claimant  has  failed  to  establish  the  essential 
fact  that  it  filed  the  lien  "within  sixty  days  after  ....  it 
ceased  to  furnish  material.''  The  ''20  ft.  bead  Ceiling"  item 
for  which  the  forty  cent  charge  is  made  is  not  sufiiciently  es- 
tablished to  extend  the  time  for  filing  the  lien.  Plaintiff's 
counsel,  with  commendable  zeal  and  much  ability,  has  pre- 
sented this  phase  of  the  case  in  the  most  favorable  light  pos- 
sible for  his  client,  but  the  lumber  company  has  failed  to 
furnish  him  with  evidence  to  establish  its  contention  or  sho«7 
it  in  time  in  preferring  its  lien. 

In  this  case  the  owner  paid  the  contractor  for  the  job  and 
the  latter  failed  and  was  unable  to  pay  the  company  for  the 
lumber  used.  Considerable  time  is  consumed  by  appellants' 
counsel  in  arguing  the  proposition  that  it  is  incumbent  on 
a  materialman  to  show  that  the  material  furnished  was  not 
only  ''to  be  used  in  the  building"  but  that  it  was  actually 
used.  Section  1  of  the  Mechanic's  Lien  Law  of  February  7, 
1899,  is  the  same  as  section  3669  of  Hill's  Annotated  Laws  of 
Oregon,  and  the  point  under  consideration  here  was  consid- 
ered by  Chief  Justice  Moore  in  Fitch  v,  Hawitt,  32  Or.  396, 
52  Pac.  192,  and  the  following  conclusion  was  reached:  "The 
contractor,  being  in  the  nature  of  a  special  agent  of  the 
owner,  with  limited  power,  has  authority  to  bind  the  property 
benefited  for  the  payment  of  the  reasonable  value  of  such 
material  only  as  is  ordinarily  sufficient  to  properly  construct 
the  building  in  accordance  with  the  plans  and  specifications 
thereof,  or  in  pursuance  of  the  agreement  entered  into  be- 
tween the  owner  and  the  contractor."  By  section  1  of  our 
lien  law,  the  "contractor  ....  shall  be  held  to  be  the  agent 
of  the  owner  for  the  purposes  of  this  chapter."    The  con- 
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tractor  is  a  special  agent  for  this  purpose  only,  and  the 
materialman  must  take  notice  of  the  limitations  of  the  agency. 
It  extends  only  to  the  purchase  of  material  reasonably  neces- 
sary out  of  which  to  build  the  structure  in  accordance  with 
contract  entered  into  between  the  owner  and  the  builder. 
The  agency  cannot  bind  the  owner  personally,  but  rather 
binds  the  property  constructed  or  improved  under  the  con- 
tract and  the  charge  is  purely  in  rem. 

Appellants  complain  of  what  they  contend  was  a  failure  on 
the  part  of  the  plaintiff  to  establish  at  the  trial  that  the  ma- 
terial furnished  was  necessary  for,  or  was  used  in,  or  was  to 
be  used  in  this  particular  building.  Morrison,  the  contractor, 
testified  that  he  was  engaged  on  about  six  buildings  at 
the  time  he  was  at  work  on  this  contract,  and  that  he  used 
the  Nickerson  building  as  a  central  point  of  supply,  and  that 
he  moved  lumber  from  that  place  to  other  buildings  as  he 
might  need  it  instead  of  returning  it  to  the  lumber-yard. 
Plaintiff's  yards  were  in  Clarkston,  state  of  WashingtoD, 
while  this  building  and  all  the  others  on  which  Morrison 
was  then  engaged  were  in  Lewiston  in  this  state.  Since  a 
new  trial  must  be  had  in  this  case,  the  parties  can  produce 
their  proofs  as  to  the  amount  of  material  that  was  to  be  used 
in  this  building  that  was  reasonably  necessary  for  it,  and  it 
will  be  unnecessary  for  us  to  further  consider  that  point  here. 

The  judgment  must  be  reversed  and  a  new  trial  will  be 
granted.  The  plaintiff  will  be  entitled  to  a  judgment  against 
the  contractor  for  whatever  amount  may  be  found  due  from 
him  to  it.  We  assume  from  what  we  gather  from  the  record 
that  there  is  no  reason  for  a  new  trial  as  to  the  lien,  but 
since  a  new  trial  must  be  had,  it  may  be  on  the  whole  case, 
and  if  the  plaintiff  should  conclude  that  it  has  evidence  to 
establish  its  lien  within  the  purview  of  the  law  as  herein  con- 
strued, it  may  again  be  heard  on  that  issue.  Judgment  is 
reversed  and  a  new  trial  granted.  Costs  awarded  in  favor  of 
appellants. 

Sullivan,  J.,  concurs. 
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STATE,  Respondent,  v.  W.  P.  DOLAN,  Appellant 

[92  Pae.  995.] 

Sunday  Rest  Law — ^Prohibition  op  Business — ^Police  Powee — Consti- 
tutional Law. 

1.  In  the  exercise  of  its  police  power,  a  state  may  prohibit  the 
eonduct  of  business  on  Sunday. 

2.  The  tiUe  of  the  act  of  Mareh  12,  1907,  ''An  act  to  set  apart 
Sunday  as  a  day  of  public  rest;  to  provide  for  the  closing  of  sa- 
loons a:nd  other  places  of  business  on  Sunday;  to  prohibit  the 
selling,  giving  away  or  disposing  of  any  spirituous,  vinous,  malt  or 
intoxicating  liquors  on  Sunday;  to  provide  for  the  closing  of  places 
of  public  amusement  and  prohibiting  horse-racing  on  Sunday;  and 
to  provide  for  the  punishment  of  those  guilty  of  violating  the  pro- 
visions of  this  act,  and  providing  for  the  disposal  of  all  fines  col- 
lected under  the  terms  of  this  act,"  does  not  violate  article  3,  sec- 
tion 16,  of  the  constitution  of  this  state,  which  provides,  '  *  Every  act 
shall  embrace  but  one  subject  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed  in  the  title, ' '  etc. 

3.  The  act  of  March  12,  1907,  prohibiting  keeping  open  on  Sun- 
day for  the  purpose  of  trade,  etc.,  any  shop,  store,  building,  or  place 
of  business  whatever,  and  exempting  hotels,  restaurants,  livery- 
stables,  stores  in  selling  medicine  and  supplies  for  the  sick,  under- 
takers, news-stands  in  the  quiet  sale  and  delivery  of  papers  and  mag- 
azines, nonintoxicating  refreshments,  candies  and  cigars,  and  pro- 
hibiting saloons  from  opening  or  the  sale  of  intoxicating  liquor  on 
Sunday,  and  prohibiting  the  opening  of  a  theater,  playhouse,  dance- 
house,  racetrack,  merry-go-round,  circus,  or  show,  concert  saloon, 
billiard  or  pool-room,  bowling-alley,  variety-hall,  or  any  such  place 
of  public  amusement,  prohibiting  horse-racing  on  Sunday,  and  pro- 
viding penalties  for  violations  of  the  act  and  prescribing  the  duties 
of  the  prosecuting  attorney  as  to  such  prosecutions,  does  not  take 
property  without  due  process  of  law,  does  not  violate  the  bill  of 
rights,  is  not  special  or  local  legislation,  does  not  discriminate  be- 
tween different  persons,  and  is  not  unfair  or  unreasonable  under 
the  constitution. 

4.  The  legislature  is  the  judge  of  a  proper  classification  under 
a  Sunday  rest  law,  and  its  discretion  will  not  be  interfered  with, 
unless  such  law  violates  some  provision  of  the  constitution. 

5.  A  law  declaring  Sunday  a  day  of  rest  is  not  unconstitutional, 
because  it  does  not  prohibit  all  kinds  of  labor  on  Sunday* 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  Third  Judicial  Dis- 
trict  for  Ada  County.     Hon.  Fremont  Wood,  Judge. 

The  defendant  was  convicted  of  keeping  his  place  of  busi- 
ness open  on  Sunday  in  violation  of  section  2  of  an  act  ap- 
proved March  12,  1907.    Affirmed. 

C.  C.  Cavanah,  J.  J.  Blake,  J.  P.  Gray,  and  H.  P.  Knight, 
for  Appellant. 

Section  16  of  article  3  of  our  constitution  was  not  complied 
with  by  the  legislature,  in  attempting  to  adopt  either  a  Sun- 
day rest  law  or  to  provide  for  religious  observance,  as  more 
than  one  subject  and  matter  are  embraced  therein,  and  the 
title  does  not  fairly  express  the  object  of  the  enactment. 
(Cooley's  Const.  Lim.,  7th  ed.,  119;  Turner  v.  Coffin,  9  Idaho, 
338,  74  Pac.  962;  Katz  v.  Herrick,  12  Idaho,  1,  86  Pac.  873; 
Pioneer  Irr.  Dist.  v.  Bradbury,  8  Idaho,  310,  101  Am.  St.  Rep. 
201,  68  Pac.  295;  Clark  v.  Board  Co.  Commrs.,  54  Kan.  634, 
39  Pac.  225 ;  Ryno  v.  State,  58  N.  J.  L.  238,  33  Atl.  219 ;  State 
V.  McCann  (Tenn.),  4  Lea,  1;  Spaulding  L.  Co.  v.  Independ- 
ence Imp.  Co.,  42  Or.  394,  71  Pac.  132;  State  v.  Stone,  24  Nev. 
308,  53  Pac.  497.) 

The  title  to  the  act  is  deceptive  and  misleading,  as  it  does 
not  clearly  express  the  subject  of  the  legislation  and  does  not 
fit  the  body  of  the  bill.  {Katz  v.  Herrick,  supra;  State  v. 
Coffin,  supra;  People  v.  Allen,  42  N.  Y.  404-420.) 

The  title  to  this  act  is  too  general,  and  therefore  deceptive. 
{Sneath  v.  Mager,  64  N.  J.  L.  94,  44  Atl.  983;  Burnett  v. 
Dean,  63  N.  J.  Eq.  253,  49  Atl.  503,  51  Atl.  1023;  Coutieri  v. 
City  New  Brunswick,  44  N.  J.  L.  58.) 

Section  2  of  said  act  is  invalid  and  unconstitutional,  in 
that  it  is  in  violation  of  the  fourteenth  amendment  of  the 
federal  constitution,  as  it  deprives  the  defendant  of  his  prop- 
erty without  due  process  of  law,  denies  him  the  equal  protec- 
tion of  the  law,  and  abridges  the  privileges  and  inununities 
of  the  citizens  and  the  defendant  as  guaranteed  by  said  four- 
teenth amendment;  also  is  in  violation  of  section  1  of  article 
1  and  section  19  of  article  3  of  the  constitution  of  Idaho,  as 
it  deprives  the  defendant  of  the  right  of  acquiring,  possessing 
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and  protecting  his  property,  and  is  local,  special  and  class 
legislation,  and  unlawfully  discriminates  between  citizens  en- 
gaged in  selling  goods,  wares  and  merchandise  and  those  en- 
gaged in  any  other  lawful  business  {Ex  parte  Newman,  9 
Cal.  502;  French  v,  Te8ckemaker,24:  Cal.  518;  Ex  parte  West- 
erfield,  55  Cal.  550,  36  Am.  Rep.  47 ;  Ex  parte  Jentzsch,  112 
Cal.  468,  44  Pac.  803,  32  L.  R.  A.  664;  1  Tiedeman  on  Police 
and  Federal  Control,  209-215;  City  of  Pasadena  v.  Stimson, 
91  Cal.  238,  27  Pac.  604;  Rauer  v.  WiUiams,  118  Cal.  401,  50 
Pac.  691,  693;  Eden  v.  People,  16l  HI.  296,  52  Am.  St  Rep. 
365,  43  N.  B.  1108,  32  L.  R.  A.  659,  664;  Millett  v.  People,  117 
111.  294,  57  Am.  Rep.  869,  7  N.  E.  631 ;  Keim  v.  Chicago,  46 
111.  App.  445;  Cooley's  Const.  Lim.,  5th  ed.,  484-487;  City  of 
Denver  v.  Bach,  26  Colo.  530,  58  Pac.  1089,  46  L.  R.  A.  848; 
State  v.  Oranneman,  132  Mo.  326,  33  S.  W.  784;  Ragio  v. 
State,  86  Tenn.  272,  6  S.  W.  401 ;  Story  on  the  Constitution, 
5th  ed.,  1590;  Oarrabadv.  Bering  (1893),  84  Wis.  585,  36  Am. 
St.  Rep.  948,  54  N.  W.  1104,  19  L.  R.  A.  858;  May  v.  People, 
1  Colo.  App.  157,  27  Pac.  1010, 1112;  State  v.  Goodwill,  33  W. 
Va.  179,  25  Am.  St.  Rep.  863,  10  S.  E.  285,  6  L.  R.  A.  623; 
Wynehamer  v.  People,  13  N.  Y.  378 ;  Frorer  v.  People,  141 
111.  171,  31  N.  E.  395,  16  L.  R.  A.  492.) 

The  legislature  may  not,  under  the  guise  of  protecting 
public  interest,  arbitrarily  interfere  with  private  business  or 
impose  unusual  and  unnecessary  restrictions  upon  lawful  oc- 
cupations. In  other  words,  its  determination  as  to  what  is 
a  proper  exercise  of  its  police  power  is  not  final  or  conclusive, 
but  is  subject  to  the  supervision  of  the  courts.  {Lawton  v, 
Steele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499 ; 
Gulf,  Col.  &  8.  F.  Ry.  Co,  v.  Ellis.  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  255;  Yick  Wo  v.  Hopkins,  118  U.  S.  220,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Cooley's  Const.  Lim.,  1st 
ed.,  p.  391 ;  People  v.  Oilson,  109  N.  Y.  389,  4  Am.  St.  Rep. 
465,  17  N.  E.  343;  Barhier  v.  Connelly,  133  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357.) 

Section  2  of  said  act  is  unreasonable,  harsh  and  oppressive, 
in  that  it  does  not  exempt  from  being  perfonned  on  Sunday 
works  or  acts  of  necessity  and  charity. 
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Section  1  of  this  act  does  not  contain  nor  does  the  act  con- 
tain any  penalty  by  way  of  enforcement.  Section  1  is  not 
in  any  sense  a  law  unless  some  penalty  can  be  inflicted  or 
punishment  imposed  for  a  violation  thereof.  A  penalty 
must  be  especially  created  and  imposed  by  statute  and  can 
never  be  raised  by  implication.  (Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  55;  In  re  McDonough,  49  Fed.  360;  Franch  v.  Foley, 
11  Fed.  801.) 

J.  J.  Guheen,  Edwin  Snow,  J.  H.  Peterson,  and  B.  S.  Crow, 
for  Respondent. 

In  the  case  of  State  v.  Doherty,  3  Idaho,  384,  29  Pac.  855, 
this  court  laid  down  the  correct  rule  of  construction,  a  rule 
to  which  it  has  ever  since  closely  adhered  and  a  rule  upon 
which  we  can  find  no  conflict  in  any  of  the  courts.  The 
court  said:  "It  is  sufficient  if  the  act  treats  of  but  one  gen- 
eral subject  and  the  subject  expressed  in  the  title."  (Pioneer 
Irr.  Dist.  v.  Bradley,  8  Idaho,  310,  101  Am.  St.  Rep.  201, 
68  Pac.  295 ;  State  v.  Board  of  Commrs.,  21  Nev.  235,  29  Pac. 
974;  Northern  Counties  Investment  Trust  v.  Sears,  30  Or. 
388,  41  Pac.  931,  35  L.  R.  A.  188;  State  v.  Janes,  9  Idaho, 
693,  75  Pac.  819 ;  Oerding  v.  Commrs,,  13  Idaho,  444,  90  Pac. 
357.) 

"The  generality  of  the  title  is,  therefore,  no  objection  to 
it. so  long  as  it  is  not  made  a  cover  to  legislation  incongruous 
in  itself  and  which  by  no  fair  intendment  can  be  considered 
as  having  a  necessary  and  proper  connection."  (Cooley's 
Const.  Lim.,  6th  ed.,  172 ;  State  v,  Shaw,  22  Or.  287,  29  Pac. 
1028;  O'Keefe  v.  Wehier,  14  Or.  55,  12  Pac.  74;  Bowman  v. 
Cockerill,  6  Kan.  311 ;  Eowland  Coal  Co,  v.  Brown,  13  Bush 
(Ky.),  681;  Montgomery  etc.  Assn.  v.  Rolinson,  69  Ala.  413; 
State  V,  County  Judge,  2  Iowa,  280;  Stoie  v.  Courtney,  27 
Mont.  378,  71  Pac.  308.) 

There  can  no  longer  be  any  doubt  but  that  Sunday  closing 
laws  are  constitutional  and  valid  as  a  legitimate  and  proper 
exercise  of  the  police  power  of  the  state.  Nearly  all  the  states 
in  the  Union  have  passed  such  laws,  and  they  have  been  uni- 
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fonnly  held  to  be  constitutional,  except  in  the  sinrfe  case 
of  Ex  parte  Newman,  9  Cal.  502.  A  few  years  subsequently 
the  case  of  Ex  parte  Newman  was  expressly  overruled.  (See 
Ex  parte  Andrews,  18  Cal.  678;  Cooley's  Const.  Lim.  734.) 

In  the  great  discretion  allowed  the  legislature  in  the  exer- 
cise of  its  police  power  for  the  health,  morals  and  general 
welfare  of  the  public,  the  legislature  thouprht  it  advisable  to 
close  shops  and  places  of  business  on  Sunday.  The  exercise 
of  this  discretion  is  a  matter  entirely  with  the  legislature  and 
the  people  they  represent.  The  judicial  department  of  the 
state  has  nothing  to  do  with  the  manner  in  which  this  dis- 
cretion shall  be  exercised.  {Ex  parte  Koser,  60  Cal.  189; 
Cooley's  Const.  Lim.,  6th  ed.,  153.) 

A  law  affecting  all  alike  who  are  in  the  same  class  is  not 
class  or  special  leiQrislation.  (Boise  Land  cfc  Irr,  Co.  v,  Stew- 
art, 10  Idaho,  38,  77  Pac.  25,  321 ;  Brooks  v.  Hyde,  37  Cal.  366  ; 
Barlier  v.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct. 
Rep.  357.) 

"The  fourteenth  amendment  does  not  prohibit  legislation 
which  is  limited  either  in  the  objects  to  which  it  is  directed 
or  by  the  territory  within  which  it  is  to  operate.  It  merely 
requires  that  all  persons  subjected  to  such  regulation  shall 
be  treated  alike  under  like  circumstances  and  conditions  both 
in  the  privileges  conferred  and  in  the  liabilities  imposed.'^ 
(Hayes  v.  Missouri,  120  U.  S.  68,  30  L.  ed.  578,  7  Sup.  Ct. 
Rep.  350;  People  v.  Butting,  35  N.  Y.  Supp.  19,  13  Misc.  Rep. 
587;  Libemian  v.  State,  26  Neb.  464,' 18  Am.  St.  Rep.  791, 
42  N.  W.  419;  Bohl  v.  State,  3  Tex.  683;  Ex  parte  Northup,, 
41  Or.  489,  69  Pac.  445.) 

In  the  following  cases  Sunday  rest  laws  were  passed  upon 
and  held  to  be  constitutional  under  the  same  objections  urged 
by  appellant  against  this  statute :  State  v,  Nicholas,  28  Wash. 
628,  69  Pac.  372;  State  v.  Petit,  74  Minn.  376,  77  N.  W.  225, 
and  cases  cited;  Frolickstein  v.  Mayor  of  Mobile,  40  Ala.  725; 
Scales  V.  State,  47  Ark.  476,  58  Am.  Rep.  768,  1  S.  W.  769 ;  Ex 
parte  Burke,  59  Cal.  6,  43  Am.  Rep.  231 ;  Ourm  v.  State,  89  Ga. 
341,  58  Am.  Rep.  768,  15  S.  E.  458 ;  Megowan  v.  Commission' 
ers,  2  Met.  (Ky.)  3;  State  v.  Judge,  39  La.  132, 1  South.  437; 
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State  V.  Ambs,  20  Mo.  214;  Lindenmiller  v.  People,  33  Barb. 
648 ;  Bryer  v.  State,  102  Tenn.  103,  50  S.  W.  769 ;  Gable  v.  City 
of  Houston,  29  Tex.  335;  In  re  King,  46  Fed.  905;  Cooley's 
Const.  Lim.,  5th  ed.,  746;  Tiedeman  on  Limitations,  175-188: 
State  V.  Bergfeldt,  41  Wash.  234,  83  Pac.  177;  People  v.  Bel- 
let,  99  Mich.  151,  41  Am.  St.  Rep.  589,  57  N.  W.  1094,  22  L. 
R  A.  696;  People  v.  Havnor,  149  N.  Y.  195,  52  Am.  St 
Rep.  707,  43  N.  E.  541;  Johns  v.  State,  78  Ind.  332,  41  Am. 
Rep.  577;  State  v.  Sopher,  25  Utah,  318,  95  Am.  St.  Rep. 
845,  71  Pac.  482,  60  L.  R.  A.  468;  State  v.  Justus,  91  Minn. 
447,  103  Am.  St.  Rep.  521,  98  N.  W.  325,  64  L.  R.  A.  510. 

STEWART,  J.— The  defendant  was  convicted  in  the  dis- 
trict court  of  Ada  county  for  violating  the  provisions  of  sec- 
tion 2  of  an  act  approved  March  12,  1907  (Laws  1907,  p. 
223).  The  facts  before  the  district  court  were  stipulated  by 
the  parties  to  the  effect,  first,  that  on  the  twelfth  day  of 
May,  1907  (being  Sunday,  the  first  day  of  the  week),  at 
Boise  City,  Ada  county,  state  of  Idaho,  the  defendant  was 
engaged  in  the  business  of  selling  in  a  store  building,  rented 
by  said  defendant,  goods,  wares  and  merchandise,  to  wit:  ice, 
bread,  butter,  cheese,  crackers,  candies,  oysters,  fish,  oranges, 
lemons,  pickles,  berries,  cherries,  apples,  cider,  lunch  goods, 
eggs,  spices,  condiments,  canned  meats,  jams,  jellies,  coffee 
in  packages,  tea  in  packages,  and  vegetables;  that  he  kept 
his  store  open  on  said  twelfth  day  of  May,  1907,  for  the  pur- 
pose of  conducting  and  carrying  on  said  business  and  selling 
any  and  all  of  the  aforesaid  goods  and  articles,  and  on  said 
day  did  sell  to  certain  citizens  of  Boise,  bread,  ice,  fruit,  can- 
dies, butter,  fish  and  oysters;  second,  that  the  defendant  on 
each  and  every  day  of  the  week  sells  and  delivers  from  said 
store,  ice  to  a  large  number  of  customers,  and  receives  by  ex- 
press oysters  and  fish  of  different  kinds  from  points  on  the 
Pacific  Coast,  every  evening  of  the  week,  which,  like  fruits, 
berries  and  butter,  are  of  a  perishable  nature  and  go  to  waste 
during  the  summer  months  if  kept  in  stock  longer  than  twenty 
hours;  third,  that  all  of  such  goods,  except  candies,  are  used 
as  necessaries  of  life  by  mankind;  fourth,  that  part  of  the 
defendant's  business  is  to  sell  and  supply  on  Sunday  to  hotels 
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and  places  where  food  and  meals  are  furnished  and  sold,  all  of 
the  aforementioned  articles  except  candy,  and  that  a  number 
of  customers  of  said  defendant  furnish  meals  to  the  general 
public  and  necessarily  use  the  aforesaid  mentioned  goods,  and 
that  it  is  impossible  for  them  with  safety  and  profit  to  de- 
termine the  amount  of  such  goods  which  they  may  need  on 
Sunday. 

The  defendant  appeals  to  this  court  from  the  judgment  of 
conviction. 

The  defendant  assigns  as  error  the  decision  of  the  trial 
court,  holding  the  complaint  stated  facts  sufficient  to  con- 
stitute a  public  offense,  for  the  reason  that  the  act  approved 
March  12,  1907  (Laws  1907,  p.  223),  is  unconstitutional.  The 
contention  of  defendant  is,  that  said  act  does  not  comply 
with  the  provisions  of  section  16  of  article  3  of  the  constitu- 
tion of  Idaho,  in  that  the  same  and  the  title  thereto  embrace 
more  than  one  subject  and  matters  properly  connected  there- 
with ;  that  the  title  is  deceptive  and  misleading ;  that  section 
2  violates  article  14  of  the  amendment  to  the  constitution  of 
the  United  States,  in  that  it  deprives  the  defendant  of  prop- 
erty without  due  process  of  law ;  in  that  it  denies  the  defend- 
ant the  equal  protection  of  the  law,  and  abridges  the  privileges 
and  immunities  of  citizens  and  of  the  defendant ;  and  violates 
section  1  of  article  1  of  the  constitution  of  the  state  of  Idaho, 
in  that  it  deprives  the  defendant  of  the  right  of  acquiring, 
possessing  and  protecting  his  property,  and  the  equal  protec- 
tion of  the  law ;  and  violates  article  3,  section  19,  in  that  the 
legislature  shall  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases;  that  is  to  say,  for  the  punish- 
ment of  crimes  and  misdemeanors,  and  is  in  contravention  of 
the  constitution  of  the  United  States  and  the  constitution  of 
the  state  of  Idaho,  in  that  the  same  is  class  legislation ;  that 
said  section  discriminates  between  citizens  engaged  in  the 
sale  of  goods,  wares  and  merchandise  and  in  lawful  business, 
and  those  engaged  in  other  classes  of  lawful  business,  sale 
of  goods,  wares  and  merchandise,  which  are  not  of  necessity 
or  charity ;  that  said  section  is  void  and  unreasonable,  in  that 
it  permits  citizens  to  keep  open  any  store,  shop  or  place  of 
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business  for  the  purpose  of  sale  and  deliveiy  of  daily  news- 
papers, magazines,  nonintoxicating  refreshments,  candies  and 
cigars,  and  the  performance  of  certain  kinds  of  labor  and  the 
conduct  of  certain  kinds  of  business  which  are  not  of  neces- 
sity or  charity,  and  denies  the  right  to  sell  the  necessaries  of 
life;  that  said  section  is  invalid,  void  and  unreasonable,  in 
that  it  does  not  apply  to  nor  operate  alike  upon  every  person 
or  persons  of  the  same  dass  engaged  in  lawful  business,  under 
like  circumstances  and  conditions. 

As  to  the  title  of  the  act:  This  act  may  be  found  on  page 
223  of  the  Laws  of  1907.  The  title  reads  as  follows:  "An 
act  to  set  apart  Sunday  as  a  day  of  public  rest;  to  provide 
for  the  closing  of  saloons  and  other  places  of  business  on 
Sunday ;  to  prohibit  the  selling,  giving  away  or  disposing  of 
any  spirituous,  vinous,  malt  or  intoxicating  liquors  on  Sun- 
day; to  provide  for  the  closing  of  places  of  public  amusement 
and  prohibiting  horseracing  on  Sunday;  and  to  provide  for 
the  punishment  of  those  guilty  of  violating  the  provisions  of 
this  act,  and  providing  for  the  disposal  of  all  fines  collected 
under  the  terms  of  this  act.*' 

This  court  has  had  occasion  to  construe  this  provision  of  the 
constitution,  and  has  determined  its  demands.  In  the  case  of 
State  V.  DoheHy,  3  Idaho,  384,  29  Pac.  855,  this  court  quotes 
with  approval  from  Judge  Cooley's  work  on  Constitutional 
Limitations  (6th  ed.,  pp.  171,  172)  as  to  the  requirements  of 
this  constitutional  provision,  as  follows:  **It  may  therefore  be 
assumed  as  settled  that  the  purpose  of  these  provisions  was, 
first,  to  prevent  hodgepodge  or  'log-rolling'  legislation;  sec- 
ond, to  prevent  surprise  or  fraud  upon  the  legislature  by 
means  of  provisions  in  bills  of  which  the  title  gave  no  intima- 
tion and  which  might  therefore  be  overlooked  and  carelessly 
and  unintentionally  adopted;  and  third,  to  fairly  apprise  the 
people  through  such  publications  of  legislative  proceedings  as 
is  usually  made  of  ilSe  subjects  of  legislation  that  are  being 
considered  in  order  that  they  may  have  the  opportunity  of 
being  heard  thereon  by  a  petition  or  otherwise,  if  they  shall 
so  desire."  And  further,  that  **The  purpose  of  these  pro- 
visions is  accomx)lished  when  a  law  has  but  one  general  object 
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which  is  fairly  indicated  by  the  title.  To  require  every  end 
and  means  necessary  and  convenient  for  the  accomplishment 
of  this  general  object  to  be  provided  for  by  a  separate  act 
relating  to  that  alone,  would  not  only  be  unreasonable,  but 
would  actually  render  legislation  impossible.'* 

This  text  from  Judge  Cooley  is  recognized  by  all  the  lead- 
ing cases  as  a  correct  statement  of  the  purpose  and  object 
of  this  provision  of  the  constitution.  ''If  all  parts  of  the 
act  have  a  natural  connection  and  reasonably  relate,  directly 
or  indirectly,  to  one  general,  legitimate  subject  of  legislation, 
the  act  is  not  open  to  the  objection  of  plurality  of  subjects." 
(26  Ency.  of  Law,  2d  ed.,  575.)  This  court  in  State  v.  Do- 
herty,  supra,  said:  "It  is  sufficient  if  the  act  treats  of  but 
one  general  subject  and  that  subject  expressed  in  the  title. 
To  hold  that  each  subdivision  of  the  subject  and  each  and 
every  of  the  ends  and  means  necessary  for  the  accomplish- 
ment of  the  object  of  the  act  must  be  specifically  mentioned 
in  the  title,  would  greatly  embarrass  legislation  and  accom- 
plish no  legitimate  purpose." 

In  the  case  of  Pioneer  Irr.  Dist.  v.  Bradley,  8  Idaho,  310, 
101  Am.  St.  Rep.  201,  68  Pac.  295,  this  court  treated  this 
question  very  exhaustively,  and  the  authoriti^  dealing  with 
this  specific  question  were  reviewed  in  extenso,  and  this  court 
quoted  with  approval  from  Judge  Cooley 's  Constitutional  Lim- 
itations as  follows:  ''The  generality  of  a  title  is  therefore  no 
objection  to  it,  so  long  as  it  is  not  made  a  cover  to  legislation 
incongruous  in  itself,  and  which  by  no  fair  intendment  can  be 
considered  as  having  a  necessary  or  proper  connection." 

This  court  also  quotes  with  approval  from  the  case  of  State 
V.  Board  of  Commrs.  of  Humboldt  Co,,  21  Nev.  235,  29  Pac. 
974,  as  follows:  "If  the  provisions  of  a  statute  all  relate,  di- 
rectly or  indirectly,  to  the  same  subject,  have  a  natural  con- 
nection, and  are  not  foreign  to  the  subject  expressed  in  the 
title,  it  is  permissible  to  unite  them  in  the  same  act." 

In  the  case  of  State  v.  Jones,  9  Idaho,  693,  75  Pac.  819, 
this  court  quotes  with  approval  from  the  case  of  Steele  Co. 
V.  Erskine,  98  Fed.  215,  39  C.  C.  A.  173,  as  follows:  "It 
(the  title)  plainly  indicated  the  object  and  purpose  of  the 
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act,  which  is  all  the  constitution  requires.  The  subject  of 
a  statute  is  one  thing  and  its  detailed  provisions  quite  an- 
other; one  is  the  topic,  the  other  its  treatment;  one  is  re- 
quired to  be  stated  in  the  title,  the  other  is  not." 

In  the  case  of  Turner  v.  Coffln,  9  Idaho,  338,  74  Pac.  962, 
this  court  said:  ''It  seems  to  have  been  generally  recognized 
by  the  authorities  as  the  intention  of  the  framers  of  such  a 
constitutional  provision  to  require  a  title  sufSciently  definite 
and  comprehensive  as  to  indicate  to  one  reading  it  the  gen- 
eral scope  and  purpose  of  the  legislation  intended  by  the 
act,  and. that  if  the  title  be  sufficient  for  that  purpose,  it  will 
be  held  as  including  all  necessary  and  incidental  legislation 
necessary  to  make  the  general  purpose  of  the  act  operative.'* 

So  far  as  this  court  is  concerned,  it  has  been  determined 
that  the  title  should  indicate  the  general  scope  and  purpose 
of  the  legislative  enactment,  and  be  so  comprehensive  as  to 
give  notice  of  such  proposed  legislation.  The  title  should 
not  be  of  such  a  character  as  to  mislead  or  deceive,  either 
the  law-making  body,  or  the  public,  as  to  the  legislative  in- 
tent. It  should  not  cover  legislation  which  is  contradictory 
or  not  connected  with  or  related  to  the  general  subject  stated 
in  the  act.  It  should  be  broad  enough  to  cover  the  subjects 
dealt  with  in  the  act,  but  not  too  broad,  so  as  to  indicate  an 
intention  to  legislate  upon  a  subject  which  the  body  of  the 
act  falls  short  of  accomplishing,  or  departs  therefrom.  With 
the  law  thus  in  this  state,  we  will  examine  the  title 'to  the 
act  involved. 

**To  set  apart  Sunday  as  a  day  of  public  rest,"  covers  the 
provisions  of  section  .1  of  s^id  act.  "To  provide  for  the 
closing  of  saloons  and  other  places  of  business  on  Sunday," 
covers  the  provisions  of  section  2  and  a  part  of  3  of  said 
act.  "To  prohibit  the  selling,  giving  away  or  disposing  of 
any  spirituous,  vinous,  malt  or  intoxicating  liquors  on  Sun- 
day," covers  the  provisions  of  section  3  of  said  act.  "To 
provide  for  the  closing  of  places  of  public  amusement  and 
prohibiting  horseracing  on  Sunday,"  covers  part  of  the  pro- 
visions of  section  3  and  all  of  section  4  of  said  act.  "To 
provide  for  the  punishment  of  those  guilty  of  violating  the 
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provisions  of  this  act  and  providing  for  the  disposal  of  all 
fines  collected  under  the  terms  of  this  act,"  covers  the  penal- 
ties under  each  section  of  said  act. 

Thus  we  see  that  the  title  is  a  complete  and  clear  index 
to  the  provisions  of  the  act.  The  title  sets  apart  Sunday  as 
a  day  of  public  rest;  it  prohibits  the  doing  of  certain  busi- 
ness upon  Sunday;  prohibits  certain  amusements  upon  that 
day;  prohibits  the  sale  of  intoxicating  liquors;  and  provides 
generaUy  for  the  punishment  of  violations  of  said  act.  The 
title  is  broad  and  clearly  indicates  the  intention  of  the  legis- 
lature as  to  what  shall  be  embraced  in  said  act.  It  indicates 
to  everyone  and  publishes  to  the  world  that  the  first  day  of 
the  week,  commonly  called  Sunday,  is  set  apart  as  a  day  of 
public  rest.  It  gives  notice  that  to  carry  out  that  object  and 
purpose  certain  business  houses  shall  be  closed  for  trade,  and 
certain  business  shall  be  prohibited  on  that  day,  and  provides 
for  punishing  violations  of  said  act.  Anyone  reading  this 
title  would  at  once  be  informed  that  the  legislature  intended 
to  deal  with  the  subject  of  Sunday  as  a  day  of  public  rest, 
and  to  deal  with  certain  classes  of  business  and  certain  amuse- 
ments, in  so  far  as  their  cessation  upon  said  day  might  have 
to  do  with  making  Sunday  a  day  of  public  rest.  The  title 
clearly  indicates  aU  that  the  act  embraces. 

Is  the  title  too  broad  for  the  subject  matter!  The  title 
indicates  that  Sunday  is  set  apart  as  a  day  of  public  rest. 
Section  1  so  declares.  But  the  title  of  the  act  in  so  setting 
apart  this  day  as  a  day  of  public  rest  does  not  indicate  the 
intent  of  the  legislature  to  prohibit  all  labor  upon  said  day. 
In  fact,  after  the  first  declaration  in  the  title,  the  specific 
subjects  which  the  legislature  intends  to  deal  with  are  stated 
in  the  title,  and  each  one  of  these  subjects  is  dealt  with  in 
the  body  of  the  act.  The  title  of  the  act  does  not  pretend 
to  do  more  than  the  body  of  the  act  actually  does.  To  set 
apart  Sunday  as  a  day  of  public  rest  does  not  necessarily 
mean  that  no  secular  labor  shall  be  performed  upon  said  day. 
Section  1  does  nothing  more  than  follow  the  language  of  the 
title  in  declaring  the  legislative  intent  upon  the  general  sub- 
ject, and  the  sections  thereafter  deal  specifically  with  the 
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means  of  carrying  out  the  general  subject,  each  of  which  pro- 
vides a  penalty  for  a  violation  thereof.  No  penalty  was  neces- 
sary under  section  1,  as  the  legislature  did  not  intend  to  pen- 
alize all  secular  labor. 

Are  the  provisions  of  said  act  incongruous  or  inharmoni- 
ous ?  Sections  2,  3  and  4  prohibit  the  doing  of  certain  things 
upon  Sunday,  and  provide  a  penalty  for  the  violation  thereof. 
They  are  all  incidents  to  the  general  subject;  they  are  the 
means  by  which  the  legislature  intended  to  carry  out  the  dec- 
laration of  section  1  that  Sunday  is  set  apart  as  a  day  of 
public  rest.  They  all  relate  to  the  prohibition  of  certain  acts 
upon  said  day.  Each  may  exist  independent  of  the  other. 
No  one  of  said  sections  contradicts  the  provisions  of  any  other 
section.  They  are  not  inconsistent  or  unsuitable  to  each  other. 
Section  5  prescribes  the  duty  of  certain  officers  in  relation  to 
the  enforcement  of  said  act.  This  is  covered  by  the  title  and 
is  the  means  for  enforcing  the  penal  portions  of  each  section. 

Is  the  title  deceptive  or  misleading?  It  declares  Sunday 
to  be  a  day  of  rest ;  specifically  states  the  intent  of  the  legis- 
lature as  to  what  may  not  be  done  on  such  day.  Anyone 
reading  the  title  would  be  advised  of  the  proposed  legiida- 
tion ;  no  one  could  be  deceived  or  misled  as  to  what  the  legis- 
lature intended  to  do  in  a  general  way.  It  does  not  conceal 
or  cover  up  any  secret  intent  of  the  legislature. 

Are  each  of  the  subjects  dealt  with  in  the  body  of  the  act 
germane  to  and  connected  with  the  general  subject  of  public 
restf  All  relate  to  the  general  subject.  Each  is  a  means 
for  carrying  out  the  general  object  and  purpose  of  the  act 
The  declared  object  of  the  act  is  to  make  Sunday  a  day  of 
public  rest,  and  the  remainder  of  the  title  specifies  the  means 
and  instrumentalities  by  which  that  object  is  to  be  secured. 
While  it  is  true  the  act  does  not  prohibit  all  labor  upon  Sun- 
day, and  does  not  provide  a  penalty  for  those  who  do  not  rest 
upon  this  day,  yet  the  title  of  the  act  does  not  indicate  that 
there  shall  be  no  labor  upon  Sunday ;  it  does  not  indicate  that 
every  person  engaged  in  the  business  dealt  with  shall  rest 
upon  Sunday.  A  reasonable  and  common-sense  construction 
must  be  given  to  this  act,  and  when  such  construction  is  placed 
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upon  it,  we  readily  see  what  the  legislature  intended  by  the 
title  and  the  provisions  of  the  act.  The  legislature  evidently 
viewed  the  subject  from  the  standpoint  that  while  by  the  pro- 
visions of  the  act,  Sunday  was  declared  a  day  of  public  rest, 
yet  by  the  prohibition  of  certain  trades  and  business  upon 
said  day,  and  the  closing  of  saloons  an4  the  prohibition  of 
the  sale  of  intoxicating  liquors,  and  the  closing  of  certain 
places  of  amusement,  horseracing,  etc.,  that  the  owners  and 
proprietors  of  such  places  of  biisiness  would  thereby  cease 
their  regular  labors  upon  such  day,  and  such  day  would 
thereby  become  a  day  of  public  rest  to  that  extent.  To  ac- 
complish this,  it  was  not  necessary  under  the  title  of  the 
act  that  every  kind  of  manual  labor  should  be  prohibited,  or 
that  a  penalty  should  be  provided  as  a  punishment  for  those 
who  did  not  rest  upon  said  day.  As  a  step  in  the  direction 
of  the  observance  of  Sunday  as  a  day  of  public  rest,  the 
l^slature  deemed  it  wise  and  politic  to  prohibit  the  doing 
of  certain  business  upon  Sunday.  The  entire  subject  was 
included  and  covered  by  the  title.  The  title  is  clearly  suffi- 
cient and  not  in  violation  of  article  3,  section  16  of  the  con- 
stitution. 

Does  this  act  conflict  with  the  fourteenth  amendment  to  the 
constitution  of  the  United  States?  By  this  amendment  "a 
«tate  is  forbidden  to  make  or  enforce  any  law  which  shall 
fibridge  the  privileges  or  immunities  of  citizens  of  the  United 
States.''  The  privileges  or  immunities  of  citizens  of  the 
United  States  covered  by  this  amendment  are  those  which 
arise  out  of  the  nature  of  the  general  government,  its  con- 
stitution or  the  laws  made  in  pursuance  thereof,  and  these  are 
placed  by  this  amendment  under  the  protection  of  Congress; 
'but  the  privileges  and  immunities  of  the  citizens  of  the  states, 
with  those  exceptions,  embrace  generally  those  fundamental 
rights  for  the  security  and  establishment  of  which  society  is 
instituted;  and  they  remain  under  the  care  of  the  state  gov- 
ernments. {The  Slaughter-House  Cases,  16  Wall.  36,  21  L. 
«d.  394.)  The  privileges  and  immunities  involved  under  the 
act  of  March  12,  1907,  belong  to  that  class  which  the  court 
Idaho,  ToL  ia-^5 
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in  the  above  case  characterizes  as  those  of  citizens  of  the 
state,  and  are  therefore  not  referred  to  by  the  fourteenth 
amendment.  They  do  not  arise  out  of  the  nature  of  the  gen* 
eral  government,  its  constitution  or  laws.  They  are  police 
regulations,  and  purely  matters  for  state  regulation  and  con- 
trol. 

It  is  also  contended  on  the  part  of  defendant  that  thi» 
act  violates  the  provisions  of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  which  provides:  "Nor 
shall  any  state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

Counsel  also  contend  that  this  act  violates  the  BiD  of 
Rights,  section  1,  article  1  of  the  constitution  of  this  state, 
which  is:  "All  men  are  by  nature  free  and  equal  and  hava 
certain  inalienable  rights,  among  which  are  life  and  liberty; 
acquiring,  possessing  and  protecting  property;  pursuing  hap- 
piness and  securing  safety."  I 

These  last  two  objections  may  be  considered  together,  and         I 
go  to  the  power  of  the  legislature  to  deal  with  this  subject 
at  all.    It  must  be  conceded  that  the  very  necessity  of  gov- 


I 
I 
I 
emment  itself  concedes  a  power  to  impose  certain  restrictions         | 

upon  individual  rights  of  life,  liberty  and  property,  and  the  j 
power  to  regulate  the  conduct  of  business  as  well  as  the  con-  ] 
duct  of  the  individual.  Did  not  constitutional  government 
possess  such  power,  it  could  not  serve  any  useful  purpose, 
and  without  power  to  restrain  individuals  from  transgress- 
ing the  rights  of  others  and  to  restrain  them  in  their  con- 
duct, which  is  necessary  to  conserve  and  protect  the  rights 
of  all,  the  government  must  fall.  This  power  in  government 
is  what  may  be  termed  and  denominated  "police  power." 

It  has  been  contended  in  many  other  courts,  as  it  is  here 
contended,  that  the  legislature  has  no  power  tq  restrict  an 
individual  in  the  carrying  on  of  his  business;  that  to  do  so  i» 
taking  property  without  due  process  of  law;  that  to  do  sa 
denies  him  an  inalienable  right.  These  objections,  however, 
have  not  received  very  favorable  consideration  by  any  of  the 
courts  of  the  land.    The  power  of  the  legislature  to  deal  with 
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the  question  is  no  longer  in  doubt.  It  is  conceded  by  all  the 
courts  that  under  the  police  power  of  the  state  the  legislature 
may  restrict  individuals  in  their  conduct,  may  restrict  them 
in  their  business,  and  so  long  as  such  regulations  are  reason- 
able, they  do  not  violate  the  provisions  of  the  constitution  of 
the  United  States  or  of  this  state. 

We  shall  not  stop  here  to  cite  the  many  cases  dealing  with 
this  question.  Many  of  them,  however,  are  collected  and 
commented  upon  by  the  supreme  court  of  Maryland  in  the 
case  of  Judefind  v.  State,  78  Md.  510,  28  Atl.  405,  22  L.  R. 
A.  721 ;  also  in  the  case  of  State  v.  Petit,  74  Minn.  376,  77 
N.  W.  225,  and  the  same  case  in  177  U.  S.  164,  44  L.  ed.  716, 
20  Sup.  Ct.  Rep.  666;  People  v.  Ha^or,  149  N.  Y.  195,  43 
N.  B.  541,  31  L.  R.  A.  689  ;Breyer  v.  State,  102  Tenn.  103,  50 
S.  W.  769;  State  v.  Nichols,  28  Wash.  628,  69  Pac.  372;  State 
V.  Judge  of  Section  A,  39  La.  132, 1  South.  437. 

''The  police  of  the  state,  in  a  comprehensive  sense,  em- 
braces its  whole  system  of  internal  regulation,  by  which  the 
state  seeks  not  only  to  preserve  the  public  order  and  to  pre- 
vent offenses  against  the  state,  but  also  to  establish  for  the 
intercourse  of  citizens  with  citizens  those  rules  of  good  man- 
ners and  good  neighborhood  which  are  calculated  to  prevent 
a  conflict  of  rights,  and  to  insure  to  each  the  uninterrupted 
enjoyment  of  his  own,  so  far  as  is  reasonably  consistent  with 
the  like  enjoyment  of  rights  by  others."  (Cooley's  Const. 
Lim.,  p.  829.) 

Shaw,  C.  J.,  in  Commonwealth  v.  Alger,  7  Cush.  53,  says : 
*' We  think  it  is  a  settled  principle,  growing  out  of  the  nature 
of  well-ordered  civil  society,  that  every  holder  of  property, 
however  absolute  and  unqualified  may  be  his  title,  holds  it 
under  the  implied  liability  that  his  use  of  it  may  be  so  regu- 
lated that  it  shall  not  be  injurious  to  the  equal  enjoyment 
of  others  having  an  equal  right  to  the  enjoyment  of  their 
property,  nor  injurious  to  the  rights  of  the  community.  All 
property  in  this  commonwealth  ....  is  held  subject  to  those 
general  regulations,  which  are  necessary  to  the  common  good 
and  general  welfare.  Rights  of  property,  like  all  other  so- 
cial and  conventional  rights,  are  subject  to  such  reasonable 
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limitations  in  their  enjoyment,  as  shall  prevent  them  from 
being  injurious,  and  to  snch  reasonable  restraints  and  regu- 
lations established  by  law,  as  the  legislature,  under  the  gov- 
erning and  controlling  power  vested  in  them  by  the  constitu- 
tion, may  think  necessary  and  expedient/' 

Redfield,  Judge,  in  the  case  of  Thorpe  v.  Rutland  dt  Bur- 
Ungton  R.  R.  Co.,  27  Vt.  140,  62  Am.  Dec.  625,  says:  "This 
police  power  of  the  state  extends  to  the  protection  of  the 
lives,  limbs,  health,  comfort  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the  state." 

This  court  in  a  recent  case,  MuUen  v.  Mosdey,  13  Idaho, 
457,  90  Pac.  986,  uses  this  language:  ''Uniform  holdings  of 
this  court  have  been  along  the  lines  of  a  liberal  construction 
in  favor  of  a  new  and  ample  exercise  of  the  police  power 
of  the  state  looking  to  the  protection  of  the  public  morab 
and  the  maintenance  of  peace  and  quiet,  as  well  as  the  pro- 
tection of  life  and  property.  The  determination  of  the  means 
necessary  to  attain  those  ends  primarily  rests  with  the  legis- 
lative department  of  the  state  government,  and*  is  always 
subject  to  a  supervision  and  consideration  of  the  courts  es- 
tablished for  that  purpose.'* 

Mr.  Gooley  in  his  Constitutional  Limitations,  page  859,  says: 
"There  can  no  longer  be  any  question,  if  any  there  ever  was, 
that  such  (Sunday)  laws  may  be  supported  as  regulations  of 
police." 

Almost  every  state  in  the  Union  has  upheld  the  principle 
that  Sunday  regulation  is  within  the  police  power  of  the 
state.  The  courts  recognize  the  power  of  the  state  to  regu- 
late both  business  and  individual  action  upon  Sunday,  and 
to  prohibit  absolutely  the  canying  on  of  certain  trades  and 
business;  some  upon  the  ground  that  it  is  a  religious  regula- 
tion, but  generally  upon  the  ground  that  it  is  a  police  regu- 
lation. 

The  conclusion  of  this  court  in  this  case  is  based  upon  the 
power  of  the  state,  under  its  general  police  power,  to  enact 
Sunday  laws  for  the  purpose  of  prohibiting  certain  business 
and  amusements  upon  said  day,  in  the  interest  of  good  moralSi 
health  and  happiness.    It  could  serve  no  good  purpose  wot 
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we  to  take  tip  for  discussion  and  cite  the  many  cases  wherein 
Sunday  laws  have  been  upheld,  but  we  find  that  with  the 
exception  of  a  few,  Sunday  rest  laws  have  been  sustained, 
and  in  the  states  holding  such  laws  to  be  unconstitutional, 
it  is  generally  upon  the  ground  that  the  classification  of  busi- 
ness was  unjust  and  unreasonable,  and  was  local  and  special 
legislation. 

One  of  the  earliest  cases  dealing  with  the  question  of  Sun- 
day law  is  that  of  Ex  parte  Newman,  9  Cal.  502.  In  that 
case,  however,  the  title  of  the  act  was,  "An  act  for  the  better 
observance  of  the  Sabbath."  The  court  held  such  law  to  be 
unconstitutional  because  it  established  a  compulsory  relig- 
ious observance.  Justice  Field  dissented,  and  his  dissenting 
opinion  was  afterward  approved  by  the  same  court  in  the  case 
of  Ex  parte  Andrews,  18  Cal.  678.  Justice  Field's  dissenting 
opinion  has  stood  as  the  leading  judicial  expression  upon 
this  question  since  1858,  and  has  been  more  extensively  quoted 
and  approved  by  the  courts  passing  upon  this  question  than 
any  other  expression,  either  by  a  court  or  a  text-writer.  In 
that  opinion,  he  uses  this  language:  ''In  fixing  a  day  of  rest, 
it  establishes  only  a  rule  of  civil  conduct.  In  limiting  its 
command  to  secular  pursuits,  it  necessarily  leaves  religious 
profession  and  worship  free.  It  is  absurd  to  say  that  the 
sale  of  clothing,  or  other  goods,  on  Sunday,  is  an  act  of  re- 
ligion or  worship;  and  it  follows  that  the  inhibition  of  such 

sale  does  not  interfere  with  either The  legislature 

possesses  the  undoubted  right  to  pass  laws  for  the  preserva- 
tion of  health  and  the  promotion  of  good  morals;  and  if  it 
is  of  opinion  that  periodical  cessation  from  labor  will  tend 
to  both,  and  thinks  proper  to  carry  its  opinion  into  a  statu- 
tory enactment  on  the  subject,  there  is  no  power  outside  of 
its  constituents,  which  can  sit  in  judgment  ux)on  its  action. 
It  is  not  for  the  judiciary  to  assume  a  wisdom  which  it  denies 
to  the  legislature,  and  exercise  a  supervision  over  the  discre- 
tion of  the  latter.  It  is  not  the  province  of  the  judiciary  to 
pass  upon  the  wisdom  and  policy  of  legislation ;  and  when  it 
does  so,  it  usurps  a  power  never  conferred  by  the  constitu- 
tion.   It  is  no  answer  to  the  requirements  of  the  statute  to 


Digitized  by  LjOOQIC 


710  State  v.  Dolan.  [13  Idaho, 

opinion  of  the  Court — Stewart,  J. 

say  that  mankind  will  seek  cessation  from  labor  by  the  nat- 
ural influences  of  self-preservation.  The  position  assumes 
that  all  men  are  independent,  and  at  liberty  to  work  when- 
ever they  choose.  Whether  this  be  true  or  not  in  theory,  it 
is  false  in  fact;  it  is  contradicted  by  every  day's  experience." 

The  same  justice  in  further  discussing  the  Sunday  law, 
says:  ''But  it  is  urged  that  the  intention  of  the  law  is  to  en- 
force the  Sabbath  as  a  religious  institution.  This  position 
is  assumed  from  the  description  of  the  day  and  the  title  of 

the  act,  but  is  not  warranted  by  either The  power  of 

selection  being  in  the  legislature,  there  is  no  valid  reason 
why  Sunday  should  not  be  designated  as  well  as  any  other 
day.  Probably  no  day  in  the  week  could  be  taken  which 
would  not  be  subject  to  some  objection.  That  the  law  oper- 
ates with  inconvenience  to  some  is  no  argument  against  its 
constitutionality.  Such  inconvenience  is  an  incident  to  all 
general  laws.  A  civil  regulation  cannot  be  converted  into  a 
religious  institution  because  it  is  enforced  on  a  day  which  a 
particular  religious  sect  regards  as  sacred.  The  legislature 
has  seen  fit,  in  different  enactments,  to  prohibit  judicial  and 
various  kinds  of  official  business  on  Sunday,  and  yet  it  has 
never  been  contended  that  these  enactments  establish  any  re- 
ligious observances,  or  that  the  compulsory  abstinence  from 
judicial  or  official  labor  is  a  discrimination  or  preference  in 
favor  of  any  religious  sect." 

In  the  case  ot  Ex  parte  Koser,  60  Cal.  177,  the  supreme 
court  had  under  consideration  an  act  which  made  it  a  misde- 
meanor to  keep  open  on  Sunday  any  store,  workshop,  bar, 
saloon,  banking-house,  or  other  place  of  business,  which  ex- 
cepted from  the  operation  of  the  statute  hotels,  boarding- 
houses,  barber-shops,  baths,  markets,  restaurants,  taverns, 
livery-stables,  retail  drug  stores,  manufacturing  establish- 
ments, etc.  In  this  case  the  court  follows  the  doctrine  of 
Ex  parte  Andrews,  18  Cal.  678,  and  sustained  the  constitu- 
tionality of  the  law  under  consideration.  The  court  says: 
'*To  hold  such  enactments  unconstitutional  and  void  would, 
in  my  judgment,  impose  an  unwarrantable  restriction  on  the 
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legislative  power."  Ex  parte  Andrews  overruled  Ex  parte 
Newman  and  followed  the  dissenting  opinion  of  Judge  Field. 

It  will  be  observed  that  the  provisions  of  the  statute  under 
consideration  in  the  California  case  were  very  much  like  the 
statute  approved  by  the  legislature  of  this  state  on  the  twelfth 
day  of  March,  1907.  The  supreme  court  of  Louisiana  in  the 
case  of  State  v.  Judge  of  Section  A,  39  La.  Ann.  132,  1  South. 
437,  had  under  consideration  a  Sunday  law  and  approved  the 
reasoning  of  the  supreme  court  of  California  in  the  case  of 
Ex  parte  Andrews,  18  Cal.  678,  and  said:  *' There  exists  a 
remarkable  consensus  of  authority  that  the  establishment  of 
a  compulsory  day  of  rest  in  each  week  is  the  legitimate  exer- 
cise of  the  police  power.  Such  laws  have  been  passed  in 
nearly  every  state  of  the  Union,  and  their  constitutionality 
has  never  been  successfully  questioned  in  but  a  single  cdse 
within  our  knowledge"  (alluding  to  the  case  of  Ex  parte  New- 
man,  9  Cal.  502,  which  was  subsequently  overruled  by  the 
same  court  in  Ex  parte  Andrews,  18  Cal.  678).  The  Louisi- 
ana court  then  collates  the  various  decisions  upholding  such 
Sunday  law,  and  says:  '*The  foregoing  considerations  are 
certainly  rational  and  plausible,  and  they  bring  the  legisla^ 
tion  within  the  distinct  purview  of  the  principles  underlying 
and  sustaining  the  proper  exercise  of  the  police  power." 

The  supreme  court  of  Michigan  in  the  case  of  People  v. 
Belief,  99  Mich.  151,  41  Am.  St.  Rep.  589,  57  N.  W.  1094,  22 
L.  R.  A.  696,  says:  "The  better  reason  for  maintaining  the 
police  power  to  prohibit  citizens  from  engaging  in  secular 
pursuits  on  Sunday  is  the  necessity  of  such  regulation  as  a 
sanitary  measure.  As  to  those  employments  which  are  noise- 
less and  harmless  in  themselves,  and  conducted  in  a  manner 
not  calculated  to  oflfend  those  who,  from  religious  scruples, 
observe  Sunday  as  the  Lord's  day,  this  necessity  appears  to 
be  the  only  valid  source  of  legislative  power;  and  this  is  based 
upon  the  fact  that  experience  has  demonstrated  that  one 
day's  rest  is  requisite  for  the  health  of  most  individuals,  and 
not  all  individuals  possess  the  power  to  observe  a  day  of  rest 
of  their  own  volition." 
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The  supreme  court  of  Maryland  in  the  ease  of  Judefind  v. 
State,  78  Md.  510,  28  Atl.  405,  .22  L.  B.  A.  721,  had  under 
consideration  a  Sunday  law,  and  says:  ^^ There  have  been 
numerous  decisions  in  this  country,  as  well  as  elsewhere,  sus- 
taining such  law,  and  we  have  no  desire  to  be  the  exception 
to  the  general  rule.  Nature,  experience,  and  observation  sug- 
gest the  propriety  and  necessity  of  one  day  of  rest,  and  the 
day  generally  adopted  is  Sunday.  There  are,  and  always  will 
be,  honest  differences  of  opinion  as  to  how  Sunday  sball  be 
spent,  but  the  advantages  of  having  a  weekly  day  of  rest, 
'from  a  mere  physical  and  political  standpoint,'  are  too  sp- 
parent  to  permit  us  to  doubt  the  propriety  of  having  rea- 
sonable laws  to  regulate  work  on  that  day." 

In  the  case  of  People  v.  Havnor,  149  N.  Y.  195,  52  Am.  St. 
Bep.  707,  43  N.  E.  541,  31  L.  B.  A.  689,  the  court  of  appeals 
of  New  York  considered  this  question,  and  says:  ''We  think 
that  this  statute  was  intended  and  is  adapted  to  promote  the 
public  health,  and  thereby  serve  a  purpose  of  the  utmost  im- 
portance by  promoting  the  observance  of  Sunday  as  a  day 
of  rest.  It  follows,  therefore,  that  it  does  not  go  beyond  the 
limits  of  legislative  power  by  depriving  anyone  of  liberfy 
or  property  within  the  meaning  of  the  constitution." 

In  the  case  of  State  v.  Petit,  74  Minn.  376,  77  N.  W.  225, 
the  supreme  court  of  Minnesota  in  discussing  a  Sunday  law, 
says:  ''It  has  been  decided  in  this  state,  in  accordance  with 
an  almost  unbroken  line  of  authorities  elsewhere,  that  the 
legislature  may,  in  the  exercise  of  the  police  power  of  the 
state,  establish  by  law,  as  a  civil  and  political  institution,  the 
first  day  of  the  week  as  a  day  of  rest,  and  may  prohibit  upon 
it  the  performance  of  any  manner  of  labor,  business,  or  work, 
except  only  works  of  necessity  or  charity." 

The  same  case  reached  the  supreme  court  of  the  United 
States  and  the  judgment  of  the  supreme  court  of  Minnesota 
was  afllrmed  (177  U.  S.  164,  44  L.  ed.  716,  20  Sup.  Ct  Bep. 
666).  Justice  Fuller  in  this  case  quotes  from  Ex  parte  An- 
drews, supra,  which  in  turn  quoted  from  Justice  Field's  dis- 
senting opinion  in  Ex  parte  Newman,  supra,  and  says:  ''Well- 
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nigh  inBameralde  deeisioss  of  the  state  courts  have  sustained 
the  validity  of  such  laws." 

In  the  case  of  Breyer  v.  State,  i02  Tenn.  103,  50  S.  W.  769, 
the  supreme  court  of  Tennessee  considered  this  question  and 
sustained  such  law,  and  held  the  same  not  to  be  class  legisla- 
tion, and  said:  ''Every  sovereign  state  possesses  within  itself 
absolute  and  unlimited  legislative  power,  except  so  far  as  it 
is  prohibited  by  the  fundamental  law." 

In  the  case  of  State  v.  Nichols,  28  Wash.  628,  69  Pac.  372, 
the  supreme  oourt  of  Washington  had  under  consideration  a 
Sunday  law,  and  the  same  was  sustained. 

There  are  many  other  cases  dealing  with  this  subject,  but 
it  may  be  stated  as  a  general  proposition  that  Sunday  rest 
laws  have  been  sustained  in  all  of  the  states  of  the  Union 
where  the  same  have  been  considered,  with  the  exception  of 
those  hereafter  mentioned  in  this  opinion. 

It  is  contended  by  counsel  for  the  defendant  that  the  act 
under  consideration  violates  article  3,  section  19  of  the  con- 
stitution of  this  state,  and  is  class  legislation,  and  discrimin- 
ates against  certain  business  and  is  unreasonable.  An  ex- 
amination of  the  authorities,  however,  supports  the  conten- 
tion that  the  legislature  is  the  sole  judge  of  the  exemptions 
that  may  be  made  from  the  operation  of  such  a  statute ;  that 
the  question  of  determining  what  classes  of  business  shall  be 
exempt  from  a  Sunday  closing  law,  is  a  matter  of  policy  and 
entirely  within  the  power  of  the  legislature,  and  that  the 
judicial  department  will  not  call  in  question  the  motive  of 
the  legislative  department  in  enacting  a  statute,  unless  such 
statute  infringes  upon  some  provision  of  the  constitution. 
The  law  under  consideration  in  this  case  applies  alike  to  all 
of  the  same  class.  Section  2  says  that  **\t  shall  be  unlawful 
for  any  person  or  persons  in  this  state  to  keep  open  on  Sun- 
day for  the  purpose  of  any  business,  trade  or  sale  of  goods, 
wares  or  merchandise,  any  shop,  store,  building  or  place  of 
business  whatever."  This  is  a  general  prohibition  against  all 
who  belong  to  the  class  enumerated  in  the  statute.  The  sec- 
tion, however,  further  provides  that  restaurants  may  furnish 
lodging  and  meals,  and  that  it  shall  not  apply  to  livery-stables 
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or  to  stores,  in  so  far  as  the  sale  of  medicine  or  sick-room  sap- 
plies  are  concerned,  or  to  undertakers  while  providing  for 
the  dead,  or  to  news  stands  so  far  as  the  sale  of  daily  papers 
and  magazines  is  concerned,  nor  to  the  sale  of  nonintoxicat- 
ing  refreshments,  candies  and  cigars.  In  other  words,  this 
section  of  the  statute  classifies  different  business,  and  says 
that  lodging  and  meals  ma^r  be  furnished  on  Sunday;  that  a 
livery-stable  may  operate;  that  stores  may  open  for  the  sale 
of  medicine  and  sick-room  supplies;  that  an  undertaker  may 
open  his  place  of  business  while  providing  for  the  dead ;  that 
news  stands  may  engage  in  the  quiet  sale  and  delivery  of  daily 
papers  and  magazines ;  that  nonintoxicating  refreshments  and 
candies  and  cigars  may  be  sold.  This  act  permits  any  store, 
any  place  of  business  to  open  and  engage  in  the  class  of  busi- 
ness not  prohibited  by  the  act.  It  does  not  say  that  a  gro- 
cery store  which  handles  cigars  may  not  open,  but  it  does 
say  that  it  shall  open  only  for  the  purpose  of  selling  cigars. 
The  defendant  in  this  case  could  have  opened  his  place  of 
business  and  have  engaged  in  the  sale  of  cigars  and  candy. 
Any  person  is  permitted  to  open  his  place  of  business  on 
Sunday  for  trade  in  any  of  the  articles  not  prohibited  from 
sale,  unless  the  business  itself  is  prohibited.  The  fact  that 
a  person  does  not  carry  for  trade  any  of  the  articles  allowed 
to  be  sold  on  Sunday  is  not  an  argument  against  the  consti- 
tutionality of  the  act.  The  act  does  not  prohibit  him  from 
putting  in  stock  for  sale  such  articles.  He  is  permitted  to 
engage  in  trade  on  Sunday  upon  the  same  terms  every  other 
person  is  permitted ;  that  is,  in  carrying  for  trade  such  articles 
as  the  law  permits  to  be  sold  on  such  day. 

Ck>unsel  for  defendant  rather  ingeniously  argue  that  if 
section  2  of  this  act  is  sustained,  special  privileges  will  be 
granted  and  special  burdens  and  restrictions  imposed,  as 
section  2  applies  only  to  keeping  open  a  store,  shop,  build- 
ing or  fixed  place  of  business  for  the  purpose  of  selling  the 
articles  thereby  prohibited,  while  the  same  articles  may  be 
sold  upon  the  highway  by  peddlers,  venders  and  farmers,  at 
any  place  other  than  a  store.  Counsel  overlook,  however, 
that  the  storekeeper  or  anyone  may  peddle  or  sell  upon  the 
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streets  just  the  same  as  the  vender  or  farmer.  The  fact  that 
a  man  owns  a  store  does  not  prohibit  him  from  doing  any  aet 
permitted  to  be  done  by  another.  Neither  does  it  permit  the 
vender  or  farmer  to  open  a  store  and  sell  any  of  the  articles 
prohibited  from  sale  on  Sunday.  In  other  words,  the  statute 
grants  the  same  privilege  to  every  person  under  like  circum- 
stances and  conditions.  The  merchant  may  enjoy  the  same 
privileges  as  the  vender  and  farmer  under  like  circumstances. 
The  vender  and  farmer  m*ay  enjoy  the  same  privileges  as  the 
merchant  under  like  circumstances.  So  it  will  readily  be 
seen  that  this  act  does  not  discriminate  or  impose  special  bur- 
dens or  restrictions,  but  is  fair  and  extends  the  same  privi- 
leges to  every  person  under  like  circumstances.  What  rea- 
son the  legislature  had  for  making  the  particular  classifica- 
tion they  did  is  a  matter  upon  which  no  two  minds  might 
agree.  To  one  person,  it  might  seem  unreasonable  to  permit 
cigars  to  be  sold  on  Sunday  and  to  prohibit  the  sale  of  tea, 
coffee  and  other  articles,  yet  the  legislature  has  deemed  it 
wise  to  make  this  classification.  Inasmuch  as  the  classifica- 
tion extends  the  same  privileges  to  everybody,  and  there  is  no 
discrimination,  and  no  burden  imposed  on  any  person  of  a 
class  which  is  not  imposed  upon  all  of  the  same  class,  this 
court  cannot  revise  the  judgment  of  the  legislature  as  to  the 
wisdom  of  such  classification.  The  legislature  no  doubt  had 
in  view  the  health,  comfort,  happiness  and  morals  of  the 
people  of  this  state,  and  in  the  interest  of  which  they  enacted 
the  law  now  under  consideration.  They  may  have  reasoned 
that  the  employee  is  entitled  to  protection,  and  entitled  to 
have  one  day  in  seven,  at  least,  which  he  may  call  his  own, 
aijd  upon  which  his  employer  has  no  right  or  authority  to 
demand  his  services,  and  the  employer,  the  merchant,  is  en- 
titled to  protection,  for  the  reason  that  if  he  knows  that  his 
competitor  is  required  to  close  his  place  of  business  on  Sun- 
day, he  will  readily  yield  to  that  condition.  If,  however, 
there  is  no  prohibition  upon  his  competitor,  in  order  that  he 
may  keep  his  trade,  and  not  permit  his  competitor  to  pass 
him  in  the  race  for  business  and  wealth,  he  will  open  his 
store  on  Sunday.    The  same  reason  and  rule  will  apply  to 
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all  classes  of  business,  and  when  the  legislature  has  deter- 
mined that  it  is  wise  to  place  a  reatricticm  upon  certain  busi- 
ness, and  prohibit  the  doing  of  such  business  <m  Sunday,  it 
is  entirely  within  their  power,  unless  it  shall  appear  that  the 
operation  of  the  statute  is  unfair,  unreasonable  and  in  viola- 
tion of  some  constitutional  provision. 

What  has  been  said  with  reference  to  section  2  of  this 
act  applies  alike  to  the  other  sections,  except  with  more  forca 
It  is  argued  that  section  1  of  the  act  declares  the  first  day  of 
the  week,  commonly  called  Sunday,  to  be  a  day  of  public 
rest,  but  contains  no  penalty  for  a  violation  thereof.  This 
section  is  a  mere  declaration  of  the  purpose  and  object  of 
the  act,  and  the  prohibitions  which  follow  in  subsequent  sec- 
tions all  tend  to  make  Sunday  a  day  of  rest.  While  it  is 
true  the  statute  does  not  say  you  cannot  labor  on  Sunday, 
yet  it  does  say  that  certain  classes  of  business  shall  not  be 
carried  on  on  Sunday.  If  a  business  is  not  permitted  on 
Sunday,  the  chances  are  that  the  owner  of  the  business  will 
rest,  and  when  the  number  of  places  of  business  enumerated 
in  this  statute  are  closed,  the  evident  result  of  such  legisla- 
tive action  will  be  a  cessation  of  labor  and  a  tenden<^  to 
rest  If  section  1  contained  a  penalty,  no  other  provision 
would  be  necessary.  In  other  words,  if  the  first  day  of  the 
week  was  declared  a  day  of  public  rest,  and  a  penalty  was 
fixed  for  violating  the  same,  it  would  not  be  necessary  to 
specify  any  particular  business  or  make  any  exemptions. 
The  legislature  has  seen  fit  to  declare  Sunday  a  day  of  pub- 
lic rest,  and  in  carrying  out  the  object  and  purpose  of  that 
statute,  enumerates  what  business  may  not  be  done  on  Sun- 
day, and  what  may.  This  is  the  common  form  found  in 
Sunday  legislation. 

We  will  now  briefly  review  the  cases  cited  and  relied  upon 
by  the  defendant. 

Ex  parte  Newman,  9  Cal.  502,  has  been  expressly  over- 
ruled by  Ex  parte  Andrews,  18  Cal.  678. 

French  v.  Teschemaker,  24  Cal.  518,  can  hardly  be  consid- 
ered an  authority  in  this  case.  The  court  in  that  case  had 
under  consideration  an  act  which  authorized  the  board  of 
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supervisors  of  the  city  and  county  of  San  Francisco  to  sub- 
scribe to  the  capital  stock  of  a  railway  company,  and  the 
question  arose  as  to  the  liability  of  the  stockholders  under 
said  act,  and  the  only  question  passed  upon  in  that  case  which 
might  be  applicable  here  was,  that  all  laws  of  a  general 
nature  shall  have  uniform  operation — ^that  is,  operate  equally 
upon  all  p>erBons  upon  whom  it  acts  at  all.  In  the  case  at 
bar,  it  must  be  admitted  that  the  act  operates  equally  upon 
all  persons  upon  whom  it  acts  at  alL 

In  the  case  of  Ex  parte  Westerfield,  55  Gal.  560,  the  court 
had  under  consideration  a  Sunday  rest  law  which  made  it 
unlawful  for  any  person  engaged  in  the  business  of  baking 
to  engage  or  permit  others  in  his  employ  to  engage  in  the 
labor  of  baking,  for  sale,  between  6  o'clock  P.  M.,  on  Satur- 
day, and  6  o'clock  P.  M.,  on  Sunday,  except  in  preparatory 
work.  The  court  held  that  the  act  was  unconstitutional  be- 
cause it  provided  for  punishing  the  employer  and  not  the 
empbyee,  and  that  if  labor  was  to  be  restrained  on  some  one 
day,  it  must  be  under  a  general  law  restraining  all  labor  on 
such  day. 

In  the  case  of  Ex  parte  Jentzch,  112  Cal.  468,  44  Pae.  803, 
32  L.  B.  A.  664,  the  court  had  under  consideration  an  act 
prohibiting  barbers  from  carrying  on  business  after  12  o'clock 
on  Sunday  or  on  a  legal  holiday,  and  held  such  law  to  be  un- 
constitutional as  undue  restraint  of  personal  liberty  and  spe- 
cial  legislation  based  on  an  arbitrary  classification,  and  not 
a  proper  exercise  of  police  power. 

The  case  of  City  of  Pasadena  v.  Stimpson,  91  GaL  238,  27 
Pac.  604,  was  an  action  of  condemnation,  and  in  passing  upon 
the  application  of  the  general  municipal  incorporation  act, 
the  court  says:  *^The  conclusion  is,  that  although  a  law  is 
general  and  constitutional  when  it  applies  equally  to  all  per- 
sons embraced  in  a  class  founded  upon  some  natural  or  in- 
trinsie  or  constitutional  distinction,  it  is  not  general  or  con- 
stitutional if  it  confers  particular  privileges  or  imposes  pecu- 
liar disabilities  or  burdensome  conditions,  in  the  exercise  of 
a  common  right,  upon  a  class  of  persons  arbitrarily  selected 
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from  the  general  body  of  those  who  stand  in  precisely  the 
same  relation  to  the  subject  of  the  law." 

We  think  we  have  clearly  shown  that  this  statement  of  the 
law,  while  correct,  does  not  apply  to  the  act  under  considera- 
tion in  this  case ;  that  the  act  involved  does  not  impose  any 
privileges  or  burdens  which  are  not  imposed  upon  all  belong- 
ing to  the  same  class,  and  does  apply  alike  to  all  similarly 
situated. 

In  the  case  of  Rauer  v.  Waiiams,  118  Cal.  401,  50  Pac.  691, 
which  was  an  action  to  compel  a  justice's  court  of  San  Fran- 
cisco to  accept  fees  tendered  to  him  by  a  party  about  to  com- 
mence an  action  in  the  justice's  court,  the  defendant  in  the 
action  based  his  conduct  upon  the  validity  of  a  municipal  act 
to  provide  for  and  regulate  the  manner  of  receiving  and  pay- 
ing fees,  etc.,  and  the  court  held  that  an  act  is  special,  al- 
though it  applied  to  all  citizens  within  a  class,  unless  reason 
appears  why  it  is  not  made  to  apply  generally  to  all.  It 
will  readily  be  seen  that  this  decision  has  no  application  to 
the  case  at  bar.  In  that  case  the  legislature  had  to  do  with 
the  government  of  cities  and  counties,  while  the  act  involved 
in  this  case  is  one  under  the  police  power  of  the  state. 

Several  decisions  are  cited  from  the  supreme  court  of  Illi- 
nois, the  first  of  which  is  Town  of  Lakeview  v.  Letz,  44 
111.  82,  wherein  the  court  held  that  the  laws  of  a  state  should 
be  uniform  and  of  a  general  operation,  and  an  unnecessaiy 
distinct  discrimination  between  persons,  classes  or  locations 
will  invalidate  such  law.  Later  the  supreme  court  of  Illinois 
in  the  case  of  Eden  v.  People,  161  111.  296,  52  Am.  St.  Rep. 
365,  43  N.  E.  1108,  32  L.  B.  A.  659,  held  that  an  act  prohib- 
iting barbering  on  Sunday  was  class  legislation. 

In  the  case  of  City  of  Denver  v.  Bach,  26  Colo.  530,  58  Pac 
1089,  46  L.  R.  A.  848,  the  supreme  court  of  Ck)lorado  held 
unconstitutional  an  ordinance  prohibiting  the  sale  of  cloth- 
ing on  Sunday,  upon  the  ground  that  it  did  not  affect  all 
alike,  and  that  a  business  or  occupation  which  was  not  liable 
to  interfere  with  public  morality  or  tend  to  create  disorder 
and  over  which  the  city  had  no  control,  could  not  be  made 
the  subject  of  prohibition  on  Sunday.    In  this  case  the  court 
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held  such  ordinance  unconstitutional  because  it  was  local  and 
special  legislation,  and  was  such  a  case  where  a  general  law 
might  be  made  applicable. 

In  the  case  of  State  v.  Orannaman,  132  Mo.  326,  33  S.  W. 
783,  the  supreme  court  of  Missouri  held  unconstitutional  a 
law  which  made  it  a  misdemeanor  to  carry  on  the  business 
of  barbering  on  Sunday,  because  it  was  local  and  special  legis- 
lation, where  a  general  law  could  be  made  applicable. 

In  the  case  of  Ragio  v.  State,  86  Tenn.  272,  6  S.  W.  401, 
the  court  had  under  consideration  an  act  which  made  it  a 
crime  for  anyone  engaged  in  the  business  of  barbering  to 
shave,  shampoo,  cut  hair  or  keep  open  their  bathrooms  on 
Sunday.  The  court  held  such  act  granting  to  individuals 
rights,  privileges  and  immunities  was  special  legislation,  and 
that  the  subject  could  have  been  covered  by  a  general  law. 

Other  authorities  are  cited  which  go  only  to  the  effect  that 
a  law  for  the  regulation  of  a  business  shall  operate  alike 
upon  all  of  the  same  class.  While  some  of  these  authorities 
sustain  the  position  of  the  defendant,  the  weight  of  author- 
ity and  the  better  reason  seem  to  clearly  be  with  the  state. 

We  are,  therefore,  clearly  of  the  opinion  that  the  title  ef 
the  act  of  March  12,  1907,  is  sufiScient,  and  that  the  provi- 
sions of  said  act  are  not  in  violation  of  the  constitution  of 
this  state  or  of  the  United  States.    The  judgment  is  afiSrmed. 

AiLshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(December  11,  1907.) 

In  the  Matter  of  the  Application  of  JEROME  P.  JACOBS 
for  a  Writ  of  Habeas  Corpus. 

[92  Pae.  1003.] 

OBIQINAL  application  for  a  writ  of  habeas  corpus.  Mo- 
tion to  quash  writ.  Motion  sustained.  Prisoner  remanded 
to  custody  of  officer. 

C.  C.  Cavanah,  J.  J.  Blake,  J.  P.  Gray,  Henry  P.  Knight> 
H.  B.  Worstell,  and  A.  H.  Conner,  for  Petitioner. 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow,  J.  H.  Peter- 
son  and  B.  S.  Crow,  of  the  Attorney  (General's  office,  Charles 
F.  Eoelsch,  Prosecuting  Attorney,  Ada  Cotinly,  Walter  H. 
Hanson,  Prosecuting  Attorney,  Shoshone  Coonlgr,  for  the 
State,  and  B.  P.  Quarles,  amiais  curiae. 

Submitted  upon  the  same  briefs  as  were  presented  in  State 
V.  Dolan,  mte,  p.  693, 92  Pac.  995. 

Per  CURIAM. — ^The  petitioner  was  arrested  upon  a  war- 
rant issued  by  the  probate  court  of  the  county  of  Shoshone 
in  the  state  of  Idaho,  for  the  violation  of  section  3  of  an  act 
approved  March  12,  1907,  known  as  the  Sunday  rest  law 
(Laws  1907,  p.  223),  and  after  trial  was  convicted.  He 
petitions  this  court  for  a  writ  of  habeas  corpus,  alleging  the 
unconstitutionality  of  the  act  above  referred  to.  The  state 
moves  to  quash  the  writ.  The  same  questions  were  argued 
and  presented  in  this  case,  and  by  the  same  counsel,  as  were 
argued  and  presented  in  the  case  of  State  v.  Dolan,  ante,  p. 
693,  92  Pac.  995,  just  decided  by  this  court,  and  upon  the 
authority  of  that  case,  and  for  the  reasons  therein  stated, 
the  motion  to  quash  the  writ  of  habeas  corpus  is  sustained, 
and  the  prisoner  is  remanded  to  the  custody  of  the  sheriff  of 
Shoshone  county,  Idaho. 
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(DMember  12,  1907.) 

EUGENE  O'NEILL,  Appellant,  v.  EDMOND  D.  POTVIN, 

Respondent 

[93  Pac.  20.] 

JvnOMXST — OOLLATXRIL  ATTACK — ^DlBECT  ATTAGIT— WHAT  BCOOKD  ICAT 
BX  USXD  ON  Ck>LLAnKAL  AtTAOK — JUDGlUSNT-BOUr— -WHAT  CONSTI- 
TUTES— Ssavics  or  Summons  by  Publication — ^Dxtault  or  Ds- 
rENDANT — ArriDAviT  AND  Obdeb  tob  Pubucation  or  Summons. 

1.  The  attack  upon  a  judgment  is  coUateral  if  the  action  or  pro- 
eeeding  has  an  independent  pnrpose  and  contemplates  some  other 
relief  or  ref  tilt  than  the  mere  setting  aside  of  the  judgment,  although 
the  setting  aside  of  the  judgment  may  be  necessary  to  secure  such 
independent  purpose. 

2.  Where  the  main  object  or  purpose  of  an  appeal,  writ  of  error 
or  motion,  if  taken  or  made  in  the  original  action,  or  in  an  inde- 
pendent action,  is  for  the  purpose  of  setting  aside  a  judgment,  such 
attack  is  direct. 

3.  In  an  action  where  the  Service  of  the  summons  is  made  by 
publication,  and  the  defendant  falls  to  appear  and  answer,  under 
the  provisions  of  subdivision  1,  section  4456,  Bevised  Statutes,  the 
following  papers  constitute  the  judgment-roll,  to  wit:  "Summons 
with  the  affidavit  or  proof  of  service,  and  the  complaint  with  a 
memorandum  indorsed  thereon  that  the  default  of  the  defendant 
in  not  answering  was  entered,  and  a  copy  of  the  judgment." 

4.  In  a  collateral  attack  on  the  judgment,  the  want  of  jurisdic- 
tion to  render  the  judgment  must  appear  upon  the  face  of  the 
jndgment-roU,  otherwise  the  presumption  is  in  favor  of  the  validity 
of  the  judgment* 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  quiet  title  to  certain  lands.    Judgment  for  the 
defendant.    Plaintiff  appealed.    Judgment  affirmecL 

Lloyd  H.  Ericsson,  for  Appellant,  and  Eugene  O'Neill, 
pro  86, 

In  the  case  of  Edmond  D,  Potvin  v.  William  Malanfant, 
the  affidavit  for  publication  of  summons  is  fatally  defective 
Idaho,  VoL  13—46 
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in  failing  to  state  where  defendant's  residence  was,  and  in 
showing  no  effort  whatever  to  find  the  defendant  at  that  time 
or  to  find  where  he  had  been.  It  shows  no  diligence,  states 
no  facts,  and  gave  the  court  no  jurisdiction  to  make  any 
order  and  the  order  itself  was  fatally  defective;  hence  the 
judgment  in  that  case  was  void,  a  nullity,  and  may  be  at- 
tacked directly  or  collaterally.  {MiUs  v.  Smiley,  9  Idaho, 
331,  76  Pac.  783;  Strode  v.  Strode,  6  Idaho,  67,  96  Am.  St. 
Rep.  249,  52  Pac.  161;  Beckett  v.  Cuenin,  15  Colo.  281,  22 
Am.  St.  Rep.  399,  25  Pac.  167;  Oalpin  v.  Page,  85  U.  S.  350, 
21  L.  ed.  959.)  Exact  and  strict  compliance  with  the  statute 
for  publication  of  summons  is  absolutely  acquired  and  en- 
forced by  the  courts  or  jurisdiction  held  not  required.  (Har- 
ris V.  Claflin,  36  Kan.  543,  13  Pac'.  830;  Carries  v.  MitcheU, 
82  Iowa,  601,  48  N.  W.  941;  Clayton  v.  Clayton,  4  Colo.  410; 
McCracken  v.  Flanagan,  127  N.  Y.  493,  24  Am.  St.  Rep.  481, 
28  N.  E.  385;  Ricketson  v.  Richardson,  26  Cal.  149;  Oilmare 
V.  Lampman,  86  Minn.  493,  1  Am.  St.  Rep.  373,  90  N.  W. 
1113;  Bomig  v.  OUlett,  10  OHa.  186,  62  Pac.  805;  Rne  v. 
Quinn,  137  Cal.  651,  66  Pac.  216,  70  Pac.  732.) 

Ben  F.  Tweedy,  and  Charles  L.  McDonald,  for  Respondent 

If  the  action  or  proceeding  has  an  independent  purpose 
and  contemplates  some  other  relief  or  result,  although  the 
overturning  of  the  judgment  may  be  important  or  even  neces- 
sary to  its  success,  then  the  attack  upon  the  judgment  is  col- 
lateral.    (1  Black  on  Judgments,  sec.  252.) 

The  primary  object  in  the  action  at  bar  was  to  obtain  a  de- 
cree confirming  O'Neill's  title  to  the  land  in  question.  Hence, 
it  is  a  collateral  attack  on  the  Potvin  judgment. 

Regardless  of  whether  or  not  the  steps  leading  up  to  the 
publication  of  sunmions  and  the  publication  itself  was  in 
strict  accord  with  the  letter  of  the  statute,  the  fact  remains 
that  a  summons  was  published  and  that  the  court  held  the 
service  to  be  proper.  This  finding  makes  the  judgment  im- 
pregnable against  the  collateral  attack.  {Quarl  v,  AhhoiU 
102  Ind.  233,  52  Am.  Rep.  662,  1  N.  E.  480,  citing  Brown  v. 
Gohle,  97  Ind.  86;  City  of  Terre  Haute  v.  Beach,  96  Ind.  143; 
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McCormick  v.  Webster,  89  Ind.  107;  Oppenheim  v.  Pitts- 
burg, 85  Ind.  471;  Stout  v.  Woods,  79  Ind.  108;  Mc Alpine  v. 
Sweetser,  76  Ind.  78;  Hume  v.  Conduit,  76  Ind.  598;  Muncey 
V.  Joest,  74  Ind.  409 ;  Morrow  v.  Weed,  4  Iowa,  77,  66  Am. 
Dec.  122;  Freeman  on  Judgments,  sec.  126.) 

"If  there  be  a  notice  or  publication,  or  whatever  of  this 
nature  the  law  requires  in  reference  to  persons  or  other  mat- 
ters, its  sufficiency  cannot  be  questioned  collaterally."  (Mor- 
row V.  Weed,  4  Iowa,  77,  66  Am.  Dec.  122 ;  Bonsall  v.  Insett, 
14  Iowa,  309;  Ballinger  v.  Tarbell,  16  Iowa,  491,  85  Am.  Dec. 
527;  Hendrick  v,  Whittemore,  105  Mass.  23;  Cook  v.  Darling, 
18  Pick.  393 ;  Finneran  v.  Leonard,  7  Allen,  54,  83  Am.  Dec. 
665;  Wright  v.  Marsh,  2  Greene,  94;  Paine  v.  Mooreland,  15 
Ohio,  436,  45  Am.  Dec.  585;  Borden  v.  State,  11  Ark.  519,  44 
Am.  Dec.  217;  Sheldon  v.  Wright,  5  N.  Y.  497;  Delancy  v. 
Oault,  30  Pa.  St  65;  Callen  v.  Ellison,  13  Ohio  St.  446,  82 
Am.  Dec.  448;  People  v.  Hagar,  52  Cal.  171;  Figge  v.  Bow- 
Ian,  185  lU.  234,  57  N.  E.  195 ;  F<nuler  v.  Whitman,  2  Ohio  St. 
270;  BosweU  v.  Sharp,  15  Ohio,  447;  Sloan  v.  Thompson,  4 
Tex.  Civ.  App.  419,  23  S.  W.  613.) 

For  the  purpose  of  determining  whether  a  want  of  juris- 
diction is  shown  by  the  record,  we  can  look  only  to  the  sum- 
mons, the  affidavit  of  the  printer,  the  complaint,  with  the 
default  indorsed  thereon,  and  the  judgment.  {Hahn  v. 
Kelly,  34  Cal.  391-404,  94  Am.  Dec.  742.) 

''It  is  a  well-settled  rale  that  upon  collateral  attack  evidence 
aliunde  the  record  is  inadmissible."  {McCormick  v.  Fried- 
man, 7  Idaho,  690,  65  Pac.  440;  OUis  v.  Orr,  6  Idaho,  474, 
56  Pac.  162;  Haupt  v.  Sumington,  27  Mont.  480,  94  Am.  St. 
Rep.  839,  71  Pac.  672 ;  In  re  Davis'  Estate  (Cal.),  86  Pac.  183 ; 
Welch  V.  Koch  (Cal.),  88  Pac.  604;  Mesnager  v.  De  Leonis,  140 
Cal.  402,  73  Pac.  1052 ;  Ketchum  v.  White,  72  Iowa,  193,  33  N. 
W.  627;  Axman  v.  Dueker,  45  Kan.  179,  25  Pac.  582.) 

"Where  the  property  of  a  nonresident  is  seized  upon  under 
the  proper  process  of  the  court,  such  seizure  is  the  basis  of 
the  court's  jurisdiction,  and  defects  or  irregularities  in  the 
publication  of  notice  will  not  render  the  judgment  therein 
absolutely  void,  although  they  might  be  grounds  for  reversal 
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in  a  direct  attack.  (Cooper  v.  Reynolds,  10  Wall.  {XI.  S.) 
308,  19  L.  ed.  931;  Johnson  v.  Gage,  57  Mo.  160;  Kam  v. 
McCowen,  55  Mo.  181 ;  Simmons  v.  Missouri  Pac.  B,  Co.,  19 
Mo.  App.  542.) 

SULLIVAN,  J. — Thia  is  an  action  to  quiet  title  to  about 
157  acres  of  land,  as  per  government  survey,  situated  in  Nez 
Perce  county.  Appellant  in  his  complaint  claims  title,  in  fee, 
to  said  lands  and  alleges  that  respondent  makes  some  claim 
thereto  adverse  to  him,  and  that  such  claim  is  without  any 
right  whatever,  and  prays  to  have  the  title  thereto  quieted 
in  himself.  The  respondent  answered,  denying  the  ownership 
of  said  lands  in  the  plaintiff,  and  avers  that  respondent  is  the 
owner  of  such  land,  and  for  a  further  answer  avers  that  he 
obtained  title  to  said  land  under  sale  by  execution  issued  in 
the  case  of  Edmund  D.  Potvin  v,  William  MaLanfami,  to  en- 
force a  judgment  rendered  in  the  district  court  in  and  for  Nez 
Perce  county,  which  judgment  was  against  Malanf  ant  and  in 
favor  of  the  respondent.  After  a  trial  of  tiie  cause,  judg- 
ment was  entered  in  favor  of  the  respondent.  A  motion  for 
a  new  trial  was  overruled  and  this  appeal  is  from  the  judg- 
ment and  order  denying  the  motion  for  a  new  triaL  The 
appellant  bases  his  title  to  said  land  upon  a  deed  to  said 
premises  from  Malanfant  to  the  appellant. 

The  real  controversy  arises  over  the  validity  of  the  judg- 
ment in  the  case  of  Potvin  v.  Malanfant,  for  unless  that  deed 
is  void  the  appellant  has  no  title  and  is  not  entitled  to  have 
the  title  to  said  land  quieted  in  himself.  Counsel  for  appel- 
lant contend  that  said  judgment  was  absolutely  void  by 
reason  of  the  failure  of  Potvin  in  his  suit  against  Malanfant 
to  get  service  of  summons  on  him  by  publication  as  required 
by  law.  The  first  question  presented  is  whether  this  is  a 
collateral  or  direct  attack  on  that  judgment  This  action 
was  instituted  to  quiet  the  title  to  said  land  in  the  appeUant 
That  was  its  ultimate  object  and  purpose,  and  in  order  to  do 
that,  said  judgment  in  the  Malanfant  case  must  be  held  to 
be  void.  This  action  is  clearly  a  collateral  attack  on  that 
judgment.    In  1  Black  on  Judgments,  section  252,  the  author 
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defines  a  collateral  attack  as  follows:  ''But  if  the  action  or 
proceeding  has  an  independent  purpose  and  contemplates 
some  other  relief  or  result,  although  the  overturning  of  the 
judgment  may  be  important  or  even  necessary  to  its  success, 
then  the  attack  upon  the  judgment  is  collateral  and  falls 
within  the  rule."  "Collateral"  is  used  as  the  antithesis  of 
"direct."  To  constitute  a  direct  attack  upon  a  judgment,  it 
18  said  that  it  is  necessary  that  a  proceeding  be  instituted 
for  that  purpose.  In  said  section  252,  the  author  states:  "If 
an  appeal  is  taken  from  a  judgment  or  writ  of  error,  or  if  a 
motion  be  made  to  affect  or  set  it  aside  on  account  of  some 
alleged  irregularity,  the  attack  is  obviously  direct,  the  sole 
object  of  the  proceeding  being  to  deny  and  disprove  the 
apparent  validity  of  the  judgment."  The  appellant  seeks 
in  this  action  to  obtain  some  other  relief  than  that  of  setting 
aside  said  judgment.  The  main  object  is  to  quiet  the  title 
of  said  land  in  himself,  and  although  the  overturning  of  that 
judgment  is  necessary  to  his  success,  it  does  not  make  this 
action  any  the  less  a  collateral  attack  upon  said  judgment. 

The  next  question  to  be  considered  is :  What  record  may  be 
used  in  a  collateral  attack  upon  a  judgment  of  this  kind? 
By  the  provisions  of  section  4456,  it  is  provided  that  the 
judgment-roll  in  cases  where  the  complaint  is  not  answered, 
shall  be  composed  of  "the  sunmions  with  the  affidavit  or 
proof  of  service  and  the  complaint  with  a  memorandum  in- 
dorsed  thereon  that  the  default  of  the  defendant  in  not  an- 
swering was  entered,  and  a  copy  of  the  judgment."  That 
section  was  adopted  from  the  Code  of  Civil  Procedure,  sec- 
tion 670,  of  California,  and  in  construing  that  section,  the 
supreme  court  of  California  in  a  number  of  decisions  have 
held  that  the  judgment-roll  in  cases  like  the  one  at  bar 
under  that  section  of  the  statute,  consists  of  the  summons, 
the  affidavit  or  proof  of  service,  the  complaint  with  the  de- 
fault indorsed  thereon,  and  a  copy  of  the  judgment.  (Hahn  v. 
Kelley,  34  Cal.  391.)  That  decision  was  rendered  in  1868 
and  is  reported  in  94  Am.  Dec,  at  page  742,  and  to  that  is 
attached  an  exhaustive  note  by  the  learned  author.  Freeman, 
which  is  very  instructive,  and  cites  many  of  the  leading  de- 
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cisions  that  have  approved  or  disapproved  of  the  doctrine 
laid  down  in  the  Hahn-Eelley  case.  That  action,  like  the 
one  at  bar,  was  an  action  to  quiet  title  to  a  tract  of  land.  It 
appears  that  the  respondent  Kelley  brought  an  action  in  the 
fifteenth  district  court  for  the  city  and  county  of  San  Fran- 
cisco against  William  Carey  Jones,  in  which  action  he  ob- 
tained judgment  and  thereafter  issued  execution  thereon  to 
the  sheriff,  who  levied  upon  the  lands  in  controversy  and 
advertised  the  same  to  be  sold,  and  was  about  to  sell  the 
undivided  one-quarter  of  the  same  as  the  property  of  said 
Jones,  when  the  action  of  Hahn  v,  Kelley  was  commenced  to 
quiet  his  title  and  restrain  the  sale.  In  that  action  the  re- 
spondent Kelley  answered  and  when  the  cause  came  on  for 
trial,  introduced,  among  other  evidence,  the  decree  in  the 
case  of  Hawes  v.  Jones  and  Brown,  the  order  of  sale,  the  sale 
and  deed  by  the  sheriff  to  Jones,  and  the  conveyance  to  the 
appellant  by  the  latter,  and  then  rested.  The  respondents 
then  introduced  in  evidence,  without  objection,  the  remainder 
of  what  was  claimed  to  be  by  them  the  judgment-roll  in  that 
action,  which,  as  claimed  by  them,  showed  that  an  unsuc- 
cessful attempt  had  been  made  to  serve  Jones  by  publication 
of  summons,  but  in  consequence  of  certain  alleged  defects 
said  service  was  a  nullity  and  that  the  decree  was  therefore 
absolutely  void.  The  papers  thus  introduced  in  evidence  by 
respondent  consisted  of  the  aflSdavit  of  plaintiff  in  that  action 
to  procure  an  order  for  the  service  of  summons  therein  on 
said  Jones  by  the  publication  of  the  same,  the  order  of  the 
judge  directing  the  publication  of  the  summons,  the  aflSdavit 
of  the  publisher  of  the  paper  in  which  said  summons  was  pub- 
lished, and  an  affidavit  showing  that  said  summons  had  per- 
sonally been  served  on  said  Jones  in  Washington,  D.  C.  The 
affidavit  of  the  plaintiff  and  the  order  for  the  publication  of 
the  summons  were  objected  to  as  irrelevant  and  incompetent 
because  they  constituted  no  part  of  the  judgment-roll  in  that 
action.  It  will  be  observed  from  that  statement  of  facts  that 
the  rule  of  law  applicable  to  that  case  ought  to  apply  to  the 
question  under  consideration  in  this  case.  In  that  case  the 
court  held,  that  in  a  collateral  attack  on  a  judgment,  only 
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snich  facts  and  circumstances  can  be  shown  or  relied  on  in 
support  of  such  attack  as  affirmatively  appear  on  the  face  of 
the  record  or  what  under  the  law  constitute  the  judgment- 
roll.  So  in  a  collateral  attack  on  a  judgment  under  our  law, 
the  only  evidence  that  is  admissible  in  support  of  such  attack 
is  the  judgment-roll,  and  if  that  shows  on  its  face  the  court 
had  no  jurisdiction  to  try  the  cause,  the  judgment  is  abso- 
lutely void. 

The  case  of  Hahn  v.  Kelley,  supra,  has  been  very  extensively 
cited,  not  only  by  the  supreme  court  of  California,  but 'by  the 
courts  of  many  other  states,  and  the  rule  laid  down  in  that 
case  has  to  some  extent  been  modified  or  overruled  by  subse- 
quent decisions  of  national  and  state  courts.  Mr.  Freeman 
says  in  the  note  referred  to  that  the  first  case  in  which  the 
doctrines  of  the  principal  case  were  called  in  question  is 
Oalpin  V.  Page,  3  Saw.  93,  Fed.  Cas.  No.  5206.  Mr.  Justice 
Field  delivered  the  opinion  in  that  case  sitting  as  presiding 
judge  of  the  United  States  circuit  court  for  the  ninth  circuit. 
In  the  course  of  that  opinion  it  is.  said:  ''The  first  position 
'  (referring  to  Hahn  v.  KeUey),  that  when  a  judgment  of  a 
court  of  general  jurisdiction  is  produced  in  evidence,  it  can 
only  be  collaterally  attacked  for  matters  apparent  upon  its 
record,  and  that,  in  the  absence  of  such  matters,  the  juris- 
iliction  of  the  court  must  be  conclusively  presumed,  is,  with 
certain  qualifications  and  exceptions,  undoubtedly  correct. 
These  qualifications  and  exceptions  arise  where  the  proceed- 
ings, or  the  parties  against  whom  they  are  taken,  are  without 
the  ordinary  jurisdiction  of  the  court  and  can  only  be  brought 
within  it  by  pursuing  special  statutory  provisions."  The 
learned  justice,  referring  to  the  statute  of  California  allow- 
ing constructive  or  substituted  service,  said:  **The  validity 
of  the  statute  can  only  be  sustained  by  restricting  its  applica- 
tion to  cases  where,  in  connection  with  the  process  against 
the  person,  property  in  the  state  is  brought  under  the  control 
of  the  court,  and  subjected  to  its  judgment,  or  where  the 
judgment  is  sought  simply  as  a  means  of  reaching  such  prop- 
erty or  aflfecting  some  interest  therein,  or  to  cases  where  the 
action  relates  to  the  personal  status  of  the  plaintiff  in  the 
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state."  After  pointing  out  the  mischief  which  would  arise 
from  permitting  citizens  of  one  state  to  come  into  another 
state  and  recover  personal  judgments  upon  service  of  sum- 
mons by  publication  against  citizens  of  different  states,  he 
concluded  as  follows:  **We  do  not  think  it  within  the  compe- 
tency of  the  legislature  to  invest  its  tribunal  with  authority 
having  any  such  reach  or  force ;  certainly  no  presumption  in 
favor  of  their  jurisdiction  can  arise  when  a  judgment  of  thi» 
character  is  produced  against  a  nonresident  who  has  never 
been  within  the  state,  and  did  not  appear  to  the  action." 
And  on  further  reasoning  he  comes  to  the  conclusion  that  the- 
statute  of  California  prescribing  what  the  judgment-roll  should 
contain,  properly  construed,  required  full  proof  of  the  juris- 
dictional facts  to  be  incorporated  into  the  judgment-roll,  but 
further  states  that  the  courts  of  the  United  States  are  bound 
to  accept  as  correct  the  construction  of  the  state  statute 
given  by  the  state  courts,  and  the  construction  in  the  Hahn- 
Eelley  case  was  that  the  judgment-roll  did  not  contain  the 
affidavit  and  order  for  publication  of  summons.  That  opinion 
is  very  instructive  and  exhaustive  on  the  question  under  con- 
sideration. But  the  legislature  of  the  state  of  California  has. 
failed  to  amend  section  670  of  the  Code  of  Civil  Procedure  of 
that  state  and  require  the  judgment-roll  in  such  cases  as  that 
of  Hahn  v.  Kelley  to  contain  the  affidavit  on  application  for 
order  to  publish  summons  and  the  order  made  therein,  in  ad- 
dition to  the  papers  now  required  by  the  provisions  of  said 
section.  But  the  affidavit  made  for  such  order  and  the  order 
are  not  required  by  the  provisions  of  said  statute  to  be  made 
a  part  of  the  judgment-roll,  and  this  court  has  not  the  author- 
ity to  amend  that  statute  in  that  or  in  any  manner.  After 
Mr.  Justice  Field's  said  decision  in  Oalpin  v.  Page,  supra,  the 
supreme  court  of  California  in  Belcher  v.  Chambers,  53  Cal. 
635,  referring  to  the  case  of  Oalpin  v.  Page,  18  Wall.  336,  21 
L.  ed.  959,  said:  ''When  the  question  upon  which  the  judg- 
ment of  this  court  depends  is  such  as  may  be  re-examined  on 
a  writ  of  error  by  the  supreme  court  of  the  United  States, 
we  will  follow  the  rule  laid  down  by  the  supreme  court  of  the 
United  States."    And  it  is  stated  in  the  Sfyllabus  of  that  caae^ 
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by  the  reporter  that  Hahn  v,  Kelley,  34  Cal.  391,  94  Am.  Dec. 
742,  is  overruled.  We  think  the  reporter  misapprehended 
the  effect  of  that  decision,  for  in  Estate  of  Newman,  75 
Cal.  213,  7  Am.  St.  Rep.  146,  16  Pac.  887,  the  conrt  held  that 
the  affidavits  of  service  of  summons  by  publication  against  a 
nonresident  defendant  in  an  action  for  a  divorce  and  recitals 
thereof  in  the  judgment  are  conclusive,  upon  a  collateral  at- 
tack, and  that  affidavits  on  the  application  for  the  order  of 
publication  and  the  order  thereof  are  no  part  of  the  judgment- 
roll  and  cannot  be  considered.  The  court  said:  ''The  affi- 
davits of  service  and  the  recitals  in  the  judgment  are  con- 
clusive. The  affidavit  on  the  application  for  an  order  of 
publication,  and  the  order  of  publication,  cannot  be  consid- 
ered; they  are  no  part  of  the  judgment-roll."  The  court 
there  also  declares  that  the  case  of  Belcher  v.  Chambers,  53 
Cal.  635,  is  not  in  point  and  says:  ''In  that  case  as  in  Pen- 
noyer  v.  Neff,  supra,  the  judgment  considered  was  a  personal 
judgment  against  the  nonresident  without  personal  service  of 
process.  So  far  as  the  rule  established  in  Hahn  v.  Kelley, 
supra,  is  applicable  to  proceedings  in  rjem,  it  has  not  been 
overruled.  The  judgment  referred  to  in  that  case  was  for 
money — ^the  deficiency  after  foreclosure  and  sale." 

In  the  Malanfant  case,  the  question  of  a  personal  judgment 
was  not  involved,  at  least  to  no  greater  extent  than  the  value 
of  the  real  estate  attached  in  that  action  was  concerned,  which 
real  estate  was  within  the  jurisdiction  of  the  district  court 
which  tried  that  action.  If  service  of  summons  is  made  by 
publication  in  an  action  where  the  defendant  is  not  a  resident 
of  the  state,  and  he  lias  no  property  within  the  state,  on  the 
authority  of  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565.  and 
Qalpin  v.  Page,  3  Saw.  93,  Fed.  Cas.  No.  5206,  and  decisions 
along  that  line,  the  judgment  would  be  absolutely  void  be- 
cause a  personal  money  judgment  cannot  be  legally  obtained 
on  constructive  service  of  summons — service  by  publication. 
And  if  it  appears  on  the  face  of  the  judgment-roll  that  a  per- 
sonal judgment  has  been  rendered  against  a  nonresident  who 
had  no  property  in  the  state,  such  judgment  is  absolutely  void 
under  the  decisions  above  cited« 
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In  the  Malanfant  case,  the  land  in  question  was  within  the 
jurisdiction. of  the  court  that  tried  the  case,  and  the  judg- 
ment-roll in  that  case  shows  that  that  court  acquired  jurisdic- 
tion sufficient  of  the  person  of  the  defendant  to  subject  the 
land,  owned  by  him  and  held  under  an  attachment  to  the  pro- 
cesses of  that  court. 

The  legislature  of  this  state  has  seen  fit  to  adopt  said  sec- 
tion 4456,  Revised  Statutes,  from  the  practice  act  of  Califor- 
nia, which  was  done  after  the  supreme  court  of  California  had 
construed  the  provisions  of  that  section,  and  the  general  rule 
is  that  one  state  adopting  the  provisions  of  the  statute  of 
another  state  adopts  with  it  the  constructions  placed  upon  it 
by  the  supreme  court  of  the  state  from  which  it  is  adopted; 
and  further  than  that,  it  seems  to  me  that  the  language  of 
that  section  is  too  plain  to  require  construction.  It  provides 
that  the  following  papers  shall  constitute  the  judgment-roll, 
to  wit:  "In  case  the  complaint  be  not  answered  by  any  de- 
fendant, the  summons  with  the  affidavit  or  proof  of  service 
and  the  complaint  with  a  memorandum  indorsed  thereon  that 
the  default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment."  The  specific  papers  are 
therein  named  that  go  to  make  up  the  judgment-roll,  and  if 
the  legislature  had  intended  that  the  affidavit  for  the  order 
of  publication  and  the  order  of  publication  should  be  con- 
tained in  such  roll,  it  certainly  would  have  named  them. 

Counsel  for  appellant  contend  that  this  court  in  Strode  v. 
Strode,  6  Idaho,  67,  96  Am.  St.  Hep.  249,  52  Pac.  161,  held 
that  the  affidavit  and  order  for  publication  of  summons  was 
a  part  of  the  judgment-roll.  In  that  case  the  question  was 
not  raised  as  to  what  constituted  the  judgment-roll,  and  the 
record  contains  the  affidavit  of  the  publisher  of  the  newspaper 
named  in  the  order  for  publication,  stating  the  time  that  the 
alias  summons  was  published.  The  record  failed  to  show 
that  a  copy  of  the  summons  and  complaint  had  been  sent  to 
the  defendant  as  required  by  law,  and  the  main  point  in  that 
case  was  that  the  proof  of  service  of  summons  failed  to  show 
that  a  copy  of  the  summons  and  complaint  were  mailed  to  the 
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defendant  as  required  by  law.  The  controlling  question  in 
that  case  was  the  failure  of  the  judgment-roll  to  show  the 
proper  service  of  summons  on  the  defendant.  It  failed  to 
show  that  a  copy  of  the  summons  and  complaint  had  been 
mailed  to  the  defendant  at  his  last  known  place  of  residence, 
or  at  all. 

The  case  of  Mills  v.  Smiley,  9  Idaho,  325,  76  Pac.  783,  is 
cited  by  counsel  for  appellant  as  sustaining  the  position  that 
the  judgment-roll  must  contain  the  affidavit  on  the  applica- 
tion for  an  order  for  publication  of  summons,  and  the  order 
of  the  judge  made  thereon.  That  case  was  an  appeal  from  an 
order  made  by  the  court  denying  the  motion  to  set  aside  a 
writ  of  assistance  in  that  action.  The  original  action  was 
brought  to  foreclose  a  mortgage,  and  the  decree  foreclosing 
the  mortgage  and  ordering  the  sale  of  the  mortgaged  prop- 
erty was  entered,  and  thereafter  the  court  granted  a  writ  of 
assistance  in  said  action  against  Smiley.  Smiley  thereafter 
made  application  to  have  the  order  granting  said  writ  of 
assistance  set  aside  and  the  court  denied  the  application  and 
the  appeal  was  from  such  order  of  denial.  The  trial  court 
in  passing  upon  that  question  had  before  it  the  record  con- 
taining the  affidavit  on  the  application  for  the  order  direct- 
ing publication  of  summons,  and  the  order  directing  such 
publication.  When  the  case  was  brought  to  this  court  on 
appeal,  that  record  was  brought  here  and  this  court  reviewed 
that  record  and  considered  the  case  as  a  direct  attack  upon 
that  judgment,  and  not  collateral,  for  the  reason  that  the 
application  for  the  writ  of  assistance  had  been  made  in  that 
action  and  was  an  order  made  in  that  action  after  final  judg- 
ment. In  that  view  of  the  case,  the  court  considered  the  suffi- 
ciency of  the  said  affidavit  and  order.  The  court  therefore 
passed  upon  that  case  as  being  a  direct  attack  upon  the  judg- 
menty  and  for  that  reason  it  is  not  an  authority  in  the  case 
at  bar. 

We  therefore  conclude  that  this  action  is  a  collateral  at- 
tack on  the  judgment  of  a  court  of  general  jurisdiction.  That 
being  true,  the  fact  that  the  judgment  is  void  must  appear 
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upon  the  face  of  the  record;  that  the  record  consists  of  the 
judgment-roll,  and  in  the  Malanfant  case,  the  defendant  was 
a  nonresident  of  the  state;  service  of  summons  was  had  by 
publication;  that  the  judgment-roll  in  that  ease  consisted  of 
summons  with  the  affidavit  or  proof  of  service  and  the  com- 
plaint with  a  memorandum  indorsed  thereon  that  the  default 
of  the  defendant  in  not  answering  was  entered,  and  a  copy 
of  the  judgment;  and  on  the  face  of  that  roll,  it  does  appear 
that  the  court  had  jurisdiction.  The  judgment  must  there- 
fore be  affirmed,  with  costs  in  favor  of  the  reiSpondent. 

AILSHIE,  C.  J.,  Concurring. — ^In  concurring  in  the  conclu- 
sion reached  in  this  case,  I  think  it  best  that  I  state  the 
specific  grounds  on  which  I  base  my  concurrence.  Section 
4456,  Revised  Statutes,  was  taken  from  the  California  code 
(Deering's  Code  of  Civil  Procedure,  section  670)  and  adopted 
literally  into  our  code  of  laws.  At  the  time  of  and  prior  to 
its  adoption  here,  the  supreme  court  of  California  held  that 
the  affidavit  and  order  for  publication  of  summons  were  not 
a  part  of  the  judgment-roll  and  had  no  place  therein.  (See 
cases  in  main  opinion.)  Under  the  general  rule  governing 
the  construction  of  a  statute  adopted  from  another  state 
where  it  had  already  been  construed,  I  feel  constrained  to 
concur  in  the  opinion  of  Justice  Sullivan.  In  Stein  v.  Mor- 
rison, 9  Idaho,  426,  75  Pac.  246,  this  court  held  that  "When 
a  statutory  or  constitutional  provision  is  adopted  from  an- 
other state,  where  the  courts  of  that  state  have  placed  a  con- 
struction upon  the  language  of  such  statute  or  constitution, 
it  is  to  be  presumed  that  it  was  taken  in  view  of  such  judicial 
interpretation,  and  with  the  purpose  of  adopting  the  language 
as  the  same  had  been  interpreted  and  construed  by  the  courts 
of  the  state  from  which  it  was  taken."  Personally,  I  do  not 
think  the  statute  even  meant  what  the  California  court  baa 
said  it  meant.  When  the  legislature  said  that  **in  case  a 
complaint  be  not  answered  by  any  defendant,"  the  judg- 
ment-roU  shall  contain  **the  summons  with  the  affidavit  or 
proof  of  service,"  it  never,  in  my  judgment,  intended  that 


Digitized  by  LjOOQIC 


Jan.  1908.]  CNeillt  v.  Potvin.  733 

Opinion  of  tli«  Court,  on  Rehearing. 

the  affidavits  of  a  printer  and  of  mailing  should  constitute 
''proof  of  service."  Service  may  be  made  by  the  sheriff  and 
his  certificate  to  that  effect  indorsed  on  the  summons  is 
''proof  of  service"  (Rev.  Stats.,  sec.  4143),  or  it  may  be 
made  by  "any  person  over  the  age  of  eighteen  years  not  a 
party  to  the  action,"  but  in  the  latter  case,  proof  of  service 
is  made  by  affidavit.  (Sec.  4143.)  This  is  proof  of  personal 
service.  On  the  other  hand,  constructive  service  cannot  be 
made  until  certain  conditions  precedent  are  shown  to  exist; 
a  printer's  affidavit  alone  in  the  judgment-roll  is  no  proof  at 
all  that  the  case  is  one  where  constructive  service  might  be 
made,  and  therefore  falls  short  of  "proof  of  service."  In 
such  case,  it  seems  to  me  that  in  any  reasonable  view  of  the 
law,  the  affidavit  and  order  for  publication  are  necessary  and 
essential  to  constitute  "proof  of  service"'  in  this  unusual  and 
extraordinary  manner,  where  a  defendant  is  at  most  only 
given  a  constructive  notice.  I  yield,  however,  my  personal 
views  to  the  construction  that  has  been  placed  on  this  statute 
for  so  many  years,  but  I  now  voice  the  hope  that  the  legis- 
lature may  so  amend  section  4456,  Revised  Statutes,  as  to 
specifically  require  the  affidavit  and  order  for  publication  to 
hereafter  be  made  a  part  of  the  judgment-roll  in  cases  where 
the  defendant  makes  no  appearance. 


ON  PETITION  FOB  BEHEABINa. 
(January  22,  190S.) 

Per  CURIAM. — ^A  petition  for  a  rehearing  has  been  filed 
herein,  and  the  main  contention  is  that  the  judgment-roll  in 
the  case  of  Potvin  v.  Malanfant  shows  that  the  court  never 
acquired  jurisdiction  to  enter  judgment  in  that  action,  and 
counsel  contends  that  the  affidavit  and  order  for  service  of 
summons  by  publication  are  before  the  court  and  ought  to  be 
considered. 

It  is  true  the  affidavit  and  order  for  service  of  summons 
by  publication  are  contained  in  the  record,  but  under  our 
statute  are  no  part  of  the  transcript  on  appeal,  and  for  that 
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reason  this  court  cannot  consider  them.  As  stated  in  the 
opinion  in  this  case,  the  judgment-roll  in  cases  where  the 
complaint  is  not  answered  consists  of  the  summons  with  the 
affidavit  or  proof  of  service,  and  the  complaint  with  a  memo- 
randum indorsed  thereon  that  the  default  of  the  defendant 
in  not  answering  was  entered,  and  a  copy  of  the  judgment. 

On  the  trial  of  this  case  only  the  judgment-roll  in  the 
case  of  Poivin  v.  Malanfant  could  be  legally  admitted  as  evi- 
dence as  to  the  jurisdiction  of  the  court  to  enter  judgment 
in  that  case^  and  if  the  judgment-roll  in  that  case  contained 
papers  not  constituting  a  part  of  the  judgment-roll,  that 
court  could  not  legally  consider  them  nor  could  such  papers 
be  considered  on  appeal  by  this  court.  Section  4148,  Revised 
Statutes,  provides  how  the  proof  of  service  of  summons  and 
complaint  must  be  made,  and  is  as  follows : 

''Proof  of  service  of  summons  and  complaint  must  be  as 
f oUows : 

*'l.  If  served  by  the  sheriff,  his  certificate  thereof; 

"2.  If  by  any  other  person,  his  affidavit  thereof;  or 

'*3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
his  foreman  or  principal  clerk,  showing  the  same ;  and  an  affi- 
davit of  a  deposit  of  a  copy  of  the  summons  in  the  postoffice 
if  the  same  has  been  deposited ;  or 

''4.  The  written  admission  of  the  defendant.  In  case  of 
service  otherwise  than  by  publication,  the  certificate  or  affi- 
davit must  state  the  time  and  place  of  service." 

It  will  be  observed  that  the  third  paragraph  of  said  section 
applies  to  the  proof  of  service  of  summons  when  the  service 
has  been  made  by  publication,  and  it  is  there  provided  that 
the  proof  of  such  service  is  the  affidavit  of  the  printer  or 
his  foreman  or  principal  clerk,  showing  the  same,  and  an  affi- 
davit of  the  deposit  of  a  copy  of  the  summons  in  the  post- 
office,  if  the  same  has  been  deposited.  As  the  statute  pro- 
vides just  what  the  proof  of  service  consists  of,  this  court 
is  not  empowered  to  amend  that  section,  and  hold  that  the 
proof  of  service  of  summons  by  publication  shall  consist  of 
the  affidavit  and  order  for  the  publication  of  summons,  in 
addition  to  the  affidavits  provided  for  in  said  section. 
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It  appears  to  va  that  the  provisions  of  said  section  make  it 
too  clear  to  admit  of  any  controversy  as  to  just  what  papers 
the  proof  of  service  of  summons  by  publication  consists  of. 
As  no  change  could  result  in  the  opinion  heretofore  filed  by 
granting  a  rehearing,  a  rehearing  is  denied. 


(December  12,  1907.) 

A.  B.  MILLEK,  Respondent,  v.  J.  J.  DONOVAN  et  al.,  Ap- 
pellants. 

[92  Pac.  992.] 

Injunction  Bond — Obuoation  or  Pasties  Undcb  Such  Bond— LiabUj- 
XTY  roB  Attorney's  Fees  Under  Injunction  Bond — Chabacteb 
or  Sebvices  roa  Which  Fes  may  be  Allowed— Bsasonablenesb 
or  Fee. 

1.  Under  section  4291,  Beviaed  Statutes,  on  the  granting  of  an 
injunction,  the  plaintiff  is  required  to  give  an  undertaking  with 
sufficient  sureties  in  an  amount  to  be  designated  by  the  judge, 
which  undertaking  must  be  conditioned  ''to  the  effect  that  the 
plaintiff  will  pay  to  the  party  enjoined  such  costs,  damages  and 
reasonable  counsel  fees,  not  exceeding  an  amount  to  be  specified, 
as  such  party  may  incur  or  sustain  by  reason  of  the  injunction,  if 
the  court  finally  decide  that  the  plaintiff  was  not  entitled  thereto." 

2.  Under  the  provisions  of  the  foregoing  section,  in  order  for  a  de- 
fendant to  collect  attorney's  fees  on  a  bond  after  dissolution  of 
the  injunction,  it  is  necessary  that  he  show  that  the  service  ren- 
dered ^ms  performed  in  securing  the  dissolution  of  the  injunction, 
or  that  the  service  was  rendered  principally  and  mainly  for  that 
purpose,  and  the  fact  that  the  service  rendered  inured  to  his  benefit 
in  the  main  case,  and  resulted  in  a  final  disposition  of  the  action 
on  its  merits,  cannot  affect  or  defeat  the  right  of  recovery  of  at- 
torney's  fees  for  the  services  thus  originally  and  primarily  caused 
by  and  incurred  on  account  of  the  injunction. 

3.  Where  an  injunction  has  been  dissolved  on  motion  on  the 
grounds  that  the  complaint  did  not  state  fiicts  sufiicient  to  con- 
stitute a  cause  of  action,  and  at  the  same  time  a  general  demurrer 
was  sustained  and  the  action  dismissed,  and  the  plaintiff  appealed 
from  the  judgment  sustaining  the  demurrer  and  dismissing  the  action, 
services  rendered  by  the  attorney  in  the  appellate  court  in  a  suc- 
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eessf qI  endeavor  to  Bustain  the  judgment  of  the  lower  eonrt,  are 
properly  allowable  aa  attorney 'a  feea  under  the  proviaiona  of  the 
bond* 

4.  The  fact  that  the  evidence  as  to  the  amount  of  feea  paid  for 
services  rendered  and  the  reasonableness  of  the  charge  made  ia  dis- 
puted and  contradicted,  does  not  authorize  or  justify  the  appellate 
court  in  disturbing  the  finding  of  the  trial  court,  either  as  to  the 
amount  of  fees  actually  paid  or  as  to  the  reasonableness  of  the 
charge  where  the  evidence  presents  a  substantial  conflict. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  the  County  of  Kootenai.  Hon.  W.  W.  Woods, 
Judge. 

Action  on  an  injunction  bond  for  the  recovery  of  attor- 
ney's fees  expended  in  securing  the  dissolution  of  the  in- 
junction. Judgment  for  the  ^plaintiff  and  defendants  ap- 
pealed   Affirmed. 

Charles  L.  Heitman,  for  Appellants. 

In  an  action,  for  damages  on  an  injunction  bond,  where 
plaintiff  sought  to  recover,  as  one  item  of  damages^  fees  paid 
to  an  attorney  who  resisted  the  injunction,  and  also  tried  the 
cause  on  its  merits,  the  supreme  court  of  Montana  held  that 
since  the  attorney  was  employed  generally,  fees  could  not  be 
recovered  as  damages.  {Creek  v.  McMamu,  17  Mont.  445,  43 
Pac.  497;  S.  C,  13  Mont.  152,  32  Pac.  675,  and  authorities 
there  cited ;  Parker  v.  Bond,  5  Mont.  1,  1  Pac.  209.) 

"The  recovery  of  counsel  fees  as  a  part  of  the  damages 
upon  the  dissolution  of  an  injunction  is  limited  to  fees  for 
services  rendered  either  below  or  on  appeal  in  procuring  the 
dissolution  of  the  injunction,  and  does  not  extend  to  all  the 
services  rendered  in  the  suit  in  which  the  injunction  was  sued 
out. ''  (16  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  469 ;  Alexatider 
V.  Colcord,  85  111.  323 ;  Lambert  v.  Alcorn,  144  IlL  313,  33 
N.  E.  54,  21  L.  R.  A.  611.) 

Where  the  injunction  is  only  ancillary  to  the  object  of  the 
action,  and  the  dissolution  of  the  injunction  is  only  incidental 
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to  the  result,  no  recovery  can  be  had  on  the  undertaking  for 
the  attorney's  fees  and  expenses  occasioned  thereby,  since  in 
such  case  these  items  could  not  be  regarded  as  damages  sus- 
tained **by  reason  of  the  injunction."  (Newton  v.  Bussellf 
87  N.  Y.  531 ;  Disbrow  v.  Garcia,  52  N.  T.  655;  Bustamenie  v. 
Stewart,  55  Cal.  115.) 

There  was  no  evidence  in  the  cause  segregating  the  value 
of  the  counsel  fees  rendered  respondent  on  the  whole  litiga- 
tion from  the  value  of  counsel  fees  rendered  in  procuring  a 
dissolution  of  the  injunction.  (Lambert  v.  Haskell,  80  Cal. 
611,  22  Pac.  327.) 

Five  hundred  dollars  is  an  unreasonable  charge  for  procur- 
ing the  dissolution  of  the  injunction  in  this  cause,  where  no 
greater  services  were  required  to  be  rendered  than  were  ren- 
dered by  counsel  for  respondent,  and  where  the  amount  in- 
volved was  no  greater  than  the  judgment  sought  to  be  vacated. 

Edwin  McBee,  for  Bespondent. 

It  is  contended  by  respondent  that  the  injunction  was  prac- 
tically the  only  relief  asked  for.  The  services  rendered  by 
<;ounsel  in  the  entire  case,  including  services  rendered  in  the 
supreme  court,  should  be  considered  in  fixing  the  amount  of 
recovery  on  this  bond.  More  time  was  spent  by  counsel  in 
preparing  for  and  presenting  the  motion  for  dissolution  of 
the  injunction  than  on  any  other  service  rendered  in  the  case. 

Under  the  peculiar  circumstances  of  this  case  and  the  im- 
portance of  the  legal  issues  decided  in  the  former  appeal,  the 
sum  of  $500  is  a  very  moderate  fee,  and  would  not  be  exces- 
sive under  the  circumstances  as  a  fee  for  the  services  ren- 
dered in  the  district  court  in  procuring  the  dissolution  of  the 
injunction.  * 

The  allowance  of  counsel  fees  as  damages  upon  dissolving 
an  injunction  is  based  upon  the  fact  that  defendant  has  been 
<M)mpelled  to  employ  aid  in  ridding  himself  of  an  unjust  re- 
striction which  has  been  placed  upon  him  by  the  action  of 
plaintiff,  and  the  true  test  with  regard  to  allowance  of  coun- 
sel fees  as  damages  would  seem  to  be,  that  if  they  are  neeea- 
Idaho,  Vol.  13—47 


Digitized  by  LjOOQIC 


738  MiLLEB  V.  Donovan.  [13  Idaho, 

Opinion  of  the  Court — ^Aiishie,  C.  J. 

sarily  incurred  in  procuring  the  dissolution  of  the  injunction, 
when  that  is  the  sole  relief  sought  by  the  action,  they  may 
be  recovered.  (High  on  Injunctions,  2d  ed.,  sec.  1086; 
Thomas  v.  McDaneld,  77  Iowa,  299,  42  N.  W.  301 ;  Colby  v. 
Meservy,  85  Iowa,  555,  52  N.  W.  499;  Andrews  v.  OlenviUe 
Woolen  Co.,  50  N.  Y.  287.) 

AILSHIE,  C.  J. — Some  years  ago  the  plaintiff  in  this  ac- 
tion secured  a  judgment  against  the  defendants  in  the  dis> 
trict  court  of  the  first  judicial  district  in  and  for  the  county 
of  Kootenai ;  the  defendants  appealed,  and  the  judgment  was 
thereafter  aflBrmed  by  this  court.  {MMer  v.  D^movan  et  ol., 
11  Idaho,  545,  83  Pac.  608.)  The  defendants,  Donovan  md 
others,  thereupon  commenced  an  action  in  the  district  court 
against  Miller  and  the  sheriff  of  Kootenai  county  to  restrain 
and  enjoin  the  sheriff  from  selling  certain  property  under 
execution  to  satisfy  the  judgment  and  to  perpetually  enjoin 
the  defendant  Miller  from  thereafter  taking  out  any  execu- 
tion for  the  collection  and  satisfaction  of  that  judgment  and 
to  declare  the  judgment  void  and  vacate  the  same.  At  the 
time  of  filing  the  complaint  the  plaintiffs  in  that  case,  who 
are  defendants  and  appellants  in  the  case  at  bar,  secured  the 
issuance  of  a  temporary  injunction  restraining  the  sheriff 
from  proceeding  with  the  sale  under  the  execution,  and  from 
collecting  the  judgment  thereunder  pending  the  action.  Upon 
the  issuance  of  the  writ  of  injunction,  the  plaintiffs  in  that 
ease  executed  and  filed  an  undertaking  in  compliance  with 
the  provisions  of  section  4291,  Revised  Statutes,  for  the  sum 
of  $2,500.  Judgment  in  that  case  went  against  the  plaintiffs 
and  in  favor  of  the  defendant  Miller  and  the  sheriff.  The 
plaintiffs  thereupon  appealed  the  esifie  to  this  court  where 
the  judgment  of  the  lower  court  was  affirmed  (Donovan  et 
al.  V,  Miller  et  al.,  12  Idaho,  600,  88  Pac.  82,  9  L.  R.  A.,  N, 
S.,  524).  After  the  latter  judgment  became  final  and  the 
original  judgment  was  paid.  Miller  conunenced  this  action 
on  the  injunction  bond  to  recover  costs  and  attorney's  fees 
incurred  by  reason  of  the  issuance  of  the  temporary  injunc- 
tion.   The  trial  was  had  and  judgment  entered  in  favor  of 
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the  plaintiffs  for  the  sum  of  $500  and  costs,  and  defendants 
appealed. 

The  only  question  argued  is  as  to  the  attorney's  fee  that 
was  allowed  by  the  trial  court.  Two  objections  are  urged 
against  its  allowance:  1.  That  the  fee  charged  and  collected 
was  a  lump  sum  for  the  whole  litigation,  and  that  no  specific 
amount  was  charged  or  collected  for  securing  the  dissolution 
of  the  injunction;  and  2.  That  the  fee  allowed  by  the  trial 
court  was  unreasonable  and  exorbitant.  Under  our  statute, 
section  4291,  no  question  can  arise  as  to  the  allowance  of  at- 
torney's fees  in  an  action  on  an  injunction  bond.  It  is  there 
provided,  among  other  things,  that  the  bond  must  be  condi- 
tioned  **to  the  effect  that  the  plaintiff  will  pay  to  the  party 
enjoined  such  costs,  damages  and  reasonable  counsel  fees,  not 
exceeding  an  amount  to  be  specified,  as  such  party  may  incur 
or  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decide  that  the  plaintiff  was  not  entitled  thereto."  The 
bond  in  this  case  is  in  the  language  of  the  statute,  and  there- 
fore clearly  obligates  the  principals  and  surety  to  the  pay- 
ment of  attorney's  fees.  It  might  be  well  to  observe  here 
that  our  statute  in  this  respect  differs  from  all  the  other  stat- 
utes that  have  been  called  to  our  attention  in  reference  to 
undertakings  on  injunction.  Here  the  legislature  has  pro- 
vided in  unmistakable  terms  for  the  allowance  of  such  ''rea- 
sonable attorney's  fees"  as  the  ''party  may  incur  or  sustain 
by  reason  of  the  injunction."  In  the  light  of  this  statute, 
the  court  would,  perhaps,  be  justified  in  exercising  more 
liberality  in  the  allowance  of  attorney's  fees  in  such  cases 
than  have  the  courts  in  those  states  where  attorney's  fees  are 
not  8i)ecifically  allowed  by  statute,  but  are  allowed  by  the 
court  under  the  general  head  of  damages. 

The  only  evidence  introducied  in  this  case  as  to  the  attor- 
ney's fees  was  the  testimony  of  the  respective  attorneys  for 
the  plaintiff  and  defendants  in  the  case.  Mr.  McBee,  who 
conducted  the  litigation  throughout  for  his  client  Miller,  tes- 
tified that  he  had  had  different  understandings  from  time  to 
time  with  his  client  with  reference  to  fees,  but  that  he  never 
GoUected  any  fees,  except  a  $25  retainer,  until  the  case  of 
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Donovan  v.  Miller  was  affirmed  in  this  court  and  the  judg- 
ment was  finally  paid;  that  he  then  collected  the  judgment, 
which,  together  with  interest  and  costs,  exceeded  $1,600,  and 
that  he  then  collected  $799.35  as  his  total  fees  in  the  entire 
litigation,  which  included  securing  the  judgment  in  the  first 
place,  and  presenting  the  case  on  appeal  to  this  court,  and 
the  appearance  in  both  the  trial  court  and  supreme  court  in 
the  injunction  case;  that  upon  the  settlement  he  charged 
his  client,  in  addition  to  the  $25  retainer  fee,  the  further 
sum  of  $168  for  procuring  the  original  judgment  and  secur- 
ing its  affirmance  on  appeal,  and  that  he  charged  the  fur- 
ther sum  of  $631  *'for  looking  after  the  injunction  and  get- 
ting it  dissolved."  He  further  says  that  his  understanding 
with  Miller,  as  he  gathered  it  over  the  'phone,  was  that  he 
was  to  have  half  the  sum  recovered  from  the  defendants  as 
his  fee  for  the  entire  litigation,  but  that  his  client  claimed 
that  that  was  not  the  understanding.  He  says,  however,  that 
after  the  litigation  was  finally  settled,  he  got  Miller  and  an- 
other interested  party  into  his  office  and  effected  the  settle- 
ment as  he  had  originally  understood  it;  that  the  separate 
charges  for  each  service  were  fixed  as  above  stated.  He  fixed 
the  fee  for  the  services  rendered  in  procuring  the  dissolution 
of  the  injunction  as  reasonably  worth  the  sum  of  $500.  Mr. 
Heitman  testified  that  he  thought  the  services  rendered  in 
procuring  the  dissolution  of  the  injunction  would  be  reason- 
ably compensated  by  the  payment  of  $150.  He  further  stated, 
however,  that  if  it  was  taken  on  a  contingent  fee,  dependent 
upon  success  in  the  case,  that  it  might  have  been  worth  $500. 
This  is  the  gist  of  the  evidence  in  the  case.  The  court  found 
as  a  matter  of  fact  ''that  by  reason  of  said  injunction  in  said 
action,  this  plaintiff,  A.  B.  Miller,  was  compelled  to  pay,  and 
did  pay,  $600  as  attorney's  feep  in  procuring  the  dissolution 
of  said  injunction."  He  further  finds  'Hhat  $500  is  a  rea- 
sonable attorney's  fee  herein  for  procuring  the  dissolution 
of  said  injunction  in  said  court  and  in  procuring  the  affirm- 
ance of  said  dissolution  of  said  injunction." 

The  injunction  was  issued  in  Donovan  ei  oZ.  t;.  Miller  et  aLf 
February  17,  1906,  and  on  the  26th  defendants  filed  a  de- 
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mnrrer  to  the  complaint  on  the  grounds  that  it  did  not  state 
facts  Bn£Scient  to  constitute  a  cause  of  action.     On  March 
7th,  defendants  moved  the  court  for  a  dissolution  of  the  in- 
junction on  the  grounds  that  the  plaintiffis  had  not  made  a 
sufficient  showing  to  entitle  them  to  the  writ.    This  motion 
was  made  on  the  files  in  the  case,  and  its  argument  must 
have  necessarily  been  directed  to  the  failure  of  the  com- 
plaint to  state  a  cause  of  action.    The  court  took  the  motion 
under  advisement  until  March  20th,  at  which  time  he  sus- 
tained the  motion  and  dissolved  the  injunction  and  also  sus- 
tained the  demurrer  and  dismissed  the  action.    The  same 
argument  and  'showing  therefore  that  secured  the  dissolution 
of  the  injunction  resulted  in  sustaining  the  demurrer  and  a 
dismissal  of  the  action.    The  court  thereupon  made  a  fur- 
ther order  granting  a  stay  of  execution  for  twenty  days 
and  providing  that  upon  the  filing  of  an  undertaking  by 
plaintifb  in  the  sum  of  $3,000  "a  stay  of  execution  be 
granted  herein  until  final   determination  of  this   action." 
Whatever  might   be   the   effect   of   or   authority   for  this 
latter  order,  it  seems  to  have  accomplished  the  result  of  sub- 
stantially continuing  the  injunction  in  force  until  the  case 
was  finally  determined  on  appeal.    The  parties  seem  to  have 
80  treated  it    On  March  30th  the  plaintiffis  appealed  from 
the  judgment  of  dismissal,  and  the  sufficiency  of  the  com- 
plaint was  the  sole  question  considered  by  the  court.    It 
therefore  clearly  appears  in  this  case  that  the  injunction  was 
the  primary  and  principal  relief  sought  in  Donovan  ei  ol.  v. 
MiUer  ei  d.y  and  that  the  entire  legal  service  in  the  trial 
court  was  rendered  in  securing  a  dissolution  of  the  injunc- 
tion.    The  service  rendered  by  Miller's  attorney  on  appeal 
in  that  case  was  in  an  effort  to  secure  an  affirmance  of  the 
judgment  of  the  trial  court  holding  that  the  complaint  did 
not  state  a  cause  of  action  and  was  not  sufficient  to  authorize 
the  issuance  of  a  writ  of  injunction.     With  these  facts  clearly 
in  mind,  let  us  briefly  turn  to  some  of  the  authorities  to  dis- 
cover the  extent  to  which  they  go  in  allowance  of  attorney's 
fees  for  services  rendered  in  the  case  generally  as  distin- 
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gnished  from  those  confined  specifically  to  services  in  resist- 
ing the  temporary  writ. 

Spelling  on  Injunctions,  at  section  953  of  volume  1  (sec- 
ond edition),  says:  "The  general  rule  with  respect  to  the 
allowance  of  fees  of  attorneys  and  counsel  as  damages  is 
that  they  are  allowable  upon  judgment,  whether  interlocutory 
or  final,  that  complainant  was  not  entitled  to  the  injunction 
in  the  first  place;  but  this  rule  has  been  reversed  by  statute 
in  a  few  states,  modified  in  many,  and  given  statutory  ex- 
pression in  others.  But  quite  generally  it  is  held  that  the  fees 
which  the  defendant  who  has  been  enjoined  may  recover  are 
only  such  as  were  necessary  in  procuring  a  dissolution  of 
the  injunction,  and  not  those  paid  in  general  defense  of  the 
action  where  other  relief  than  an  injunction  is  sought." 

In  the  case  of  Creek  v.  McManus,  13  Mont.  152,  32  Pac. 
675,  Mr.  Justice  De  Witt,  in  considering  the  extent  to  which 
attorn^  fees  would  be  allowed  and  the  services  rendered  on 
the  main  issue,  among  other  things,  said:  "But  in  the  case 
at  bar  the  right  to  an  injunction  was  the  only  cause  of  action 
set  up  or  litigated,  and  no  services  could  have  been  rendered 
for  any  other  purpose.  Upon  the  trial  the  temporary  injnnc* 
tion  was  dissolved,  and  a  perpetual  injunction  denied,  at  one 
strike,  and  by  one  service  of  the  attorney.  The  damages 
caused  the  plaintiff  herein  were  caused  by  the  action  of  Me- 
Manus  v.  Creek,  and  the  issuance  of  the  temporary  injunc^ 
tion  on  the  complaint  therein.  The  defendant  employed  an 
attorney  to  resist  that  injunction.  Instead  of  attacking  the 
temporary  injunction,  which  was  in  force,  by  a  distinct  mo- 
tion for  that  purpose,  the  attorney  dissolved  it  by  another 
sort  of  attack.  He  assaulted  the  very  foundation  of  the  in- 
junction— ^that  is,  the  action  in  which  it  was  granted — and 
demolished 'the  whole  structure  by  one  effort"  This  case 
again  found  its  way  to  the  supreme  court  {Creek  v.  McManus, 
17  Mont.  445,  43  Pac.  497),  and  it  was  held  upon  the  facts 
as  disclosed  by  the  latter  record  that  attorney  fees  could  not 
be  collected,  but  the  opinion  in  the  latter  appeal  in  no  way 
militates  against  the  principle  of  law  announced  in  the  first 
decision. 
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The  supreme  court  of  Washington,  in  Anderson  v.  Provi- 
dent Life  dt  Trust  Co.,  26  Wash;  192,  66  Pac.  415,  speaking 
through  Mr.  Justice  Hadley,  announced  the  following  conclu- 
sion: "The  great  weight  of  authority  is  to  the  effect  that 
counsel  fees  recoverable  in  such  cases  are  those  connected  with 
the  motion  or  other  similar  proceeding  for  the  dissolution  of 
the  injunction,  and  do  not  cover  the  general  expenses  of  de- 
fending the  merits  of  the  action.  This  court  so  held  in  Donct- 
hue  V.  Johnson,  9  Wash.  187,  37  Pac.  322.  The  bill  filed  in 
the  federal  court  by  appellant,  however,  sought  injunctive  re- 
lief only,  and  while  it  appears  to  be  true  that  no  motion 
formally  so  called  was  made  to  dissolve  the  preliminary  in- 
junction, yet  the  demurrer  to  the  bill  reached  the  injunction 
as  effectively  as  a  motion  would  have  done.  Had  the  demurrer 
been  sustained,  the  injunction  would  have  been  dissolved.  We 
think,  therefore,  that  the  services  in  connection  with  the  de- 
murrer are  as  much  recoverable  as  though  they  had  been 
rendered  in  the  presentation  of  a  formal  motion  to  dissolve." 

In  Thomas  v.  McDaneld,  77  Iowa,  299,  42  N.  W.  301,  the 
supreme  court  of  Iowa  had  under  consideration  the  question 
of  the  allowance  of  attorney's  fees  for  defending  in  the  en- 
tire action,  as  well  as  resisting  a  temporary  injunction.  There 
the  action  was  purely  and  solely  a  suit  for  injunction,  and 
the  court  said:  "The  sole  question  before  us  is  whether  the 
services  rendered  in  answering  the  petition  and  defending  on 
the  trial  were  services  in  defending  against  the  injunction. 
This  depends  upon  whether  the  case  was  an  independent  pro- 
ceeding for  injunction  alone,  or  whether  the  injunction  was 
a  mere  auxiliary  to  a  proceeding  for  other  relief.  The  relief 
asked  was  that  the  sale  be  enjoined,  'and  for  such  other  and 
further  relief  as  petitioner  is  entitled  to.'  The  allegations 
of  the  petition  did  not  entitle  the  petitioner  to  any  other  re- 
lief than  injunction.  Strike  the  prayer  for  injunction  and 
the  allegations  upon  which  it  is  asked  from  the  petition,  and 

there  is  no  case  left The  case  was  one  for  injunction 

alone,  and  what  was  done  in  the  way  of  defense  was  against 
the  injunction,  and  resulted  in  its  dissolution.  We  hold, 
under  the  facts  certified,  that  the  plaintiff  was  entitled  to  re- 
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cover  his  expenses  for  attorney's  fees  necessarily  incurred  in 
defending  the  ease  in  equity,  and  that  the  court  erred  in 
directing  the  jury  to  find  for  the  defendants." 

The  court  of  appeals  of  New  York,  in  Anderson  v,  Olen- 
ville  Woolen  Co.,  50  N.  Y.  282,  had  under  consideration  a 
case  where  an  injunction  had  been  procured  to  restr  nn  the 
collection  of  a  judgment,  and  the  services  rendered  by  th« 
attorney  appear  to  have  covered  the  whole  case.  In  the  sylla- 
bus to  that  case  the  following  principle  of  law  is  announced: 
''Expenses  properly  incurred  on  the  part  of  the  defendant 
for  the  purpose  of  dissolving  an  injunction  are  legally  allow- 
able as  damages,  and  when  a  motion  has  been  made  to  dis- 
solve the  injunction,  which  was  denied,  not  upon  the  merits 
or  for  irregularity,  but  because  the  court  in  its  discretion 
thought  it  advisable  to  defer  the  inquiry  into  the  merits  until 
the  final  hearing,  the  expenses  of  the  motion  and  also  coun- 
sel fees  upon  the  trial  are  proper  items  of  damages. "  In  the 
body  of  the  opinion  the  court  observed:  ''But  for  the  injunc- 
tion, the  defendant  might  have  collected  the  money  before 
the  trial,  and  as  the  only  relief  demanded  against  it  by  the 
complaint  was  to  restrain  its  collection,  it  is  not  certain  that 
the  case  would  have  been  brought  to  trial  had  the  collection 
been  first  accomplished.'' 

In  Lambert  v.  Haskell,  80  Cal.  611,  22  Pac.  327,  the  court 
held  that:  "The  counsel  fees  for  which  the  sureties  may  be 
held  are  not  those  expended  for  the  defense  of  the  suit,  but 
only  those  which  have  been  expended  solely  or  principally  in 
procuring  a  dissolution  of  the  injimotion.  (Newton  v.  Bus- 
neU,  87  N.  Y.  531 ;  Bustamente  v.  Stewart,  55  Cal.  115.)  And 
the  evidence  must  show  a  case  within  the  rule." 

The  foregoing  authorities  announce  the  principal  phases 
of  the  general  trend  of  authority  on  this  subject.  There  are, 
however,  many  exceptions  to  the  rule,  and,  indeed,  a  great 
many  cases  where  it  is  very  difficult  to  determine  upon  what 
principle  of  law  they  were  decided,  as  may  be  seen  from  the 
notes  found  in  22  Cyc.  1053-1056 ;  also  16  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  468-470.  (See,  also,  2  High  on  Injunctions, 
4th  ed.,  sec.  1686-1689.) 
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Applying  these  principles  to  the  facts  and  circumstances 
of  the  case,  we  are  led  to  the  conclusion  that  the  services 
rendered  hy  counsel  in  Donovan  et  al.  v.  Miller  et  al.  are 
property  referable  to  the  injunction  and  grew  out  of  it  and 
were  incurred  "by  reason  of  the  injunction."  The  action 
was  instituted  to  obtain  the  injunction  and  restrain  the  sale. 
Had  they  not  obtained  the  order  and  writ,  the  judgment 
creditor  would  have  collected  his  judgment,  notwithstanding 
the  action,  and  the  judgment  debtor  would,  doubtless,  never 
have  commenced  the  action  but  for  the  expectation  that  he 
could  restrain  the  sale  of  the  property  levied  upon  and  the 
consequent  payment  of  the  judgment.  After  Donovan  et 
al.  appealed  from  the  judgment,  it  became  necessary  for 
Miller  to  follow  the  case  into  the  appellate  court  in  order  to 
reap  the  fruits  of  his  victory  in  securing  the  dissolution  of 
the  injunction.  There  are  some  things  in  the  evidence  that 
tend  to  raise  a  question  as  to  the  amount  of  fees  paid  coun- 
sel in  each  separate  action — ^that  is,  the  one  in  which  the 
judgment  was  obtained  and  the  other  in  which  it  was  sought 
to  restrain  the  collection  of  that  judgment — ^but  the  trial 
court  has  found  specifically  on  that  point,  and  under  the  uni- 
form holdings  of  this  court  we  would  not  be  justified  in  dis- 
turbing that  finding.  There  was  substantial  evidence  tend- 
ing to  establish  the  facts  found.  The  same  might  be  said 
with  reference  to  the  amount  of  fees  allowed.  What  we 
might  or  would  do  if  the  case  were  before  us  in  the  first  in- 
stance cannot  be  considered  by  us  when  it  comes,  to  the  ques- 
tion as  to  whether  the  findings  are  sustained  by  the  evidence. 
There  is  some  evidence  on  which  to  rest  each  finding  made  by 
the  court. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered.  Costa 
awarded  in  favor  of  respondent. 

Sullivan,  J.,  concurs. 


Digitized  by  VjOOQIC 


746  Wilkinson  v.  Bethel.  [13  Idaho, 

Argoment  for  AppeUant. 


(December  18,  1907.) 

GEORGE  W.  WILKINSON,  AppeUant,  y.  J.  H.  BETHEL, 

Respondent. 

[93  Pac  27.] 
Findings. 

1.  Under  the  conditions  of  the  pleadings  in  this  case:  Reld,  that 
the  following  findings  of  fact  are  sufficient  to  support  a  judgment 
of  dismissal  in  favor  of  defendant:  "That  plaintiff  did  not  pur- 
chase or  p&j  for  the  30,000  shares  which  plaintiff  claims  defendant 
holds  in  trust  for  him;  that  the  allegations  of  plaintiff's  complaint 
herein  are  not  supported  by  the  evidence  and  are  untrue;  that 
the  allegations  of  defendant's  affirmative  defense  are  proven  and 
true." 

(SjUabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  declare  a  trust.  Judgment  of  dismissal  in  favor 
of  defendant.    Plaintiff  appealed.    Affirmed. 

John  0.  Bender,  for  Appellant. 

It  has  been  held  time  and  again  that  any  finding  which  is 
not  responsive  to  the  ijssues  made  by  the  pleadings  should  be 
disregarded,  and  that  such  findings  will  in  no  way  support 
or  lend  any  support  to  the  conclusions  of  law  or  the  judgment 
in  the  case.     (Marks  v.  Say  ward,  50  Cal.  59.) 

The  material  findings  of  fact  made  by  the  court  are  ''that 
the  plaintiff  and  his  father  paid  the  Ozark  Mining  and  Mill- 
ing Company,  Limited,  a  corporation,  $375  for  stock  and 
$125  on  account  of  one  G.  A.  Nehrhood;  tJhat  the  father, 
William  J.  Wilkinson,  received  of  said  stock  50,000  shares  and 
plaintiff  10,000  shares  of  said  stock."  These  facts,  together 
with  the  following  admission  in  the  answer,  **  Defendant  ad- 
mits that  said  corporation  issued  40,000  shares  of  its  capital 
stock  to  him"  are  sufficient  to  support  a  conclusion  of  law 
and  judgment  that  the  defendant  holds  said  stock  in  trust 
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for  the  plaintiff.  Furthermore,  these  facts  cover  all  of  the 
issues  under  the  pleadings  and  were  the  only  facts  which  the 
court  should  have  found.  {Standley  v.  FUni,  10  Idaho,  629, 
79  Pac.  815.) 

'' Findings  of  fact  that  all  the  allegations  of  the  complaint 
are  true,  and  all  the  allegations  of  the  answer,  so  far  as  they 
are  inconsistent  with  the  allegations  of  said  complaint,  are 
not  true,  are  insufficient  to  support  the  judgment."  {Krug 
V.  Lux  Bretving  Co.,  129  Cal.  322,  61  Pac.  1125;  Bank  of 
Woodland  v.  Treadwell,  55  Cal.  379.) 

The  findings  should  be  responsive  to  all  the  material  issues 
made  by  the  pleadings  and  should  cover  all  such  issues. 
{Wood  V.  Broderson,  12  Idaho,  190,  85  Pac.  490.) 

Daniel  Needham,  for  Respondent. 

Appellant  takes  special  exception  to  the  general  findings,^ 
to  wit,  ''That  the  allegations  of  plaintiff's  complaint  are  not 
supported  by  the  evidence  and  are  untrue,"  and  cites  Krug  v. 
Lux  Brewing  Co.,  129  Cal.  322,  61  Pac.  1125.  In  that  case 
the  court  held  that  such  a  finding  is  sufficient,  and  cites  Will- 
iams V.  Hall,  79  CaL  606,  21  Pac.  965.  (See,  also,  Johnson  v. 
KUne,  70  Cal.  186,  11  Pac.  606.) 

In  determining  whether  the  findings  of  fact  support  the 
judgment,  the  findings  must  receive  such  construction  as 
will  uphold  rather  than  defeat  the  judgment;  and  if,  from 
the  facts  found,  other  facts  may  be  inferred  which  support 
the  judgment,  it  will  be  assumed  that  the  trial  court  made 
the  inferences.  (Paine  v.  8a^  Bernardino  Valley  Traction 
Co.,  143  Cal.  654,  77  Pac.  659;  Gardner  v.  Stare,  136  Cal. 
xix,  69  Pac.  426;  Beardsley  v.  Clem,  137  Cal.  328,  70  Pac. 
175.) 

AILSHIE,  C.  J. — This  is  an  appeal  from  the  judgment. 
The  assignments  of  error  go  to  the  sufficiency  of  the  findings 
to  support  the  judgment.  The  only  allegation  in  the  com- 
plaint is  as  follows:  **That  on  or  about  September  20,  1905, 
plaintiff  purchased  from  the  Ozark  Mining  and  Milling  Com- 
pany, Limited,  a  corporation,  fifty  thousand  shares  of  its 
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capital  stock  and  paid  the  full  purchase  price  therefor,  two 
hundred  and  fifty  dollars,  and  said  corporation  issued  forty 
thousand  shares  of  said  stock  to  the  defendant  and  said  de- 
fendant still  holds  thirty  thousand  shares  of  said  stock  for 
the  plaintiff."  To  this  complaint  defendant  answered  as 
follows:  "Defendant  denies  that  on  or  about  September  20, 
1905,  plaintiff  purchased  from  the  Ozark  Mining  and  Milling 
Company,  Limited,  a  corporation,  fifty  thousand  shares  of  its 
capital  stock,  or  any  other  number  of  shares  or  at  all,  or  that 
plaintiff  paid  the  full  purchsBC  price  therefor,  two  hundred 
fifty  dollars,  or  any  other  purchase  price  or  amount  what- 
ever or  at  all.  Defendants  admit  that  said  corporation  issued 
forty  thousand  shares  of  its  capital  stock  to  him.  Defend- 
ant denies  that  he,  said  defendant,  still  holds  thirty  thousand 
shares  of  said  stock  for  the  plaintiff,  or  that  he  ever  at  any 
time  or  at  all  held  any  stock  whatever  or  at  all  for  the  plain- 
tiff. And  for  a  separate  and  special  defense  to  plaintiff's 
cause  of  action,  defendant  alleges  that  he  is  the  owner  and 
holder  of  thirty  thousand  five  hundred  shares  of  the  corpora- 
tion stock  of  the  said  Ozark  Mining  and  Milling  Company, 
Limited/' 

The  cause  was  tried  to  the  court  without  a  jury,  and  at  the 
close  of  the  trial  the  court  made  and  caused  to  be  filed  a 
document  entitled  ** Judgment  of  Dismissal,"  the  principal 
portion  of  which  is  a  recital  of  facts  the  court  finds  from  the 
evidence,  ending  with  the  conclusion  of  law  "that  the  defend- 
ant does  not  hold  thirty  thousand  shares  of  the  capital  stock 
of  the  Ozark  Mining  and  Milling  Company  in  trust  for  plain- 
tiff or  otherwise  or  at  all  for  plaintiff."  The  greater  part  of 
the  findings  is  with  reference  to  some  purported  agreement 
or  contract  that  had  been  entered  into  between  the  plaintiff 
and  his  father  and  one  G.  A.  Nehrhood,  in  regard  to  the 
purchase  of  something  like  150,000  shares  of  the  capital  stock 
of  the  Ozark  Mining  and  Milling  Company.  None  of  these 
findings  have  the  slightest  reference  to  the  issues  as  made  by 
the  pleadings  (if,  indeed,  any  issues  were  made  by  the  plead- 
ings). They  were  outside  of  the  issues  entirely  and  not  re- 
sponsive thereto,  and  can  in  no  way  support  the  judgment 
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in  this  case.  The  only  findings  which  in  any  way  refer  to  or 
are  responsive  to  the  issues  are  as  follows:  *'That  plaintiff 
did  not  purchase  or  pay  for  the  30,000  shares  which  plain- 
tiff claims  defendant  holds  in  trost  for  him ;  that  the  allega- 
tions of  plaintiff's  complaint  herein  are  not  supported  by  the 
evidence  and  are  untrue;  that  the  allegations  of  defendant's 
aflSrmative  defense  are  proven  and  true." 

It  will  be  seen  at  once  that  the  pleadings  and  findings  in 
this  case  were  rather  scant,  and  it  is  uncertain  as  to  just 
what  issue  was  being  tried.  The  evidence  is  not  in  the  rec- 
ord. We  are  inclined  to  think,  however,  that  whatever  issues 
were  joined  by  the  pleadings  are  covered  by  the  foregoing 
findings  of  fact.  Under  the  rule  as  adopted  by  this  court  in 
Eastwood  V.  Standard  Mines  it  Milling  Company,  11  Idaho, 
195,  81  Pac.  382,  that  the  appellate  court  will  give  to  the 
findings  of  the  trial  court  the  most  liberal  construction  con- 
sonant with  the  language  employed  in  order  to  uphold  the 
judgment,  we  are  inclined  to  hold  that  the  findings  in  this 
case  are  sufficient  to  cover  whatever  issues  were  made  and  to 
support  the  judgment  in  favor  of  the  defendant. 

Judgment  affirmed  with  costs  in  favor  of  respondent. 

Sullivan,  J.,  concurs. 


(December  13,  1907.) 

VILLAGE  OF  HAILEY,  a  Municipal  Corporation,  Respond- 
ent, V.  W.  T.  RILEY,  AppeUant 

[92  Pae.  756.] 

Appeal— IlNiwRTAKmG — ^Waiver— Oeetipicate  op  Clerk  to  Tsanscbift. 

1.  Bevised  Statutes,  section  4821,  requires  that  the  transcript  be 
accompanied  by  a  certificate  of  the  clerk  or  attorneys,  that  an  un- 
dertaking on  appeal  in  due  form  has  been  properly  filed,  or  a  stipu- 
lation of  the  parties  waiving  the  same. 

2.  An  affidavit  of  the  parties  or  of  the  attorneys  cannot  be  substi- 
tuted for  the  certificate  of  the  clerk  or  attorneys,  as  required  by 
Bevised  Statutes,  section  4821. 
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3.  Where  the  record  does  not  show  bj  the  certificate  of  the  cleric 
or  attomejB  that  an  undertaking  on  appeal  has  been  properly  filed, 
and  there  is  no  waiver  of  such  undertaking,  this  court  will  assume 

*  that  no  undertaking  on  appeal  was  filed  in  due  form. 

4.  If  the  clerk  and  attorneys  decline  to  certify  that  an  undertak- 
ing has  been  filed  in  due  form,  and  there  is  no  waiver  of  such  under- 
taking, when  an  undertaking  has  in  fact  been  filed,  a  certified  copy 
of  the  undertaking  on  appeal  may  be  brought  to  this  court,  from 
which  this  court  will  determine  the  fact  whether  an  undertaking 
has  been  filed  in  due  form. 

5.  Where  no  undertaking  on  appeal  is  filed  in  the  lower  court, 
the  requirements  of  the  statute  cannot  be  complied  with  by  filing 
an  undertaking  on  appeal  in  this  court  which  is  approved  by  a 
justice  of  this  court,  under  Revised  Statutes,  section  4822. 

6.  A  motion  to  dismiss  an  appeal,  on  the  ground  that  no  under- 
taking on  appeal  has  been  given  in  the  district  court,  is  not  indefi- 
nite or  uncertain,  as  the  reason  is  fully  stated  in  the  motion  itself. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Blaine  County.  Hon. 
Lyttleton  Price,  Judge. 

Action  to  quiet  title  to  an  interest  or  estate  in  a  ditch  and 
laterals.  Judgment  for  plaintiff.  Defendant  appeals.  Mo- 
tion to  dismiss  appeal.    Motion  sustained. 

Richards  &  Haga  and  R.  M.  Angel,  for  Appellant. 

If  jurisdiction  is  secured  through  the  voluntary  appear- 
ance of  the  respondent,  it  is  immaterial  to  the  court  whether 
or  not  an  undertaking  has  been  filed.  (2  Bncy.  of  PL  &  Pr. 
618,  619,  632;  17  Am.  &  Eng.  Ency.  of  Law,  1063,  1064.) 

A  good  and  sufficient  undertaking  approved  by  the  justices 
of  the  supreme  court  was  filed  in  this  court  before  the  hear- 
ing of  the  motion  to  dismiss  the  appeal.  (Rev.  Stats.,  sees. 
4,  4822;  Hoagland  v.  Hoagland,  18  Utah,  304,  54  Pac.  978; 
Morse  v.  Callantine,  19  Mont.  87,  47  Pac.  635;  Spreckels  v. 
Spreckels,  114  Cal.  60,  45  Pac.  1022.) 

Errors  on  the  part  of  the  officer  of  the  court  in  filing  or 
failing  to  file  papers  as  directed  are  never  held  to  operate 
against  the  litigant,  and  such  mistakes  and  errors  are  always 
construed  so  as  to  validate  the  proceedings.     {Zienke  v.  Norths 
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•m  Pac.  By.  Co.,  7  Idaho,  746,  65  Pac.  431 ;  Hawthorn  v.  East 
Portland,  12  Or.  210,  6  Pac.  685.) 

On  motion  to  dismiss  appeal,  it  is  the  duty  of  the  party 
to  state  his  ground  specifically,  and  if  he  fails  to  do  so,  the 
court  ought  to  disregard  the  motion.  {Jackson  v.  Barrett, 
12  Idaho,  465,  469,  86  Pac.  270.) 

The  identical  question  now  under  consideration  was  passed 
upon  by  the  supreme  court  of  California  in  Hewes  v.  Oar- 
vilie  Mfg.  Co.,  62  Cal.  516;  Bobinson  v.  Templar  Lodge,  114 
Cal.  41,  45  Pac.  998. 

Sullivan  &  Sullivan  and  McFadden  &  Brodhead,  for  Be- 
spondenl 

The  fact  that  an  undertaking  was  filed  in  due  form  and 
time,  or  waived,  must  affirmatively  appear  from  the  clerk's 
certificate  to  the  transcript,  or  by  written  admission  or  waiver 
of  counsel.  (2  Spelling  on  New  Trial  and  Appellate  Prac- 
tice, sec.  545.)  A  case  of  this  kind  is  not  one  of  insufficiency, 
but  one  of  no  undertaking.  {Iverson  v.  Jones  (Cal.),  5  Pac. 
626 ;  Little  v.  Jacks,  68  Cal.  343,  8  Pac.  856,  9  Pac.  264,  11 
Pac.  128.) 

Where  defendants  have  failed  to  file  an  undertaking  on 
appeal  they  cannot  perfect  the  appeal  by  filing  an  undertak- 
ing in  the  supreme  court.  {Cook  v,  0.  S.  L.  etc.  By.  Co.,  7 
Utah,  416,  27  Pac.  5;  Pac.  Pav.  Co.  v.  Bolton,  89  Cal.  154,  26 
Pac.  650;  Brown  v.  Hanley,  3  Idaho,  219,  28  Pac.  425.) 

If  appellant  seeks  to  show  that  it  was  through  an  error 
of  the  clerk  that  undertaking  was  not  filed  at  the  proper 
time,  he  is  not  entitled  to  the  relief  asked ;  for  from  the  affi- 
davits before  this  court  it  is  readily  seen  that  if  any  error 
was  made,  it  was  made  through  the  carelessness  of  defendant ; 
that  he  did  not  use  due  diligence  in  having  his  undertaking 
filed. 

STEWART,  J. — The  respondent  moves  to  dismiss  the  ap- 
peal in  this  case  upon  the  ground  that  no  undertaking  on 
appeal  has  been  filed  in  said  cause.  Revised  Statutes,  section 
4821,  provides  that  the  copies  provided  for  in  the  last  three 
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sections  must  be  certified  to  be  correct  by  the  clerk  or  the 
attorneys  and  must  be  accompanied  with  a  certificate  of  the 
clerk  or  attorneys  that  an  undertaking  on  appeal  in  due  form 
has  been  properly  filed,  or  a  stipulation  of  the  parties  waiving 
an  undertaking.  The  eertificate  attached  to  the  transcript 
in  this  case  is  as  follows:  ''It  is  hereby  stipulated  by  the 
attorneys  for  the  respondent,  that  the  foregoing  transcript 
contains  full,  true  and  correct  copies  of  the  judgment-roll, 
complaint,  answer,  findings  of  fact  and  conclusions  of  law, 
judgment,  notice  of  intention  to  move  for  a  new  trial,  state- 
ment of  the  case  on  motion  for  a  new  trial,  order  allowing 
statement  on  motion  for  a  new  trial,  order  overmling  motion 
for  a  new  trial,  and  notice  of  appeal  in  the  above-entitled 
cause."  This  stipulation  is  signed  by  the  respective  counsel 
for  appellant  and  respondent  So  far  as  the  record  is  con- 
cerned, there  is  no  certificate  attached  to  the  record  by  the 
clerk  or  the  attorneys  to  the  effect  that  an  undertaking  on 
appeal  in  due  form  has  been  properly  filed,  and  no  stipula- 
tion of  the  parties  waiving  the  undertaking. 

There  is  filed  in  this  court  an  affidavit  of  the  clerk  pf  the 
district  court  that  a  bond  for  costs  and  damages  on  appeal 
was  presented  to  him  on  the  twenty-third  day  of  May,  1906, 
for  the  purpose  of  having  Thomas  Mizner  and  Leon  Fold 
justify  as  sureties,  and  that  nothing  was  said  about  filing 
the  bond;  that  the  clerk  knew  no  better  and  filed  the  bond 
on  said  day;  that  the  appellant,  W.  T.  Riley,  gave  no  in- 
structions as  to  the  filing  of  such  bond;  that  on  the  twenty- 
fourth  day  of  May,  B.  M.  Angel,  one  of  the  attorneys  for 
the  defendant,  appellant  here,  came  into  the  clerk's  offiee 
with  a  notice  of  appeal  and  directed  said  clerk  to  file  the 
same,  and  on  the  twenty-fifth  day  of  May  said  Angel  sug- 
gested to  said  clerk  that  the  undertaking  should  be  filed  after 
the  notice  of  appeal,  and  that  said  clerk  suggested  that  the 
same  be  withdrawn  and  refiled,  but  that  said  Angel  requested 
the  affiant  clerk  to  change  the  date  of  filing  said  undertaking 
on  appeal,  from  the  twenty-third  day  of  May  to  the  twenty- 
fourth  day  of  May,  and  that  said  clerk  erased  the  figure  ''3" 
of  the  filing  date,  and  then  and  there  inserted  the  figure 
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*'4/'  making  the  same  read,  "May  24th."  Thus  it  appears 
from  this  afiSdavit  that  an  undertaking  on  appeal  was  pre- 
sented to  the  clerk  on  the  twenly-third  day  of  May  and  the 
filing  mark  placed  thereon,  but  as  it  was  done  without  the 
authority  of  the  appellant  or  his  attorney,  the  same  was 
afterward  changed  and  refiled  on  the  24th,  and  upon  these 
facts  counsel  for  the  appellant  contend  that  an  undertaking 
on  appeal  in  said  cause  was  filed. 

In  the  case  of  Watson  v.  Cornell,  52  Cal.  644,  the  court 
says:  ''The  record  does  not  contain  a  copy  of  the  undertaking 
on  appeal,  nor  does  the  certificate  of  the  clerk,  so  far  as  it 
relates  to  the  undertaking  on  appeal,  conform  to  section  953 
of  the  Code  of  Civil  Procedure"  (which  is  the  same  as  section 
4821  of  the  Revised  Statutes  of  Idaho). 

In  the  case  of  Winder  v.  Hendrick,  54  Cal.  275,  the  court 
says:  **In  the  absence  of  any  certificate  by  the  clerk  that 
the  undertaking  is  *in  due  form/  or  of  any  copy  of  the 
undertaking  certified  by  that  oflScer,  we  must  assume  the 
instrument  on  file  below  not  to  be  in  due  form.  Neither 
the  affidavit  of  the  appellant  nor  that  of  the  clerk  himself 
can  be  substituted  for  the  certificate  required  by  section  953 
of  the  Code  of  Civil  Procedure." 

In  the  case  of  Pacific  Mutual  Life  Ins,  Co.  v.  Edgar,  132 
Cal.  197,  64  Pac.  260,  the  court  says:  "That  the  copies  so 
furnished  (referring  to  the  record)  must  be  certified  by  the 
clerk  or  the  attorneys  to  be  correct,  *and  must  be  accom- 
panied with  a  certificate  of  the  clerk  or  attorneys  that  an 
undertaking  on  appeal  in  due  form  has  been  properly  filed, 
or  a  stipulation  of  the  parties  waiving  an  undertaking.'  The 
language  of  the  code  is  unambiguous,  and  it  has  been  held 
that  the  transcript  must  show  that  an  undertaking  has  been 

filed  in  due  time After  certifying  that  the  copies  of 

the  complaint,  etc.,  are  true  and  correct,  the  certificate  states : 
*I  further  certify  that  an  undertaking  in  due  form  of  law 
is  on  file  in  my  office.'  This  is  clearly  insufficient.  It  does 
not  appear  that  it  refers  to  an  undertaking  on  appeal,  nor 
that  it  was  properly  filed,  neither  does  it  show  the  date  of 
filing.  While  we  would  not,  in  all  cases,  require  the  exact 
Idaho,  Vol.  13-48 
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language  of  the  code  to  be  followed  in  the  certificate,  yet  it 
mnst  appear  that  an  undertaking  on  appeal  has  been  prop- 
erly filed.  If  the  certificate  does  not  so  state,  it  might  show 
the  date  of  filing  the  undertaking  or  a  copy  of  the  undertak- 
ing. It  must  appear,  however,  that  such  an  undertaking  has 
been  filed,  either  'properly'  or  of  a  date  that  shows  it  was 
in  due  time." 

The  statute  requires  that  the  derk,  or  attorneys,  certify 
that  an  undertaking  on  appeal  in  due  form  has  been  properly 
filed,  or  that  a  stipulation  of  the  parties  has  been  made 
waiving  such  undertaking.  In  this  case  it  does  not  appear 
from  the  record  that  the  clerk  or  attorneys  made  such  cer- 
tificate, neither  does  it  appear  that  the  parties  waived  such 
undertaking. 

Counsel  for  appellant,  however,  contend  that  the  respond- 
ent has  waived  the  filing  of  such  undertaking  by  his  acts. 
The  judgment  was  entered  February  6,  1906.    The  order 
overruling  the  motion  for  a  new  trial  was  made  and  filed 
April  24,  1906.    The  transcript  was  filed  in  this  court  on 
July  20,    1906.    On  July  11,  1906,  a  stipulation  was  entered 
into  by  the  respective  counsel,  extending  the  time  to  file 
briefs  on  the  part  of  the  appellant  to  September  1,  1906,  and 
on  the  part  of  respondent  to  November  1,  1906.    On  August 
29,  1906,  a  further  stipulation  was  entered  into  by   the  re- 
spective counsel  extending  the  time  to  file  briefs  on  the  part 
of  the  appellant  to  September  15,  1906,  and  on  the  part  of 
the  respondent  to  a  reasonable  time  thereafter,  or  such  time 
as  the  law  would  allow.     The  motion  to  dismiss  the  appeal 
on  the  ground  that  no  undertaking  on  appeal  had  been  filed, 
was  served  upon  the  appellant  on  the  twenty-fourth  day  of 
October,  1906,  noticing  said  motion  for  hearing  for  November 
26,  1906. 

In  the  case  of  Perkins  v.  Cooper,  87  Cal.  241,  25  Pac.  411, 
the  court  says:  ''In  In  re  Skerrett,  80  Cal.  63,  22  Pac.  85,  it 
was  held  that,  in  order  to  entitle  certain  parties  to  appeal 
without  filing  an  undertaking,  under  section  946  of  the  Cede 
of  Civil  Procedure,  the  order  dispensing  with  the  undertaking 
must  be  made  within  the  time  prescribed  by  law  for  filing 
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the  undertaking.  So  far  as  the  filing  of  an  undertaking  is 
to  be  waived,  it  must  be  done  within  the  time  for  filing; 
otherwise,  the  appeal  is  lost.'* 

In  the  case  of  Fomi  v,  ToeU,  95  Cal.  442,  30  Pac.  578, 
the  court  holds  that  after  the  time  for  appeal  has  expired, 
a  stipulation  would  not  waive  a  compliance  with  the  statute. 

Revised  Statutes,  section  4808,  provides  that  "the  appeal 
is  ineffectual  for  any  purpose,  unless  within  five  days  after 
service  of  the  notice  of  appeal,  an  undertaking  be  filed,  or  a 
deposit  of  money  be  made  with  the  clerk,  as  hereinafter  pro- 
vided, or  the  undertaking  be  waived  by  the  adverse  party  in 
writing."  No  undertaking  having  been  given  in  the  district 
court,  and  the  same  not  having  been  waived,  the  appeal  was 
ineffectual  and  there  was  no  case  in  this  court  at  the  time 
the  stipulations  entered  into  by  counsel  were  made.  If  the 
clerk  or  attorneys  refuse  to  certify,  and  the  parties  refuse  to 
waive  the  undertaking  on  appeal,  a  certified  copy  of  the 
undertaking  may  be  brought  here  with  all  filings  and  indorse- 
ments, and  from  that  record  this  court  could  determine 
whether  the  law  had  been  complied  with  in  giving  and  filing 
the  undertaking.  A  stipulation  extending  time  for  filing 
brie&,  entered  into  after  the  time  for  filing  the  undertaking 
on  appeal  has  expired,  is  not  a  waiver  of  the  filing  of  said 
undertaking. 

Counsel  argues  that  the  motion  to  dismiss  the  appeal  is 
indefinite  and  uncertain,  and  fails  to  state  the  reason  for 
the  dismissal.  The  motion,  however,  specifies  that  no  under- 
taking on  appeal  has  been  filed.  This  could  not  be  any  more 
specific.  It  was  notice  that  no  undertaking  whatever  had 
been  filed,  and  it  is  as  specific  and  certain  as  language  could 
make  it. 

An  undertaking  was  filed  in  this  court  on  the  twenty-fourth 
day  of  November,  1906,  and  was  approved  by  a  justice  of  this 
court,  and  for  that  reason  the  appellant  argues  that  the  appeal 
should  not  be  dismissed.  Where  no  undertaking  on  appeal 
is  given  in  the  trial  court,  the  appeal  becomes  ineffectual  for 
any  purpose,  and  the  fact  that  an  undertaking  is  given  in 
this  court  as  provided  by  Revised  Statutes,  section  4822,  does 
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not  waive  the  provisions  of  the  statute  or  save  the  appeUant'g 
right,  as  against  a  motion  to  dismiss  the  appeal  upon  the 
ground  that  no  undertaking  on  appeal  was  giv^i.  The  appeal 
in  this  case  will  be  dismissed.    Costs  awarded  to  respondent. 

Ailshie,  0.  J.,  concun. 

Sullivan,  J.,  sat  at  the  hearing  but  did  not  participate  in 
this  decision. 


(December  20,  1907.) 

HETTIE  B.  AMES,  AppeUant,  v.  STEPHEN  B.  HOWES, 

Respondent. 

[93  Pac  35.] 

€k>icPLAmT — ^DsmrBBEa — Cause  (fw  Action — Statuts  or  Lhotations— 
Tbusts — Express  and  Impued — Amendment  or  OoMFLAnrr — ^Ten- 
ants IN  Common — OusTsa— Advsese  Possession — ^Rbai«  EsTAfs— 
Deed — ^Notic»  or. 

1.  Heldf  that  the  demurrer  to  the  complaint  ^vas  properly  su- 
tained. 

2.  The  trust  alleged  in  the  complaint  is  an  implied  trust,  or  one 
arising  from  an  implication  of  law,  and  was  not  an  express  trust 
ereated  by  the  direct  and  positive  acts  of  the  parties. 

3.  Express  trusts  are  not  within  the  operation  of  the  statuts 
of  limitations,  but  trusts  which  arise  from  an  implication  of  law 
or  constructive  trusts  are  within  the  operation  of  the  statute  of 
limitations.    (Revised  Statutes,  sec.  4036.) 

4.  Where  one  cotenant  takes  a  deed  conveying  to  him  a  part  of 
the  real  estate  owned  by  said  cotenants  and  records  said  deed  in 
the  proper  office,  such  recordation  is  notice  of  the  cotenant 'b  claim 
to  such  real  estate. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Bonner  County.     Hon.  W.  W.  Woods,  Judge. 

Action  to  recover  an  interest  in  certain  mining  claiins. 
Demurrer  to  complaint  sustained  and  judgment  of  dismissal 
entered.    Affirmed. 
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R.  E.  McFarland,  for  Appellant. 

Before  a  tenant  in  common  can  rely  on  an  ouster  of  bis 
ootenants,  he  must  claim  the  entire  title  to  the  land  to  himself 
and  must  hold  an  exclusive  and  adverse  possession  against 
every  other  person.  (Schoonover  v,  Tyner  et  al,  72  Kan. 
475,  84  Pae.  124;  Clark  v.  Beard,  59  W.  Va.  669,  53  S.  E.  597 ; 
Chapman  v.  KuUman,  191  Mo.  237,  89  S.  W.  924.) 

The  complaint  showjs  that  Ames  held  an  undivided  one- 
fourth  interest,  which  was  never  held  or  claimed  by  Howes, 
and  it  does  not  show  that  Howes  ever  ousted  Ames  or  held 
the  entire  property  adverse  to  him,  and  the  presumption  is,  in 
tbe  absence  of  evidence  to  the  contrary,  that  if  Howes  and  not 
Ames  remained  in  possession,  he  held  possession  for  his  co- 
tenant  as  well  as  for  himself,  in  which  case  the  statute  of  limi- 
tations cannot  be  successfully  pleaded  in  bar.  {Sume  et  al.  v. 
Long  et  al,  53.Iowa,  299,  5  N.  W.  193.) 

Tinder  the  facts  of  this  case  the  said  Howes  became  trustee 
of  an  express  trust,  and  the  statute  of  limitations  did  not 
begin  to  run  till  the  second  day  of  May,  1906,  when  the  appel- 
lant made  demand  upon  him  to  convey  the  one-fourth  inter- 
est to  her  and  he  refused  so  to  do  and  laid  claim  to  the  prop- 
erty. (Wood  on  Limitations  of  Actions,  3d  ed.,  sec.  200; 
McClure  v.  Colyear,  80  CaJ.  378,  22  Pae.  175;  Roach  v.  Caraffa 
et  al,  77'Cal.  330,  19  Pae.  25;  Broder  et  al.  v.  Conklin  et  al., 
77  Cal.  330, 19  Pae.  513;  Luco  v.  DeToro,  91  Cal.  405,  27  Pae. 
1082;  Hovey  v.  Bradbury,  112  Cal.  620,  44  Pae.  1077.) 

Charles  L.  Heitman,  for  Bespondent. 

**The  possession  of  one  tenant  asserting  an  exclusive  right 
to  the  land  under  a  deed  conveying  the  land  to  him  by  specific 
description  is  adverse  to  his  cotenant  having  notice  of  the 
deed.  The  registration  of  a  deed  under  which  a  tenant  in 
common  claims  exclusive  right  to  the  land  is  notice  thereof 
to  his  cotenant "  {Pucketi  v.  McDaniel,  8  Tex  Civ.  App.  636, 
28  S.  W.  360,  and  cases  and  authorities  cited;  Winterbum  v. 
Chambers,  91  Cal.  171,  27  Pae.  658;  Burgett  v.  Taliaferro, 
118  Dl.  503,  9  N.  E.  334;  Greenhill  v.  Biggs,  85  Ky.  155,  7  Am, 
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St.  Rep.  579,  2  S.  W.  774;  Mayes  v.  Manning,  73  Tex.  43, 
11  S.  W.  137;  Church  v.  Waggoner,  78  Tex.  200,  14  S.  W. 
581.) 

The  statute  of  limitations  applies  between  tenants  in  com- 
mon where  one  holds  under  mere  color  of  title.  (Aldrich  v. 
Griffith,  66  Vt.  390,  29  Atl.  376.) 

'' Express  trusts  are  created  by  contracts  and  agreements 
which  directly  and  expressly  point  out  the  persons,  property, 
and  purposes  of  the  trust.  Implied  trusts  are  those  which 
the  law  implies  from  the  language  of  the  contract  and  the  evi- 
dent intent  and  purpose  of. the  parties."  {Wilsan  v,  Welles, 
79  Minn.  53,  81  N.  W.  549;  Perry  on  Trusts,  sees.  24,  25;  15 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1123;  8  Words  and 
Phrases,  p.  7121.) 

There  is  not  the  slightest  intimation  in  either  of  the  com- 
plaints that  there  was  any  agreement  between  respondent  and 
Ames  that  respondent  should  hold  the  one-fourth  undivided 
interest  in  said  properties,  in  controversy  herein,  in  trust  for 
Ames. 

The  complaint  showed  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations,  and  that  being  the  case,  the 
point  was  properly  raised  by  demurrer.  {Chemung  Min,  Co. 
V.  Hanley,  9  Idaho,  786,  77  Pac.  226.) 

SULLIVAN,  J. — This  action  was  commenced  by  the  appel- 
lant to  recover  the  title  to  certain  mining  claims.  The  action 
was  brought  in  Kootenai  county  prior  to  the  creation  of 
Bonner  county  out  of  a  portion  of  Kootenai,  and  this  action 
was  transferred  to  Bonner  county.  It  appears  from  the  alle- 
gations of  the  amended  complaint  that  the  husband  of  the 
appellant  and  the  respondent  became  joint  and  equal  owners 
of  certain  mining  claims,  they  having  discovered  and  located 
the  same  in  1897 ;  that  on  the  fourth  day  of  September,  1899, 
while  they  were  joint  and  equal  owners  of  said  mining  claims, 
a  corporation  known  as  the  Grand  Copper  Mining  Company 
was  organized  under  the  laws  of  the  state  of  Washington,  and 
it  is  alleged  that  by  fraud  and  deceit,  and  through  fraudulent 
promises  and  representations,  and  without  any  consideration 
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therefor,  it  induced  said  Ames  and  Howes  to  transfer  by 
deed  a  three-fourths  interest  in  and  to  said  mining  claims 
to  said  corporation;  that  thereafter,  on  the  third  day  of  April, 
1900,  the  said  Ames  and  Howes  commenced  an  action  in  the 
district  court  of  the  first  judicial  district  in  and  for  Kootenai 
county  against  said  corporation  to  recover  the  title  to  said 
properties  and  to  require  said  corporation  to  reconvey  to 
them  the  mining  interests  so  conveyed  as  aforesaid;  that 
thereafter  on  the  twenty-seventh  day  of  April,  1900,  a  judg- 
ment and  decree  was  entered  in  favor  of  respondents,  requir- 
ing the  said  corporation  to  reconvey  to  them  said  interests  in 
said  mining  claims;  that  thereafter,  on  the  twelfth  day  of 
June,  1900,  the  said  corporation,  pretending  to  comply  with 
the  requirements  of  said  judgment,  executed  and  delivered  to 
said  Howes  a  quitclaim  deed  conveying  to  him  an  undivided 
three-fourths  interest  in  and  to  all  of  said  mining  claims, 
which  deed  was  on  the  twentieth  day  of  June,  1900,  filed  for 
record  in  the  recorder's  office  of  said  county;  and  that  said 
corporation  executed  and  delivered  to  said  Ames  a  quitclaim 
deed  conveying  to  him  an  undivided  one-fourth  interest  in 
and  to  said  mining  claims,  which  quitclaim  deed  was  on  the 
twentieth  day  of  June,  1900,  duly  recorded  in  the  office  of  the 
county  recorder  of  said  county ;  that  at  all  of  said  times  said 
Ames  owned  and  was  entitled  to  an  undivided  one-half  inter- 
est in  and  to  said  mining  properties,  and  the  said  Howes  was 
entitled  to  and  owned  only  an  undivided  one-half  interest 
in  and  to  said  mining  claims ;  that  by  the  deed  of  conveyance 
conveying  to  said  corporation  the  said  mining  claims  the  said 
Howes  pretended  to  convey  to  said  corporation  a  three-fourths 
interest  therein,  but  that  he  only  owned  an  undivided  one-half 
interest  in  said  mining  properties,  and  has  never  at  any  time 
owned  any  greater  interest  than  one-half  thereof;  that  at  the 
time  said  deeds  were  executed  by  Ames  and  Howes  to  said 
corporation,  there  remained  to  the  said  Ames  an  undivided 
and  undisposed  of  one-fourth  interest  in  and  to  all  of  said 
properties,  and  that  said  quitclaim  deed  from  the  said  cor- 
poration to  the  said  Howes,  which  pretended  and  purported 
to  convey  to  said  Howes  a  three-fourths  interest  in  said  min- 
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ing  claims,  in  fact  and  in  truth  conveyed  to  said  Howes  only 
an  undivided  one-half  interest,  and  that  if  it  should  be  held 
by  the  court  that  said  deed  from  said  corporation  conveyed 
to  said  Howes  a  three-fourths  interest  in  said  claims,  then  one- 
third  of  said  interest  so  conveyed  belonged  to,  and  should 
have  been  conveyed  to,  the  said  Ames,  and  that  the  said 
Howes  has  held  that  interest  in  trust  for  Ames. 

It  is  further  alleged  that  on  August  13, 1904,  the  said  Ames 
died  intestate,  leaving  no  heirs  except  his  said  wife,  Hettie  E. 
Ames,  the  appellant,  and  that  he  left  no  estate  except  his 
said  interest  in  said  mining  claims,  and  that  he  at  the  time  of 
his  death  left  no  unpaid  debts.  It  is  further  alleged  that 
said  deed  of  said  corporation  conveying  a  three-fourths  inter- 
est in  said  claims  to  Howes  creates  a  cloud  upon  the  title  of 
the  plaintiff  as  heir  at  law  of  said  Ames,  deceased,  in  and  to- 
the  said  undivided  one-fourth  interest  in  said  mining  claims. 

It  is  further  alleged  that  on  the  second  day  of  May,  1906,. 
at  Kootenai  county,  plaintiff  made  written  demand  upon  de- 
fendant to  convey  to  her  as  sole  surviving  heir  at  law  of  said 
Ames,  deceased,  the  said  one-fourth  interest  in  and  to  said 
mining  properties,  but  that  said  defendant  for  the  first  time* 
then  and  there  laid  claim  thereto  and  refused  and  still  refuses 
to  convey  to  her  said  one-fourth  interest.  The  prayer  is  that 
plaintiff  be  decreed  to  be  entitled  to  an  undivided  one-fourth 
interest  in  and  to  said  mining  claims,  and  that  Howes  be  com- 
pelled to  convey  to  her  by  good  and  sufScient  deed,  said  inter- 
est, and  that  said  Howes  held  said  one-fourth  interest  as 
trustee  for  Ames,  and  now  holds  the  same  in  trust  for  the 
plaintiff,  and  that  said  deed  from  the  mining  company  be 
so  reformed  as  to  convey  to  said  Howes  only  one-half  interest 
in  said  claims,  and  that  the  cloud  created  by  said  deed  to  said 
one-fourth  interest  be  removed  and  that  the  title  to  the  same 
be  quieted. 

It  will  be  observed  that  the  complaint  is  drawn  upon  and 
proceeds  upon  the  theory  that  Howes  holds  the  title  to  said 
one-fourth  interest  in  trust  for  plaintiff,  and  that  he  be  com- 
pelled to  convey  said  interest  to  the  plaintiff. 
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To  the  amended  complaint  was  filed  a  demurrer  based  upon 
two  grounds.  The  first  was  that  said  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  second,  that  the  alleged  cause  of  action  is  barred  by  the 
provisions  of  section  4036  of  the  Revised  Statutes  of  Idaho. 

We  will  state  here  that  after  the  original  complaint  was 
filed,  a  demurrer  was  interposed  thereto  on  the  grounds  above 
stated,  and  was  sustained  by  the  court,  and  the  plaintiff  given 
time  in  which  to  file  an  amended  complaint.  An  amended 
complaint  was  filed  which  was  a  copy  of  the  original  com- 
plaint, except  that  to  the  twelfth  allegation  of  the  complaint 
was  added  the  following  words,  to  wit:  ''For  the  first  time 
then  and  there  laid  claim  to  the  same,  and."  The  de- 
murrer to  the  amended  complaint  was  based  on  the  same 
grounds  as  the  demurrer  to  the  complaint.  Before  the  de- 
murrer to  the  amended  complaint  was  decided  by  the  court, 
counsel  for  respondent  filed  a  motion  to  strike  the  amended 
complaint  from  the  files  on  the  ground  (1)  that  it  is  identical 
in  language  with  and  the  exact  duplicate  of  the  original  com- 
plaint; (2)  that  on  the  fourth  day  of  January,  1907,  the  court 
sustained  defendant's  demurrer  to  the  original  complaint  on 
the  ground  that  the  action  was  barred  by  the  statute  of  limi- 
tations, to  which  ruling  of  the  court  counsel  for  the  plaintiff 
excepted  and  was  allowed  thirty  days  from  the  fourth  day  of 
January,  1907,  in  which  to  prepare,  file  and  serve  an  amended 
complaint;  that  plaintiff  did  on  the  fourteenth  day  of  Janu- 
ary, file  said  amended  complaint ;  that  the  order  so  made  on 
the  fourth  day  of  January  sustaining  the  demurrer  has  never 
been  appealed  from  and  is  in  full  force  and  effect.  Said 
motion  was  sustained  by  the  court  and  the  action  was  dis- 
missed and  judgment  of  dismissal  'entered.  The  appeal  is 
from  that  judgment. 

It  is  first  contended  by  counsel  for  appellant  that  the  de- 
murrer to  the  complaint  should  have  been  overruled,  for  the 
reason  the  complaint  shows  that  at  the  time  the  defendant  and 
the  deceased,  Ames,  conveyed  the  properties  to  said  mining 
company,  Ames  held  and  owned  an  undivided  one-half  inter- 
est therein ;  that  Ames  and  Howes  joined  in  an  action  for  the 
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cancellation  of  the  conveyance  made  by  them  to  the  mining 
company;  and  that  on  obtaining  a  decree  canceling  said  con- 
veyance, the  mining  company  conveyed  to  the  respondent 
Howes  a  three-fourths  interest  in  said  mining  claims,  and  to 
said  Ames  a  one-fourth  interest.  The  facts  there  stated  are 
correct,  but  it  further  appears  from  said  complaint  that  Howes 
had  conveyed  to  said  mining  company  a  three-fourths  interest 
in  said  mining  claims,  and  that  Ames  had  conveyed  to  it  only 
a  one-fourth  interest  therein.  There  is  no  allegation  in  the 
complaint  showing  why  that  was  done  in  that  way,  or  showing 
whether  it  was  done  through  nvistake  or  not.  Ames  must 
have  known  that  he  only  conveyed  a  one-fourth  interest  in 
and  to  said  mining  claims,  and  under  the  decree  of  the  court, 
the  mining  company  reconveyed  to  him  said  one-fourth  inter- 
est. 

It  is  also  alleged  in  said  complaint  that  the  mining  com- 
pany, under  said  decree  and  judgment,  pretended  and  pur- 
ported to  convey  to  said  Howes  a  three-fourths  interest  in 
said  mining  claims,  when  in  fact  and  in  truth  it  conveyed  to 
him  only  an  undivided  one-half  interest.  The  whole  plead- 
ing, as  we  understand  it,  purports  to  allege  that  the  mining 
<*ompany,  disregarding  said  decree,  conveyed  a  greater  inter- 
est in  said  mining  claims  to  said  Howes  than  he  was  entitled 
to,  and  alleges  that  said  Howes  holds  the  same  in  trust  for 
Ames. 

The  demurrer  to  the  complaint  was  sustained  upon  the 
ground  that  it  appeared  upon  the  face  of  the  complaint  that 
the  cause  of  action  therein  mentioned  was  barred  by  the 
statute  of  limitations.  We  think  that  the  demurrer  was 
properly  sustained,  for  the  reason  that  if  there  was  any  trust 
alleged  in  the  complaint,  it  was  a  trust  arising  from  an  impli- 
cation of  law,  an  implied  trust.  It  was  not  an  express  trust, 
as  it  is  not  alleged  that  it  was  created  by  contract,  but  arises 
from  the  fact  that  the  mining  company  had  conveyed  a  greater 
interest  in  said  claims  to  Howes  than  he  was  entitled  to, 
although  it  reconveyed  to  him  just  the  same  interest  that 
he  had  conveyed  to  it.  Express  trusts  are  those  which  are 
created  by  the  direct  and  positive  acts  of  the  parties  by 
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writing,  deed  or  will.  (3  Words  and  Phrases,  p.  2611,  and 
authorities  there  cited;  Perry  on  Trusts,  sec.  2425.)  It  is 
stated  in  Wood  on  Limitations  of  Actions,  section  200,  as  fol- 
lows: ''It  is  well  settled  that  a  subsisting,  recognized  and  ac- 
knowledged trust,  as  between  the  trustee  and  cestui  que  trust, 

is  not  within  the  operation  of  the  statute  of  limitations 

And  trusts  which  arise  from  an  implication  of  law,  or  con- 
structive trusts,  are  not  within  the  rule,  but  are  subject  to  the 
operation  of  the  statute,  unless  there  has  been  a  fraudulent 
concealment  of  the  cause  of  action,  and  the  statute  is  as  com- 
plete a  bar  in  equity  as  at  law.'' 

No  fraud  is  alleged  in  the  complaint  against  Howes,  and  no 
express  agreement  is  alleged.  We  think  the  court  correctly 
sustained  the  demurrer. 

The  appellant  amended  her  complaint  simply  by  inserting 
in  paragraph  12  thereof  the  following  words:  "For  the  first- 
time  then  and  there  laid  claim  to  the  same,  and."  In  order 
that  that  amendment  may  be  fully  understood,  we  will  here 
insert  a  copy  of  paragraph  12  as  found  in  the  original  com- 
plaint, and  following  that,  a  copy  of  paragraph  12  as  found 
in  the  amended  complaint. 

Paragraph  12  of  the  original  complaint:  *'That  on  the 
2d  day  of  May,  1906,  plaintiff  made  written  demand  upon  the 
said  defendant  to  convey  to  her,  as  sole  surviving  heir-at-law 
of  the  said  George  Ames,  the  said  demanded  one-fourth  inter- 
est in  and  to  said  mining  properties,  but  that  the  said  defend- 
ant refused  and  still  refuses  to  do  so." 

Paragraph  12  of  the  amended  complaint:  **That  on  the 
2d  day  of  May,  1906,  at  Kootenai  county,  Idaho,  plaintiff 
made  written  demand  upon  the  said  defendant  to  convey  to 
her,  as  sole  surviving  heir-at-law  of  the  said  George  Ames, 
the  said  demanded  one-fourth  interest  in  and  to  said  mining 
properties,  but  that  the  said  defendant  for  the  first  time  then 
and  there  laid  claim  to  the  same  and  refused  and  stiU  refuses 
so  to  do." 

It  will  be  observed  that  in  paragraph  12  of  the  original 
complaint  appellant  alleged  that  she  demanded  of  respondent 
the  said  one-fourth  interest  in  said  mining  properties,  but  that 
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said  respondent  refused  and  still  refuses  to  convey  the  same 
to  her.  In  the  amended  complaint,  the  allegation,  in  addition 
to  the  ones  in  the  original  complaint,  is  that  the  appellant  on 
that  date,  May  2,  1906,  **for  the  first  time  then  and  there 
laid  claim  to  said  one-fourth  interest."  The  question  then 
arises  under  the  demurrer  and  motion  to  strike  the  second 
complaint,  whether  the  amendment  is  such  that  the  amended 
complaint  on  its  face  shows  that  this  action  is  barred  by  the 
statute  of  limitations.  No  fraud  is  alleged  on  the  part  of  the 
mining  company  or  of  Howes  in  the  execution  of  a  deed  re- 
conveying  said  mining  claims  to  Howes.  It  appears  from  the 
allegations  of  the  complaijit  that  the  mining  company  con- 
veyed a  one-fourth  interest  in  and  to  said  mining  claims  to 
Ames,  now  deceased,  on  the  twelfth  day  of  June,  1900,  and 
on  the  same  date  conveyed  a  three-fourths  interest  in  and  to 
said  claims  to  the  said  Howes,  and  that  they  both  filed  their 
deeds  for  record  in  Kootenai  county  on  the  twentieth  day  of 
June,  1900.  It  appears  that  Ames  died  in  1904,  about  four 
years  after  said  reconveyances  were  executed.  There  were 
no  allegations  contained  in  the  complaint  as  to  the  relations 
of  said  Ames  and  Howes  during  that  period  of  time,  in  regard 
to  the  possession  of  said  mining  claims.  It  does  not  appear 
whether  they  were  working  the  mining  claims  or  not,  but  it 
does  appear  that  on  the  second  day  of  May,  1906,  about  six 
years  after  the  mining  company  had  reconveyed  said  mining 
claims  to  Ames  and  Howes,  and  about  two  years  after  Ames' 
death,  that  a  demand  was  made  on  Howes  for  a  conveyance  of 
one-fourth  of  said  mining  claims  to  the  appellant,  and  it  is 
alleged  that  for  the  first  time,  on  the  second  day  of  May^ 
1906,  Howes  claimed  to  be  the  owner  of  said  one-fourth  in- 
terest. Perhaps  the  inference  to  be  drawn  from  that  allega- 
tion is  that  he  had  never  claimed  it  before  that  date,  but  as 
there  is  no  allegation  in  the  complaint  sufficient  to  show  that 
Howes  held  one-fourth  interest  under  a  contract  or  agreement 
with  Ames  to  do  so,  no  express  trust  is  alleged;  but  there  is 
sufficient  in  the  complaint  to  show  that  if  Howes  held  said 
interest  in  trust  at  all,  it  was  under  an  implied  trust,  and 
an   implied  trust  comes  within  the  statute  of  limitations. 
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Section  4036,  Revised  Statutes,  provides  that  actions  for  the 
recovery  of  real  estate  cannot  be  maintained  unless  it  appears 
that  the  plaintiff,  his  ancestors,  etc.,  was  seised  or  possessed 
of  the  land  in  question  within  five  years  before  the  commence- 
ment of  the  action. 

We  gather  from  the  complaint  that  Howes  never  owned 
the  one-fourth  interest  in  controversy;  that  the  mining  com- 
pany conveyed  it  to  him  by  mistake.  That  being  true,  Howes 
held  that  interest  under  an  implied  trust,  and  as  implied 
trusts  come  within  the  operation  of  the  statute  of  limitation, 
the  complaint  on  its  face  shows  that  the  action  is  barred  by 
the  provisions  of  section  4036,  Revised  Statutes,  and  for  that 
reason  the  court  did  not  err  in  striking  the  complaint  and 
entering  a  judgment  dismissing  the  action. 

While  this  was  on  motion,  it  raised  the  same  questions  as 
raised  by  the  demurrer.  It  is  contended  that  Ames  and  Howes 
were  tenants  in  common  of  said  mining  claims  and  that  the 
law  presumes  the  possession  of  all  cotenants,  and  before  the 
possession  of  one  can  become  adverse  there  must  be  an  actual 
ouster,  and  before  a  tenant  in  common  can  rely  on  an  ouster 
of  his  cotenants,  he  must  claim  the  entire  title  to  the  land  in 
himself  and  must  hold  an  exclusive  and  adverse  possession. 
We  find  no  fault  with  the  proposition  of  law  there  stated,  but 
in  the  case  at  bar,  there  was  a  decree  of  a  court  of  general 
jurisdiction,  in  a  case  where  Ames  was  one  of  the  plaintiffs, 
in  which  a  decree  was  entered  requiring  the  mining  company 
to  reconvey  to  Ames  and  Howes  the  title  to  said  mining  claims, 
and  on  the  twelfth  day  of  June,  1900,  the  mining  com- 
pany did  reconvey  said  mining  claims,  a  one-fourth  interest 
to  Ames  and  a  three-fourths  interest  to  Howes,  and  said  deeds 
were  filed  for  record  in  the  proper  county.  The  filing  or 
registration  of  that  deed  was  notice  to  Ames  that  Howes  had 
the  title  thereto  so  far  as  the  mining  company  was  concerned, . 
and  it  is  well  settled  that  "the  possession  of  one  tenant  assert- 
ing an  exclusive  right  to  the  land  under  a  deed  conveying  the 
land  to  him  by  specific  description  is  adverse  to  cotenants 
having  notice  of  the  deed.  The  registration  of  a  deed  under 
which  a  tenant  in  common  claims  exclusive  right  to  the  land 
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is  notice  thereof  to  his  cotenants."  {Pucketi  v.  McDaniel,  8 
Tex.  Civ.  App.  630,  28  S.  W.  360,  and  cases  cited;  Winierbum 
V.  Chambers,  91  Cal.  171,  27  Pac.  658.)  The  deed  to  Howes 
was  recorded  on  June  20, 1900,  and  this  action  was  commenced 
on  May  7,  1906,  nearly  six  years  after  the  date  of  the  con- 
veyance to  Howes.  Under  the  provisions  of  section  4036, 
Revised  Statutes,  such  actions  as  the  one  at  bar  must  be  com- 
menced within  five  years  from  the  time  that  the  right  accrues. 

It  is  alleged  in  the  complaint  that  on  September  4,  1899, 
Ames  and  Howes,  "by  virtue  and  right  of  discovery  and  loca- 
tion, were  joint  and  equal  owners"  of  said  mining  claims, 
and  on  that  date  Ames  conveyed  a  one-fourth  and  Howes 
conveyed  a  three-fourths  interest  therein  to  said  mining 
company;  that  thereafter  under  a  judgment  and  decree  the 
mining  company  reconveyed  to  Ames  and  Howes  by  separate 
deeds  just  the  share  or  interest  in  s&id  mining  claims  that 
each  had  theretofore  conveyed  to  it.  If  Howes  only  held  one- 
half  interest  in  said  claims  under  the  location  notices  thereof 
or  deed,  the  fact  that  he  conveyed  a  greater  interest  than  he 
owned  did  not  devest  Ames  of  any  interest  that  he  owned 
therein,  and  a  reconveyance  by  the  mining  company  to  Howes 
of  just  the  interest  that  Howes  had  conveyed  to  it  would  not 
devest  Ames  of  any  part  of  the  interest  he  owned  in  said 
claims.  I  must  admit  that  I  do  not  understand  in  what  man- 
ner the  transaction  between  Howes  and  the  mining  company 
devested  Ames  of  any  interest  he  owned  in  said  claims.  If 
A  sells  and  conveys  real  estate  to  C  that  belongs  to  B,  the 
legal  title  to  which  is  in  B,  and  C  thereafter  reconveys  the 
same  to  A,  B  is  not  thereby  devested  of  his  title  to  said  land, 
and  if  the  legal  title  to  one-half  of  said  mining  claims  was  in 
Ames,  the  fact  that  Howes  attempted  to  convey  the  same  to 
said  mining  company,  and  thereafter  said  mining  company 
reconveyed  it  to  Howes,  that  transaction  could  in  no  manner 
aflfect  Ames'  title  to  said  one-half  interest  thereto. 

Judgment  afiSrmed,  with  costs  in  favor  of  respondent 

Ailshie,  C.  J.,  concurs. 
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(December  30,  1907.) 

NELSON  BENNETT  CO.  and  ALEXANDER  TOPONCE, 
Respondents,  v.  TWIN  PALLS  LAND  &  WATER  CO. 
et  al.,  Appellants. 

[92  Pac  980.] 

Afpkal — Adyxbsb  Partt — Service  or  Noncx. 

1.  Revised  Statutes,  section  4808,  requires  tliat  a  notice  of  appeal 
sliall  be  served  upon  the  adverse  party.  '' Adverse  party,"  as  used 
in  this  section,  means  any  party  who  would  be  prejudicially  affected 
by  a  reversal  of  the  judgment,  a  party  who  has  an  interest  in  con^ 
flict  with  a  reversal  of  the  judgment. 

2.  Where  B.  and  C.  were  made  defendants  in  an  action  to  re- 
cover for  labor  and  to  foreclose  a  lien,  and  facts  are  not  alleged 
showing  an  indebtedness  due  said  B.  ft  C,  or  that  they  claimed  or 
were  entitled  to  a  lien,  and  they  filed  no  pleading  in  said  cause,  or 
set  forth  their  lien  in  any  manner,  and  the  court  made  no  finding 
in  their  favor,  or  against  them,  and  the  judgment  in  no  way  granted 
them  any  right  or  gave  them  anything,  or  denied  them  any  claim 
or  right,  and  it  affirmatively  appears  from  the  record  that  such 
parties  would  not  be  prejudicially  affected  by  a  reversal  of  the  judg- 
ment: Held,  that  even  though  they  appeared  by  general  appear- 
ance only,  in  said  action,  they  were  not  entitled  to  any  notice  of  an 
appeal  from  the  judgment. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fourth  Judicial  Dis- 
trict for  Cassia  County.    Hon.  Lyttleton  Price,  Judge. 

Action  to  foreclose  laborer's  lien.  Judgment  for  plaintiff. 
Defendant  appealed.  Motion  to  dismiss  appeal.  Motion 
overruled. 

Henderson,  Pierce,  Critchlow  &  Barrette,  and  S.  H.  Hays, 
fop  Appellants. 

It  nowhere  appears  that  Ryberg  &  Carleson  ever  filed  any 
pleadings  or  took  part  in  the  case  in  any  manner.  Appellant 
never  at  any  time  was  served  with  pleadings  on  the  part  of 
Ryberg  &  Carleson,  nor  was  it  required  to  serve  any  plead- 
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ings  upon  them.'  So  far  as  it  appears  from  this  record,  they 
were  mentioned  in  the  complaint  as  being  parties  who  had 
some  possible  claim  against  Nelson  Bennett  Company,  and  a 
possible  lien  of  some  sort  for  work  not  described  npon  prop- 
erty not  described,,  but  were  made  parties  in  order  that  if 
they  chose  they  might  appear  and  have  their  rights  litigated 
with  those  of  Nelson  Bennett  Company,  the  original  con- 
tractors. They  are  not  adverse  parties  to  the  suit  who  could 
be  in  any  manner  affected  by  a  modification  or  reversal  of 
the  decree  herein.  The  allegations  of  the  complaint  are  not 
suflScient  to  even  bring  them  into  court  as  parties  adversary  to 
the  plaintiff  Nelson  Bennett  Company,  or  to  any  other 
party  in  the  suit. 

Under  the  circumstances,  Ryberg  &  Carleson  were  unneces- 
sary parties,  and  as  such,  even  under  the  rule  adhered  to  in 
Idaho,  California,  and  Oregon,  it  was  not  necessary  to  serve 
them  with  notice  of  appeal,  since  no  personal  judgment  was 
sought  against  them  and  no  relief  was  asked  or  granted  in 
respect  to  them.  {Ha^hd  Mfg.  Co.  v.  Marks,  36  Or.  523,  52 
Pac.  512;  Cooper  Mfg.  Co.  v.  Delahunt,  36  Or.  402,  51  Pac 
649.) 

The  supreme  court  of  California  indicates  in  WiUiams  v. 
Mining  Assn.,  66  Cal.  195,  5  Pac.  85,  and  in  Vincent  v.  Collins, 
122  Cal.  387,  55  Pae.  130,  that  it  is  parties  whose  rights  have 
been  ascertained  and  fully  determined  by  the  judgment  who 
must  be  served  with  notice  of  appeal,  and  that  otherwise  the 
appellate  court  would  haVe  no  jurisdiction  to  modify  or  re- 
verse the  judgment.  (Kenney  v.  Parks,  120  Cal.  22,  52  Pac. 
40.) 

The  supreme  court  of  this  state  has  fully  considered  the 
true  construction  to  be  given  to  section  4808.  (Aulbach  v. 
Dahler,  4  Idaho,  522,  43  Pac.  192.) 

In  the  case  at  bar,  however,  there  was  not  only  no  judg- 
ment rendered  against  Ryberg  &  Carleson  to  be  affected  by 
this  appeal,  but  there  were  no  allegations  in  the  complaint  in- 
dicating that  any  judgment  could  be  entered  or  could  stand 
if  rendered.  The  latest  case  in  this  court  is  Titiman  v.  Ala- 
mance Min.  Co.,  9  Idaho,  240,  74  Pac.  529.    The  court  restates 
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the  doctrine  as  to  the  requirements  of  section  4808  as  to 
service  of  notice  of  appeal,  and  explains  the  latter  portion  . 
of  the  opinion  in  Aulbach  v.  Dahler,  It  adheres  to  the  re- 
quirement that  notice  of  appeal  must  be  served  upon  every 
party  who  would  be  affected  by  a  modification  or  reversal  of 
the  judgment  appealed  from. 

It  cannot  be  claimed  that  the  rights  of  Byberg  &  Carleson, 
if  they  ever  had  any,  can  be  prejudiced  by  any  modification 
or  by  the  reversal  of  the  judgment  and  decree  herein.  There 
certainly  is  nothing  in  the  suit  at  bar  which  would  operate  by 
way  of  estoppel  against  Byberg  &  Carleson,  either  in  behalf 
of  Toponce,  Twin  Falls  Land  and  Water  Company  or  Nelson 
Bennett  Company. 

Marshall  E.  Snell,  Bertha  M.  Snell,  and  H.  H.  Henderson, 
for  Bespondents. 

No  notice  of  appeal  was  served  upon  defendants  Byberg 
&  Carleson,  and  the  time  for  giving  such  notice  having  long 
since  expired,  this  court  has  acquired  no  jurisdiction  of  this 
cause  of  appeal,  for  any  decision  it  might  render  herein  would 
affect  such  parties,  and  therefore,  this  appeal  should  be  dis- 
missed. (Titiman  v.  Alamance  Min.  Co,,  9  Idaho,  240,  74 
Pac.  529;  Baker  v.  Drews,  9  Idaho,  276,  74  Pac.  1130.) 

In  the  cases  cited  in  which  this  court  has  made  its  rule, 
there  was  no  appearance  on  the  part  of  the  particular  parties 
referred  to,  but  the  court  nevertheless  held  that  having  been 
shown  to  be  adverse  parties  who  would  be  affected  by  a  re- 
versal or  modification  of  the  decree  appealed  from,  they 
should  have  been  served  with  notice  of  appeal.  In  the  case 
at  bar,  the  defendants  Byberg  &  Carleson  and  Filer  &  De- 
Long  were  doubly  entitled  to  notice  of  appeal,  not  only  be- 
<jause  they  were  interested  or  adverse  parties  in  the  contem- 
plation of  the  law ,  but  also  because  they  had  duly  appeared, 
filed  their  appearance,  had  their  attorneys  of  record,  and 
were  entitled  to  notice  under  section  4892,  Bevised  Statutes  of 
1887. 

The  amended  complaint  (paragraphs  20,  51-53)  affirma- 
tively shows  Byberg  &  Carleson  had  a  valid  and  existing 
Idaho,  VoL  13—49 
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prior  lien^  and  appellant  admits  this  in  its  answer  (196,  216) 
and  does  not  deny  that  they  are  necessary  parties  (199). 

The  case  of  Mills  v.  Smiley,  9  Idaho,  317,  325,  76  Pac.  783, 
325,  distinguishes  and  clarifies  the  rule  laid  down  in  the  Titi- 
man-Alamance  case. 

Every  defendant  who  has  appeared  in  an  action  is  entitled 
to  notice  of  all  subsequent  proceedings,  of  which  notice  is 
required  to  be  given.  (Rev.  Stats.,  sec.  4892;  Cummings  v. 
Steele,  6  Idaho,  666,  59  Pac.  15.) 

The  term  ''adverse  party'*  is  further  defined  in  Kerns  v. 
Morgan,  11  Idaho,  580,  83  Pac.  954,  as  *'a  party  to  the  orig- 
inal action." 

**In  the  matter  (apped)  the  appellant  cannot  choose  for 
himself  against  whom  he  will  proceed  for  a  review  on  ap- 
peal; he  must  conform  to  the  requirements  of  the  statute." 
(Spelling  on  New  Trial  and  Appellate  Practice,  sec.  536.) 

*'When  a  defendant  has  appeared  in  an  action  he  is  en- 
titled to  notice  of  aU  subsequent  proceedings  had  therein 
which  in  any  respect  affect  his  rights  and  interests."  (2 
Ency.  of  PI.  &  Pr.  604.) 

''The  record  must  afiirmatively  show  the  service  of  the 
notice  of  appeal  on  the  adverse  party  or  his  attorneys."  This 
provision  is  mandatory,  and  the  record  must  affirmatively 
show  that  it  has  been  complied  with  to  give  this  court  juris- 
diction.    (Adams  v.  McPherson,  2  Idaho,  855,  27  Pac.  577.) 

In  California,  Oregon,  Utah  and  Montana,  a  similar,  and 
in  some  cases  an  identical,  statute  as  to  service  of  notice  of 
appeal  exists^  and  we  cite  the  following  leading  cases:  Bank 
of  Ogden  v.  U.  S.  Sav.  &  Loan  Co,,  13  Utah,  189,  44  Pac 
1043 ;  Stephens  v.  Stevens,  27  Utah,  261,  75  Pac.  619 ;  Senier 
V,  De  Bemal,  38  Cal.  637;  O'Kane  v.  Daly,  63  Cal.  317;  Mil- 
likin  V,  Houghton,  75  Cal.  539,  17  Pac.  641 ;  Reed  v.  AUisonr 
61  Cal.  461;  Toy  v.  Railway  Co.,  75  CaL  542,  17  Pac.  700; 
Hibemia  Sav.  Soc.  v.  Lewis,  111  Cal.  519,  44  Pac.  175 ;  Bul- 
lock V.  Tayler,  112  Cal.  147,  44  Pac.  457 ;  Bowering  v.  Adams, 
126  Cal.  653,  59  Pac.  134;  McDonald  v.  Backus,  45  CaL  262; 
Moody  V.  Miller,  24  Or.  179,  33  Pac.  402;  The  Victorian,  24 
Or.  121,  41  Am.  St.  Rep.  838,  32  Pac.  1040;  Osbom  v.  Logus, 


Digitized  by  VjOOQIC 


Dec.  1907.]    Nelson  Bennett  Co.  v.  TA\aN  Falls  ETC.  Co.   771 

Opinion  of  the  Conrt — Stewart,  J. 

28  Or.  302,  37  Pac.  456;  Jackson  Co,  v.  Bloomer,  28  Or.  110, 
41  Pac.  930;  Power  &  Bro.  v.  Murphy,  26  Mont.  387,  68  Pac. 
411;  Lancaster  v.  Maxwell,  103  Cal.  67,  36  Pac.  951;  Pacific 
Mutual  Life  Ins.  Co.  v.  Fisher,  106  Cal.  224,  39  Pac.  758. 

STEWART,  J. — The  respondent  moves  to  dismiss  the  ap- 
peal herein  npon  the  ground  that  notice  of  appeal  was  not 
served  npon  Byberg  &  Carleson,  defendants  named  in  the 
complaint.  Revised  Statutes,  section  4808,  requires  that  a 
notice  of  appeal  shall  be  served  upon  the  ** adverse  party"  or 
his  attorney.  If  Byberg  &  Carleson  were  adverse  parties 
within  the  meaning  of  this  statute,  then  the  appeal  should  be 
dismissed,  as  it  is  admitted  a  notice  of  appeal  was  not  served 
upon  them. 

"Adverse  parties  upon  whom  notice  of  appeal  must  be 
served  are  such  parties  as  a  reversal  of  judgment  would 
aflfect.'*  (Aulbach  v.  Dahler,  4  Idaho,  522,  43  Pac.  192 ;  Titi- 
man  V.  Almtance  Min.  Co,,  9  Idaho,  240,  74  Pac.  529.)  The 
Words  "would  aflPect,"  as  used  in  these  two  decisions,  mean 
''adversely  affect."  The  statute  intends  that  a  notice  of  ap- 
peal should  be  served  upon  all  parties  who  have  an  interest 
in  conflict  with  a  reversal  of  the  judgment,  or  whose  rights 
would  be  adversely  affected  by  a  reversal  of  such  judgment. 
(Hayne  on  New  Trial  and  Appeal,  sec.  210;  Foley  v.  BuU 
lard,  97  Cal.  516,  32  Pac.  574;  United  States  v.  Crooks,  116 
Cal.  43,  47  Pac.  870;  Elliott  v.  Superior  Court,  144  Cal.  501, 
103  Am.  St.  Rep.  102,  77  Pac.  1109;  2  Spelling  on  New  Trial 
and  Appellate  Practice,  pp.  1143-1146 ;  1  Words  and  Phrases, 
p.  224;  The  Victorian,  24  Or.  121,  41  Am.  St.  Rep.  838,  32 
Pac.  1040.)  Where  default  is  entered  and  the  rights  of  the 
defendant  cannot  be  prejudicially  affected  by  further  pro- 
ceedings in  the  case,  he  is  not  entitled  to  any  notice  of  such 
further  proceedings.     (23  Cyc.  754.) 

Looking  into  the  record  for  the  purpose  of  determining 
the  question  as  to  whether  or  not  it  affirmatively  appears  that 
Byberg  &  Carleson  were  adverse  parties  within  the  meaning 
of  the  statute,  or  would  be  prejudicially  affected  by  a  rever- 
sal, we  find  that  Nelson  Bennett  Company  commenced  an 
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action  against  the  Twin  Falls  Land  and  Water  Company,  a 
corporation,  Alexander  Toponce  and  Byberg  &  Carleson,  and 
Walter  G.  Filer  and  Martin  B.  DeLong,  trustees,  demanding 
judgment  against  the  defendant  Twin  FaUs  Land  and  Water 
Company  for  $185,705.62,  and  interest  and    attorney    fees 
and  costs,  and  for  a  decree  of  court  that  plaintiff  have  a  lien 
upon  the  canal  of  said  defendant  described  in  the  complaint, 
and  that  said  property  may  be  sold  under  the  decree  of  the 
court  to  satisfy  said  lien  and  judgment,  and  that  all  liens 
against  said  property  be  litigated  and  determined  in  this  ac- 
tion; that  Walter  G.  Filer  and  Martin  B.  DeLong,  trustees, 
be  decreed  to  have  no  right  or  claim  in  or  to  said  property. 
The  only  allegations  in  this  complaint  as  to  the  defendants 
Byberg  &  Carleson  are  found  in  paragraph  20  of  the  com- 
plaint, as  follows:  **That  the  defendants,  Charles  Ryberg  and 
Gus  Carleson,  as  Ryberg  &  Carleson,  were  likewise  subcon- 
tractors under  this  plaintiff,  and  performed  labor  and  fur- 
nished materials  in  the  building  of  a  certain  portion  of  said 
canal;  and  as  such  they  did  heretofore  and  on  September 
24,  1904,  file  a  lien  with  the  county  recorder  of  said  Cassia 
county,  Idaho,  claiming  the.  sum  of  $5,856.33  due  them  for 
work,  and  plaintiff  alleges  in  respect  thereto  that  said  work 
was  performed  within  the  distance  and  upon  that  portion 
of  the  canal  covered  by  this  plaintiff's  lien  and  described 
in  this  complaint,  and  is  included  herein,  and  that  any  amount 
which  may  be  found  due  said  Ryberg  &  Carleson  upon  their 
said  lien  is  included  in  the  amount  due  and  owing  this  plain- 
tiff, as  principal  contractor,  and  can  and  should  be  litigated 
and  determined  herein;  that  whatever  amounts  are  found 
due  and  payable  said  Ryberg  &  Carleson  should  be  satis- 
fied out  of  the  property  included  in  and  covered  by  this 
plaintiff's  lien;  that  plaintiff  has  paid  to  said  defendants 
Ryberg  &  Carleson  all  amounts  by  it,  the  said  plaintiff   re- 
ceived from  the  defendant  Twin  Falls  Land  &  Water  Com- 
pany on  account  of  and  allowed  for  said  work  of  Ryberg 
&  Carleson  under  the  contract  of  employment  between  said 
Ryberg  &  Carleson  and  this  plaintiff;  and  whatever  amount 
is  found  to  be  due  upon  the  lien  and  claim  of  said  Ryberg  A 
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Carleson  shonld  be  deducted  from  the  amount  herein  found 
due  plaintiff,  and  decreed  and  distributed  to  said  Ryberg  & 
Carleson  in  this  action." 

The  Twin  Falls  Land  and  Water  Company  answered  in 
this  action  and  with  reference  to  the  allegations  set  forth 
against  Byberg  &  Carleson,  admitted  that  Ryberg  &  Carleson 
were  subcontractors  under  Nelson  Bennett  Company  in  the 
performance  of  certain  work,  but  whether  they  were  subcon- 
tractors under  the  work  mentioned  in  the  complaint  and  an- 
swer in  this  action,  upon  which  the  lien  of  Nelson  Bennett 
Company  was  founded,  they  haye  no  knowledge  and  there- 
fore deny.  They  further  admit  that  Ryberg  &  Carleson  filed 
a  lien  against  the  property  and  that  they  are  now  claiming 
and  demanding  payment  of  the  sum  of  $5,856.33  from  the 
defendants,  alleging  such  amount  is  due  from  Nelson  Bennett 
Company  on  account  of  work  and  labor  performed,  but  as  to 
the  lien,  they  have  no  knowledge,  neither  do  they  know 
whether  the  plaintiff  paid  Ryberg  &  Carleson,  and  therefore 
they  deny  every  allegation  in  respect  to  Ryberg  &  Carleson 
made  by  Nelson  Bennett  Company  in  its  complaint. 

Alexander  Toponce  filed  a  cross-complaint  in  this  action 
but  does  not  mention,  in  any  way,  the  names  of  Ryberg  & 
Carleson.  The  cause  was  tried  and  the  court  made  findings 
of  fact  and  conclusions  of  law  in  which  the  only  reference 
to  Ryberg  &  Carleson  is  found  at  folio  536  of  the  transcript, 
as  follows:  "Said  Nelson  Bennett  Co.  being  an  original  con- 
tractor, and  the  said  Alexander  Toponce  a  subcontractor,  and 
thereupon  the  hearing  and  trial  of  the  above  consolidated  causes 
was  commenced  January  23rd,  1906,  and  had  before  the 
court  without  a  jury,  at  which  trial  plaintiff  Nelson  Bennett 
Co.  appeared  by  its  attorneys,  Marshall  K.  Snell,  Bertha  M. 
Snell  and  H.  H.  Henderson,  and  plaintiff  Alexander  Toponce 
appeared  by  his  attorneys,  Henderson  &  McMillan,  and  the 
defendants  Ryberg  &  Carleson  failed  to  appear  and  were  in 
default." 

It  may  be  stated,  however,  in  this  connection,  that  there  is 
on  file  a  written  appearance  on  the  part  of  Ryberg  &  Carle- 
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son  by  their  attorney,  bnt  that  such  written  appearance  is  the 
only  paper  filed  in  said  cause  by  said  Byberg  &  Carleson. 

Again,  at  folio  589,  in  its  twenty-third  finding,  the  court 
finds:  "The  court  finds  that  the  defendants  Bybei^  &  Carle- 
son,  subcontractors  under  said  Nelson  Bennett  Co.,  failed 
to  appear  herein  or  to*  prosecute  their  lien  and  are  in  de- 
fault." 

Again,  at  folio  610,  in  conclusion  of  law  No.  5,  the  court 
finds  that  the  defendants  Byberg  &  Carleson  are  in  default." 
In  the  decree  the  names  of  Byberg  &  Carleson  were  not  in 
any  way  mentioned.  Thus  it  will  be  seen  that  the  pleadings 
do  not  put  in  issue  any  claim  of  Byberg  &  Carleson.  They 
do  not  appear  in  the  action  except  by  a  general  appearance. 
They  failed  to  answer  or  file  a  cross-complaint,  setting  up 
any  claim  of  lien  or  asking  for  any  judgment.  The  court  did 
not  find  that  there  was  any  sum  due  them;  did  not  find  that 
they  had  filed  or  were  entitled  to  any  lien  upon  said  property, 
and  made  no  finding  whatever  giving  them  any  affirmative 
relief  against  the  plaintiff  or  any  of  their  codefendants.  The 
court  did  not  enter  any  decree  against  them  in  any  way  what- 
ever; did  not  adjudge  any  rights  in  their  favor  or  against 
them.  So  it  will  be  seen  that  so  far  as  the  record  in  this  case 
is  concerned,  Byberg  &  Carleson,  after  the  allegations  in  the 
complaint,  were  dismissed  from  further  consideration  in  said 
cause;  that  the  only  reference  to  them  thereafter  was  to  the 
effect  that  they  had  made  default  and  failed  to  prosecute  their 
lien  or  any  claim.  By  the  judgment  and  findings,  therefore, 
they  were  given  nothing.  They  had  no  interest  whatever  in 
the  judgment.  A  reversal  of  the  judgment  could  not  possibly 
have  given  them  any  less.  They  could  not  possibly  have  been 
prejudicially  affected,  because  they  had  nothing  by  the  judg- 
ment or  decree  and  they  could  not  have  been  given  less  by 
any  future  judgment  that  might  have  been  rendered  upon  a 
retrial,  even  had  the  cause  been  reversed.  They  have  no  in- 
terests in  the  case  which  are  adverse  to,  or  in  conflict  with 
those  of  the  appellant.  They  have  no  interest  in  sustaining 
the  decree  because  the  decree  gives  them  nothing.    They 
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would  not  lose  an3i;hing  even  though  the  appellant  should  pre- 
vail on  appeal.  They  were  not  interested  in  sustaining  the 
judgment  from  which  the  appeal  was  taken.  They  are  not 
adverse  parties  within  the  meaning  of  the  statute,  and  con- 
sequently are  not  entitled  to  notice  of  appeal. 

It  is  contended,  however,  that  inasmuch  as  the  evidence  of 
Ryberg  &  Carleson  was  used  to  prove  the  claim  of  Nelson 
Bennett  Company  against  the  Twin  Palls  Land  and  Water 
Company,  and  as  the  claim  of  Nelson  Bennett  Company 
covered  the  work  done  by  Ryberg  &  Carleson,  and  as  Nelson 
Bennett  Company  recovered  in  the  action,  they  thereby  recov- 
ered also  the  amount  claimed  by  Ryberg  &  Carleson  and  for 
that  reason  they  were  interested  in  the  judgment.  Ryberg 
&  Carleson,  however,  are  making  no  claim  against  Nelson 
Bennett  Company.  The  court  did  not  find  that  Nelson  Ben- 
nett Company  were  indebted  to  Ryberg  &  Carleson  in  any 
sum.  The  contractual  relations  between  Ryberg  &  Carleson 
and  Nelson  Bennett  Company  were  not  necessarily  involved 
in  this  suit.  In  an  action  to  recover  by  Nelson  Bennett  Com- 
pany against  the  Twin  Palls  Company,  Ryberg  &  Carleson 
were  not  necessary  or  proper  parties  except  by  reason  of  the 
fact  that  a  lien  was  claimed  upon  the  property  of  the  Twin 
Falls  Land  and  Water  Company.  Had  Nelson  Bennett 
Company  sued  Twin  Palls  Company  upon  the  contract  alone, 
without  claiming  any  lien,  Ryberg  &  Carleson  would  not  have 
been  necessary  or  proper  parties.  Inasmuch  as  they  made  no 
claim  of  lien  in  this  action,  and  the  court  did  not  find  they 
had  any  lien,  and  did  not  find  that  there  was  any  sum  due 
them  from  Nelson  Bennett  Company,  and  did  not  adjudge 
that  any  part  of  the  money  realized  under  the  judgment  be 
distributed  to  them,  they  had  no  interest  whatever  in  the 
judgment,  and  it  was  immaterial  to  them  what  further  pro- 
ceedings were  taken  on  the  part  of  the  judgment  debtor. 
They  could  not  secure  in  any  future  proceeding  in  said  case 
any  less  right,  or  any  less  interest  than  was  given  them  by 
the  judgment  entered  in  said  cause  from  which  the  appeal 
was  taken.  They  would  be  in  no  way  prejudicially  affected 
by  a  reversal  of  said  judgment. 
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The  motion,  therefore,  to  dismiss  the  appeal  will  be  over- 
mled. 

Ailshie,  C,  J.,  concurs. 

Sullivan,  J.,  dissents. 

SULLIVAN,  J.,  Dissenting. — ^I  am  unable  to  concur  in  the 
conclusion  reached  by  my  associates  on  the  motion  to  dismiss 
the  appeal  in  this  case.  At  the  outset,  Mr.  Justice  Stewart 
who  prepared  the  opinion  of  the  majority,  maintains  under 
the  provisions  of  section  4808,  Revised  Statutes,  requiring 
notice  of  appeal  to  be  served  upon  the  adverse  party  or  his 
attorney,  that  the  term  ** adverse  party'*  means  only  such 
parties  as  might  be  ** prejudicially  affected"  by  a  modification 
OP  a  reversal  of  the  judgment  appealed  from,  and  such  preju- 
dice must  affirmatively  appear  on  the  face  of  the  transcript 
I  am  unable  to  concur  with  that  view  of  that  question. 

When  a  party  has  been  brought  into  court  and  a  judgment 
entered  against  him,  he  is  entitled  to  a  notice  of  all  proceed- 
ings subsequent  to  the  judgment,  even  though  it  be  a  proceed- 
ing to  reverse  such  judgment.  If  his  codefendant  appeals 
and  he  does  not  join  in  the  appeal,  notice  of  appeal  must  be 
served  on  him,  if  his  status  in  such  action  wiU  be  changed  in 
any  way  or  manner,  whether  prejudicially  or  otherwise,  on 
such  appeal.  The  presumption  from  his  not  joining  his  co- 
defendant  in  the  appeal  is  that  he  is  satisfied  with  the  judg- 
ment and  does  not  desire  to  have  it  reversed.  If  his  status 
or  personal  liability  is  to  be  changed  in  any  manner,  he  has 
the  right  to  notice  and  the  right  to  be  heard  on  such  change. 
The  *'due  process  of  law"  clause  of  both  the  federal  and  state 
constitutions  grants  the  right  to  the  person  to  be  affected  by 
judicial  proceedings  to  be  present  before  the  tribunal  which 
pronounces  or  sets  aside  a  judgment  upon,  questions  of  life, 
liberty  or  property,  and  to  have  the  right  to  resist  the  setting 
aside  of  a  judgment  against  himself,  if  he  so  desires.  It  is 
not  for  the  court  to  presume  that  the  setting  aside  of  a  judg- 
ment is  beneficial  to  a  defendant,  and  that  no  notice  thereof 
need  be  given  him  for  that  reason.    Due  process  of  law  re- 
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quires  that  his  life,  liberty  or  property  shall  not  be  affected 
in  judicial  proceedings  wherein  he  has  appeared  as  a  party, 
without  giving  him  an  opportunity  to  be  heard.  This  court 
held  in  Aulhach  v,  Dahler,  4  Idaho,  522,  43  Pac.  192,  that  ad- 
verse parties  upon  whom  notice  of  appeal  must  be  served  are 
such  parties  as  a  reversal  of  the  judgment  would  affect. 
That  means  affect  in  any  way.  In  Titiman  v.  Alamance  Min, 
Co.,  9  Idaho,  240,  74  Pac.  529,  this  court  held,  under  the  pro- 
visions of  said  section  4808,  that  a  notice  of  appeal  must  be 
served  on  each  party  to  the  suit  whose  interest  would  be 
affected  by  a  modification  or  reversal  of  the  judgment,  or 
order  appealed  from,  whether  such  party  be  plaintiff,  de- 
fendant or  intervener,  and  whether  he  appears  or  is  in  de- 
fault— ^not  prejudicially  affected,  but  '* affected."  In  sup- 
port of  that  position,  the  court  cited  Senter  v.  DeBemal,  38 
Cal.  637,  that  being  the  leading  case  in  California  under 
section  940  of  the  California  Code  of  Civil  Procedure,  which 
section  is  identical  with  said  section  4808.  The  California 
supreme  court  construed  the  term  "adverse  party"  as  fol- 
lows: '*  Every  party  whose  interests  in  the  subject  matter  of 
the  appeal  is  adverse  to  or  will  be  affected  by  the  reversal 
or  modification  of  the  judgment  or  order  from  which  the 
appeal  has  been  taken,  is,  we  think,  an  *  adverse  party'  within 
the  meaning  of  these  provisions  of  the  code,  irrespective  of 
the  question  whether  he  appears  upon  the  face  of  the  record 
in  the  attitude  of  plaintiff  or  defendant  or  intervener." 

The  cases  decided  by  the  supreme  court  of  Idaho  construing 
the  term  "adverse  party"  are  cited  with  approval  in  the 
Titiman  case.  Mr.  Justice  Stewart  in  support  of  his  conten- 
tion in  this  matter  cites  Hayne  on  New  Trial  and  Appeal, 
section  210.  I  am  unable  to  find  anything  in  that  section  in 
which  the  author  or  the  cases  cited  by  him  holds  that  the 
meaning  of  the  term  "adverse  party"  means  only  those  par- 
ties whose  interests  would  be  prejudicially  affected.  The 
author  there  states:  "Every  party  whose  interest  in  the 
subject  matter  of  the  appeal  is  adverse  to  or  will  be  affected 
by  the  reversal  or  modification  of  the  judgment  or  order 
from  which  the  appeal  has  been  taken,  is,   we  think,   an 
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'adverse  party'  within  the  meaning  of  these  provisions  of 
the  code,  irrespective  of  the  question  whether  he  appears  upon 
the  face  of  the  record  in  the  attitude  of  plaintiff  or  defendant 
or  intervener."  « 

My  associates  read  into  said  section  4808  the  word  ''preju- 
diciaUy."  Foley  v.  BuUard,  97  Cal.  516,  32  Pac.  574,  is 
cited  by  my  associates  in  support  of  their  contention  on  this 
point.  The  court  there  said:  *'If  a  judgment  of  reversal 
leaves  them  in  statu  quo^  then  this  appeal  does  not  affect 
their  rights  and  they  are  not  entitled  to  notice." 

The  converse  of  that  proposition  is  also  true,  that  if  a  re- 
versal or  modification  of  the  judgment  appealed  from  does 
not  leave  the  party  in  statu  quo,  he  is  ''affected";  his  status 
is  changed. 

1  Words  and  Phrases,  page  224,  is  also  cited.  The  author 
there  states  as  follows:  "Every  party  whose  interest  in  the 
subject  matter  of  an  appeal  is  adverse  to  and  wiU  be  affected 
by  a  reversal  or  modification  of  the  judgment  or  order  from 
which  the  appeal  has  been  taken,  is  an  'adverse  party,'  and 
entitled  to  notice  of  appeal,  irrespective  of  the  question 
whether  such  party  appears  on  the  face  of  the  record  in  the 
attitude  of  plaintiff,  defendant  or  intervener." 

The  position  I  take  is,  that  every  party  to  an  action  is 
an  adverse  party  to  an  appellant  whose  right  would  be 
affected  in  any  way  by  a  reversal  'or  modification  of  the 
judgment,  and  I  think  the  expression  used  by  the  court  in 
the  case  of  Foley  v,  Bullard,  supra,  is  a  very  apt  one;  that  is, 
if  a  modification  or  reversal  of  the  judgment  leaves  the  party 
in  statu  quo,  then  the  appeal  does  not  affect  his  rights  and 
he  is  not  entitled  to  notice ;  but  if  it  affects  his  rights  in  any 
way  so  as  not  to  leave  him  in  statu  quo,  then  he  is  an  adverse 
party. 

Mr.  Justice  Stewart  also  ^cites  2  Spelling  on  New  Trial 
and  Appellate  Practice,  1143,  where  the  author  states  as 
follows:  "The  term  'adverse  party,'  in  designating  the  appel- 
lant and  respondent  on  appeal,  cannot,  without  absurdity, 
be  held  to  include  one  who  would  be  benefited  by  a  reversal 
or  modification,  but  only  those  whose  interests  clearly  ar^ 
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or  may  be,  affected  prejudicially.  This  was  illustrated  and 
lucidly  explained  in  The  Victorian,  24  Or.  121,  41  Am.  St. 
Rep.  838,  32  Pac.  1040." 

It  appears  from  that  decision  that  an  action  was  brought 
against  the  defendant  boat,  the  ** Victorian,"  under  the  pro- 
visions of  certain  lien  laws,  to  enforce  a  lien  for  materials 
alleged  to  have  been  furnished  by  the  plaintiffs  to  the  con- 
tractor who  constructed  said  boat.    It  is  disclosed  by  the 
opinion  in  that  case,  that  the  sheriff  of  Multnomah  county 
seized  the  boat,  whereupon  the  O.  S.  L.  Railway  Co.  filed  its 
undertaking  as  provided  by  the  statutes  of  Oregon,  with  one 
Thompson  and  Troupe  as  sureties,  and  obtained  its  release, 
and  thereafter  the  O.  S.  L.  Co.  appeared  in  the  action  as  such 
defendant  and  claimant.    After  trial,  the  court  rendered  a 
judgment  against  the  boat  and  also  against  the  sureties  upon 
their  undertaking.     Prom  that  judgment,  the  railway  com- 
pany appealed,  but  neither  Thompson  nor  Troupe  joined  in 
the  appeal,  and  no  notice  of  such  appeal  was  served  upon 
them  or  either  of  them  by  the  railway  company.    Upon  that 
state  of  facts,   the  plaintiff  moved  to  dismiss  the  appeal 
upon  the  ground  that  Thompson  and  Troupe  would  be  affected 
by  a  modification  or  reversal  of  the  judgment,  and  that  they 
were,   as  to  the  plaintiffs  or  defendants,  an  adverse  party 
within  the  meaning  of  the  statute  in  relation  to  appeals,  and 
therefore  necessary  parties  to  give  the  appellate  court  juris- 
diction to  revise  or  reverse  the  judgment.    After  stating 
what  the  statute  of  Oregon  requires  in  the  service  of  notice 
of  appeal  Chief  Justice  Lord,  in  the  opinion  said:  **Who, 
then,  is  *an  adverse  party'  within  the  meaning  of  these  pro- 
visions of  the  code,  upon  whom  the  notice  of  appeal  must  be 
served!     Evidently  every  party  whose  interest  in  relation  to 
the  judgment  or  decree  appealed  from  is  in  conflict  with  the 
modification  or  reversal  sought  by  the  appeal.     Such  has  been 
declared  to  be  the  meaning  of  the  words  'adverse  party'  as 
used  in  the  statute  of  other  states,"  and  the  learned  chief 
justice  then  cites  a  number  of  decisions  from  other  states,  and 
among  them,  Sejiter  v.  DeBernal,  38  Cal.  640.     I  am  not  in- 
formed of  what  the  record  showed  in  that  case  and  why  the 
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learned  chief  justice  arrived  at  the  conclusion  that  the  sure- 
ties against  whom  judgment  had  been  rendered  would  not  be 
prejudiced  by  a  reversal  or  modification  of  the  judgment. 

I  have  several  cases  in  mind  where  judgments  were  ren- 
dered against  the  principal  and  the  sureties  on  bonds,  and 
the  sureties  were  very  anxious  that  the  judgment  should  be 
sustained  because  the  principal  was  then  in  a  condition  to 
pay  the  judgment,  and  they  desired  him  so  to  do,  and  for 
that  reason  did  not  want  the  judgment  reversed,  for  in  case 
of  protracted  litigation,  the  principal  might  become  insolvent 
and  they  in  the  end  would  have  the  judgment  to  pay.  Their 
interests  were  adverse  to  having  the  judgment  modified  or 
reversed,  and  would  have  been  affected  by  a  reversal  of  the 
judgment.  So  in  the  case  of  the  Victorian;  if  the  sureties 
were  desirous  of  having  the  judgment  entered  in  that  case 
sustained,  for  the  reason  that  the  principal  was  then  able  to 
and  could  pay  the  judgment,  but  that  in  case  a  new  trial 
was  granted  and  another  judgment  obtained,  the  sureties 
might  then  have  to  pay  the  judgment  themselves,  they  were 
interested  in  having  the  judgment  sustained,  and  were  ad- 
verse parties  and  were  entitled  to  be  heard  on  the  appeal. 
But  I  suppose  it  appeared  in  that  case  that  the  principal  in 
the  bond  sued  on  would  be  able  to  respond  to  any  judgment 
that  might  be  rendered  on  a  retrial  of  the  case.  The  point 
I  make  is  that  a  judgment  debtor  may  not  desire  to  have  a 
judgment  reversed,  and  if  he  does  not  join  in  the  appeal, 
notice  of  appeal  must  be  served  on  him.  I  cannot  understand 
in  such  cases  why  the  appellant  under  said  section  4808  is  not 
required  to  serve  his  notice  of  appeal  upon  every  codef endant 
who  does  not  join  with  him  in  the  appeal,  and  whose  interests 
might  in  any  way,  prejudicially  or  otherwise,  be  affected  by 
a  modification  of  the  judgment,  as  it  is  clear  in  many  cases 
a  reversal  of  a  judgment  against  a  party  would  not  benefit 
him,  but  absolutely  injure  him.  The  decision  in  The  Victor- 
tan,  supra,  takes  the  broad  ground  that  a  reversal  of  a  judg- 
ment is  always  beneficial  to  a  defendant,  when  as  a  matter 
of  fact  it  is  not. 
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Mr.  Spelling  seems  to  think  that  the  term  ''adverse  party," 
in  designating  the  appellant  and  respondent  on  appeal,  can- 
not, without  absurdity,  be  held  to  include  one  who  would  be 
benefited  by  a  reversal  or  modification  of  the  judgment.  But 
how  does  a  court  know  that  if  a  judgment  be  rendered  against 
a  principal  and  surety,  and  the  principal  appeals  from  the 
judgment,  that  the  surety  wiU  not  be  prejudicially  affected 
even  by  a  reversal  of  the  judgment  against  him  1  The  statute 
intends  that  every  party  to  an  action  who  has  any  interests 
in  the  suit  whatever  that  might  be  affected  in  any  way  by  a 
reversal  or  modification  of  the  judgment,  should  be  served 
with  a  notice  of  appeal,  so  as  to  give  him  an  opportunity  to 
be  heard. 

Unless  it  clearly  appears  from  the  record  that  the  party 
upon  whom  a  notice  of  appeal  has  not  been  served  cannot  be 
affected  in  any  manner  by  a  modification  or  reversal  of  the 
judgment,  he  is  an  ''adverse  party,"  and  may  be  affected, 
within  the  meaning  of  the  provisions  of  said  section  4808, 
as  a  party  may  be  interested  in  having  a  judgment  against  him 
sustained,  rather  than  taking  the  hazard  of  a  new  trial,  on 
which  a  more  unfavorable  judgment  might  be  obtained,  or 
perhaps  the  inability  of  his  codefendant  to  respond  to  a 
judgment  entered  on  a  new  trial  of  the  case. 

It  must  be  presumed  that  a  party  plaintiff  or  defendant 
who  does  not  join  with  his  coplaintiff  or  codefendant  in  an 
appeal  is  satisfied  with  the  judgment  and  is  opposed  to  a 
modification  or  reversal  thereof.  Why  should  a  court  come 
to  the  conclusion  that  a  party  against  whom  a  judgment  has 
been  rendered  and  who  refuses  to  join  his  codefendant  in  an 
appeal  will  be  beneficially  affected  by  a  reversal  of  the  judg- 
ment and  a  new  trial  and  decline  to  give  him  his  day  in 
court?  The  very  fact  that  such  party  refuses  to  join  in  an 
appeal  indicates  that  he  is  satisfied  with  the  result,  and  de- 
sires the  judgment  to  stand,  and  should  be  served  with  notice 
of  appeal,  that  he  may  appear  and  have  opportunity  to  resist 
a  reversal  of  the  judgment,  if  he  wishes  to  do  so.  Without 
such  notice,  he  is  deprived  of  his  day  in  court,  and  without 
notice  to  him,  the  court  holds  that  he  will  be  benefited  or  not 
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prejudiced  by  a  reversal  of  the  judgment.  It  changes  his 
liability  without  his  consent  and  without  jurisdiction  of  his 
person.  It  does  not  leave  him  in  statu  quo;  therefore,  it  is 
very  apparent  to  me  that  the  notice  of  appeal  must  be  served 
upon  each  and  every  party  to  the  action  who  would  in  any 
manner  be  affected  by  a  modification  or  reversal  of  the  judg- 
ment. The  holding  that  a  defendant  does  not  have  to  be 
served  with  notice  when  the  appeal  is  taken  to  set  aside  the 
judgment  against  him,  for  the  reason  that  a  reversal  of  the 
judgment  would  benefit  him,  is  absolutely  wrong,  for  a  re- 
versal in  many  cases  is  absolutely  prejudicial  to  the  interests 
of  the  judgment  debtor. 

After  a  defendant's  personal  liability  has  been  determined 
by  a  court  of  competent  jurisdiction  by  service  of  process  or 
his  voluntary  appearance,  the  court  has  no  authority  to  change 
the  judgment  in  any  way  so  as  to  change  the  defendant's  per- 
sonal liability  or  status  in  any  manner  without  notice  to  him. 
It  is  not  sufficient  for  the  court  to  say  that  as  the  judgment 
is  reversed  and  a  new  trial  granted,  it  is  not  prejudicial  and 
may  be  done  without  notice,  for  in  many  cases  that  would  not 
be  true. 

The  construction  of  the  term  "adverse  party,"  as  used  in 
said  section  4808,  is  that  every  party  to  the  action  who  would 
not  be  left  in  statu  quo  if  everything  aslced  for  by  the  ap- 
pellant on  his  appeal  is  granted,  is  an  ''adverse  party,"  and 
must  be  served  with  notice  of  appeal.  But  in  the  case  at  bar, 
my  associates  hold  that  Byberg  &  Carleson  can  in  no  possible 
view  of  the  case  be  in  any  manner  affected  by  a  reversal  of 
the  judgment.  They,  in  effect,  hold  that  their  status  will  not 
be  affected  or  changed  in  any  way  even  if  all  the  appellant 
demands  on  this  appeal  is  granted.  So,  in  their  view  of  the 
case,  Ryberg  &  Carleson 's  status  will  not  be  affected,  what- 
ever the  decision  on  the  merits  may  be. 

I  will  now  proceed  to  discuss  the  main  question  on  the 
motion  to  dismiss. 

This  action  was  brought  to  foreclose  an  original  contractor's 
lien.  Two  of  the  subcontractors,  of  whom  there  were  more 
than  twenty,  had  filed  subcontractor's  liens,  and  one  of  them. 
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Alexander  Toponce,  had  brought  an  action  to  foreclose  his 
lien,  making  the  Twin  Falls  Land  and  Water  Company  and 
the  Nelson  Bennett  Company  defendants.  Thereafter  this 
action  was  brought  by  the  Nelson  Bennett  Company  against 
the  Twin  Falls  Company,  Alexander  Toponce,  Ryberg  & 
Carlesbn  and  Walter  Q.  Filer  and  Martin  B.  DeLong,  trus- 
tees, as  defendants.  The  record  fails  to  show  whether  Ry- 
berg &  Carleson  had,  at  the  time  this  suit  was  brought,  com- 
menced an  action  to  foreclose  their  subcontractor's  lien;  but 
Nelson  Bennett  Company  alleged  in  their  complaint  that  the 
defendants,  Ryberg  &  Carleson,  were  subcontractors  under 
the  Nelson  Bennett  Company  and  had  performed  labor  and 
furnished  materials  in  the  building  of  certain  portions  of  the 
canal  in  controversy,  and  further  allege  that  they  had  filed 
their  lien,  claiming  a  balance  due  them  of  $5,856.33  for  such 
work  and  materials,  and  that  in  order  to  protect  the  Nelson 
Bennett  Company  as  principal  contractor,  said  Ryberg  & 
Carleson 's  claim  should  be  litigated  and  determined  in  this 
action  and  the  amount  found  due  them  should  be  satisfied 
out  of  the  property  covered  by  the  plaintiff's  lien ;  that  plain- 
tiff had  paid  to  said  Ryberg  &  Carleson  all  sums  by  it  re- 
ceived from  the  Twin  Falls  Company  and  allowed  for  the 
work  of  Ryberg  &  Carleson  under  the  contract  between  Ry- 
berg &  Carleson  and  the  plaintiff.  It  is  further  alleged  in 
the  complaint  of  the  Bennett  company,  as  follows:  ** Plain- 
tiff further  alleges  that  this  proceeding  is  of  such  a  nature 
that  the  court  should  herein  determine  any  and  all  contro- 
versies between  the  parties,  which  plaintiff  alleges  can  be 
done  without  prejudice  to  the  rights  of  anyone,  and  a  com- 
plete determination  of  the  controversy  and  rights  of  all  par- 
ties cannot  be  had  without  the  presence  of  the  lien  claimants, 
made  parties  hereto,  and  for  that  purpose  and  that  equity 
may  be  done,  and  a  multiplicity  of  suits  avoided,  and  one 
decree  only  of  foreclosure  may  be  made,  plaintiff  has  accord- 
ingly made  said  Toponce,  said  Ryberg  &  Carleson,  and  said 
Filer  and  DeLong,  trustees  aforesaid,  parties  defendant 
herein/' 
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It  is  there  alleged  that  a  complete  determination  of  the 
controversy  and  rights  of  all  the  parties  cannot  be  had  with- 
out the  presence  of  Ryberg  &  Carleson  and  Toponce  and 
Filer  and  DeLong.  Summons  was  issued  to  all  of  the  above- 
named  defendants  and  was  served  on  Ryberg  &  Carleson  find 
the  other  defendants.  Ryberg  &  Carleson  thereafter  made 
a  written  appearance  and  took  thirty  days  in  which  to  an- 
swer. They  did  not  answer  and  at  the  beginning  of  the  trial 
their  default,  for  want  of  an  answer,  was  entered.  The  other 
defendants  answered.  The  answering  defendants  admitted 
that  the  defendants,  Ryberg  &  Carleson,  were  subcontractors 
under  the  plaintiff  in  the  performance  of  certain  work  on 
said  canal,  and  also  admitted  that  Ryberg  &  Carleson  had 
filed  a  subcontractor's  lien  against  said  canal,  and  that  th^ 
were  claiming  thereunder  $5,856.33  from  the  defendants, 
and  that  as  to  the  all^ation  that  the  Bennett  company  had 
paid  to  Ryberg  &  Carleson  all  sums  of  money  received  by 
them  from  the  Twin  Falls  company  for  the  work  done  by 
Ryberg  &  Carleson,  the  Twin  Falls  company  avers  that  it 
has  no  knowledge  or  information  sufficient  to  answer  said 
allegation,  and  therefore  denies  the  same. 

After  this  action  was  brought,  the  action  of  Toponce  to 
foreclose  his  lien  was  consolidated  with  this  action  and  To- 
ponce was  made  a  defendant  and  he  filed  a  cross-eomplaint 
herein,  setting  up  his  claim  in  the  matter.  The  cause  was 
tried  by  the  court  and  findings  of  fact,  conclusions  of  law 
and  judgment  was  entered.  The  twenty-third  finding  of  the 
court  is  as  follows:  '^The  court  finds  that  the  defendants, 
Ryberg  &  Carleson,  subcontractors  under  said  Nelson  Bai- 
nett  Company,  failed  to  appear  herein  or  to  prosecute  their 
lien  and  are  in  default." 

There  the  court  finds  that  Ryberg  &  Carleson  were  sub- 
contractors under  the  Bennett  company  and  that  they  failed 
to  prosecute  their  lien.  My  position  is  that  the  record  clearly 
shows  that  Ryberg  &  Carleson,  although  in  default,  are  ad- 
verse parties  to  the  appellant  in  this  case,  and  that  the  notice 
of  appeal  should  have  been  served  on  theuL  While  their 
names  are  not  mentioned  in  the  decree  or  judgment,  except 


Digitized  by  LjOOQIC 


Dec.  1907.]    Nelson  Bennett  Co.  v.  Twin  Falls  etc.  Co.    785 

Opinion  of  the  Court — Sullivan,  J.,  Dissenting. 

where  it  recites  that  the  defendants  Ryberg  &  Carleson  are  in 
default  and  failed  to  prosecute  their  lien,  thus  holding  that 
they  had  a  lien  and  the  opportunity  to  litigate  it  in  this  suit, 
and  finds  they  failed  to  do  so,  nevertheless  the  record  shows 
that  they  may  be  aflfected  by  a  reversal  of  this  judgment. 
The  record  shows  that  Byberg  &  Carleson  constructed  the 
Dry  Creek  dam,  and  as  above  stated,  the  court  found  that 
there  were  placed  in  said  dam,  208,992  cubic  yards  of  earth, 
but  that  as  the  Bennett  company's  mechanic's  lien  and  com- 
plaint only  claimed  184,551  cubic  yards,  that  the  court  would 
allow  them  only  for  that  amount,  and  thereby  refused  to 
allow  the  Bennett  company  for  over  24,000  cubic  yards  that 
Ryberg  &  Carleson  had  placed  in  said  dam,  and  by  the  de- 
fault of  the  defendants,  Ryberg  &  Carleson,  and  their  failure 
to  litigate  in  this  action  their  claim  as  subcontractors,  the 
Bennett  company  has  failed  to  recover  judgment  for  the  full 
amount  of  earth  placed  in  said  dam  by  Ryberg  &  Carleson, 
and  now  if  the  Bennett  company  cannot  plead  this  judgment 
in  bar  of  an  action  by  Ryberg  &  Carleson  against  it  to  re- 
cover for  208,992  cubic  yards  which  the  trial  court  found  had 
been  placed  in  said  dam,  Ryberg  &  Carleson  will  be  permitted 
by  their  own  default  to  recover  from  the  Bennett  company 
over  $6,000  more  for  their  work  on  the  canal  than  the  Ben- 
nett company  recovered  from  the  Twin  Falls  company.  For 
that  reason,  this  action  is  a  bar  against  Ryberg  &  Carleson 
recovering,  more  from  the  Bennett  company  than  it  recov- 
ered from  the  Twin  Falls  company  f6r  the  work  done  by 
Ryberg  &  Carleson.  This  action,  under  the  facts  plead  and 
the  default  of  Ryberg  &  Carleson,  is  a  bar  to  a  recovery  by 
Ryberg  &  Carleson  for  any  greater  sum  than  the  Bennett 
company  recovered  in  this  action  for  the  work  done  by  them. 
Conceding  that  Ryberg  &  Carleson  had  an  understanding 
with  the  Bennett  company  that  they  would  accept  whatever 
it  recovered  from  the  Twin  FaUs  company,  as  it  recovered 
for  about  184,000  cubic  yards  of  earth  placed  in  said  dam,  if 
the  case  is  reversed  and  sent  back  for  a  new  trial,  and  the 
trial  court  should  find  that  there  were  only  160,000  cubic  yards 
placed  in  said  dam,  as  averred  by  the  Twin  Falls  company 
Idaho,  Vol.  13—50 


Digitized  by  LjOOQIC 


786   J^ELSON  Bennett  Co.  v.  Twin  Palls  etc.  Ck).    [13  Idaho, 

Opinion  of  the  Court — Sullivan,  J.,  Dissenting. 

in  its  answer,  Byberg  &  Carleson  will  be  loser  of  more  than 
$5,000.  Any  way  you  may  put  it,  Byberg  &  Carleson  will 
be  affected  by  a  reversal  of  this  judgment,  and  are  adverse 
parties  within  the  meaning  of  the  provisions  of  section  4808, 
and  should  have  been  served  with  notice  of  appeal 

While  it  is  true  the  contract  of  Ryberg  &  Carleson  was  as 
subcontractors  under  the  Bennett  company,  and  they  were  not 
named  in  the  contract  between  the  Twin  Falls  company  and 
the  Bennett  company,  still  it  was  only  right,  proper  and  just 
that  they  were  compelled  under  the  law  to  appear  in  this 
action  and  establish  the  amount  of  work  done  by  them  for 
the  protection  of  the  Bennett  company,  as  well  as  themselves, 
or  be  barred  from  in  any  manner  foreclosing  their  lien. 
They  were  regularly  brought  in  under  the  allegations  of  the 
complaint,  appeared  in  the  action,  and  only  defaulted  for 
want  of  an  answer,  and  so  far  as  any  recovery  by  them  for 
the  work  done  under  their  subcontract,  they  ought  to  be 
bound  as  to  the  amount  of  work  they  can  recover  for  by  the 
findings  of  the  court  on  that  question.  If  not,  the  finding 
of  the  amount  of  work  done  by  them  on  the  Dry  Creek 
dam  may  be  changed  upon  a  retrial  of  this  case  and  their 
interests  affected,  and  for  that  reason,  they  are  adverse  par- 
ties and  ought  to  have  been  served  with  notice  of  appeal. 

Mr.  Justice  Stewart  states  in  his  opinion,  as  follows:  "The 
court  did  not  enter  any  decree  against  them  (R.  &  C.)  in  any 
way  whatever;  did  not  adjudge  any  rights  in  their  favor  or 
against  them."  Under  the  law,  one  who  is  made  a  psrty  to 
an  action,  the  complaint  setting  up  certain  rights  claimed  by 
him  and  is  served  with  summons  and  appears  in  the  action, 
and  is  only  in  default  for  want  of  an  answer,  is  bound  by  the 
judgment  or  decree  entered  in  such  action,  whether  he  be 
named  in  it  or  not,  at  least  so  far  that  such  judgment  or  de- 
cree would  be  a  bar  to  an  action  brought  by  him  upon  his 
cause  of  action  stated  or  set  forth  in  the  complaint  against 
the  plaintiff  in  the  action. 

Supposing  that  each  of  the  twenty-two  subcontractors  had 
been  named  as  defendants  in  the  complaint,  and  the  allega- 
tions therein  to  the  effect  that  each  of  such  subcontractors 
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had  filed  mechanic's  liens  for  certain  amounts,  naming  them, 
and  the  complaint  contained  other  allegations  sufficient  to 
show  that  all  of  said  claims  should  be  settled  in  one  action, 
and  each  and  every  of  such  defendants  after  having  made  a 
written  appearance  shonld  default  for  want  of  an  answer, 
would  it  be  right,  under  our  law,  to  permit  them  thereafter 
to  bring  twenty-two  suits  to  foreclose  their  liens!  I  say  noj 
and  the  law  does  not  contemplate  or  countenance  such  pro- 
ceedings. They  are,  and  ought  to  be,  in  a  case  of  that  kind, 
barred  from  each  bringing  an  action.  In  justice  to  the  orig- 
inal contractor  and  to  the  owner,  they  ought,  as  our  law  con- 
templates, be  compelled  to  set  forth  their  claims  in  such  suit 
by  the  contractor  or  be  forever  barred  from  prosecuting  such 
suits. 

I  maintain  that  there  are  sufficient  allegations  in  the  com- 
plaint to  require  Ryberg  &  Carleson,  after  having  been  served 
with  summons,  to  appear  and  assert  their  claim  and  after 
they  have  appeared  and  taken  time  to  answer,  and  thereafter 
were  in  default  for  want  of  an  answer,  they  are  bound  by 
the  judgment  so  far  as  their  claim  referred  to  in  the  com- 
plaint is  concerned.  On  the  face  of  this  record,  it  is  clearly 
shown  that  the  rights  of  Ryberg  &  Carleson,  as  subcontractors, 
might  have  been,  and  ought  to  have  been,  litigated  and  de- 
termined in  this  action.  Under  the  authorities,  this  judg- 
ment would  be  res  adjudicata  or  estoppel  against  Ryberg 
&  Carleson  if  plead  by  the  Bennett  company  in  an  action  by 
Ryberg  &  Carleson  against  it  for  the  amount  claimed  by 
them  on  their  mechanic's  lien.  (Fahey  v.  Easterly  Machine 
Co.,  3  N.  Dak.  220,  44  Am.  St.  Rep.  554,  55  N.  W.  580.) 
In  an  exhaustive  footnote  to  that  case,  under  the  head  of  "Of 
the  Proof  of  Res  Judicata/'  the  learned  author  says:  "In 
the  first  place,  it  is  clear  that  the  impossibility  of  determin- 
ing from  a  mere  inspection  of  a  record  whether  or  not  an 
issue  is  decided  is  not  conclusive  of  the  question.  The  rec- 
ord cannot  be  contradicted  by  proving  a  determination  of 
some  question  clearly  not  within  the  issues  made  by  the  plead- 
ings. On  the  other  hand,  as  to  every  matter  which  might 
legitimately  have  been  litigated  and  decided  under  the  plead- 
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ings,  it  is  competent  for  the  parties  to  offer  and  the  court 
to  receive  extrinsic  evidence,  either  oral  or  written,  for  the 
purpose  of  establishing  the  ground  of  the  former  decision, 
and  thus  giving  it  effect  as  res  judicata'^;  and  cites  in  sup- 
port of  that  doctrine  Freeman  on  Judgments,  sections  272, 
273,  and  many  other  authorities.  The  author  then  quotes 
from  Cummings  v.  McOehee,  9  Port.  349;  and  cites  Green- 
leaf  on  Evidence,  section  522,  and  other  authorities,  as  fol- 
lows: "The  rule  is,  that  judgments  are  final  and  conclusive 
between  the  parties  when  rendered  on  a  verdict  on  the  merits, 
not  only  as  to  the  facts  actually  litigated  and  decided,  but 
that  they  are  equally  as  conclusive  upon  all  facts  which  were 
necessarily  involved  in  the  issue." 

In  the  case  at  bar,  it  was  very  material  to  have  some  dis- 
position made  of  the  claim  of  Byberg  &  Carleson,  because  it 
was  represented  by  a  prior  lien  of  record.  The  portion  of  the 
finding  which  recites  that  they  had  failed  to  prosecute  their 
lien  becomes  an  adjudication  on  that  point  and  can  be  relied 
on  by  the  Twin  Falls  company  to  clear  its  record.  It  was 
said  in  Fahey  case  above  cited,  as  follows:  "As  the  defend- 
ant is  not  at  liberty  to  withold  his  defenses  and  thus  make 
them  the  subject  of  further  controversy,  a  judgment  in  favor 
of  the  plaintiff  is  conclusive  not  only  of  the  defenses  actually 
interposed  but  also  against  all  defenses  which  might  have 
been  interposed  in  the  action  and  affirms  the  existence  of  all 
the  facts  plead  by  the  plaintiff  and  essential  to  support  the 
judgment  rendered  in  his  favor." 

And  again:  "A  judgment  of  the  court  possessing  compe- 
tent jurisdiction  is  final,  not  only  in  reference  to  the  matters 
actually  or  formally  litigated,  but  as  to  all  other  matters 
which  the  parties  might  have  litigated  and  decided  in  the 
case." 

In  Barker  v.  Cleveland,  19  Mich.  230,  it  is  said:  "If  the 
determination  of  a  question  is  necessarily  involved  in  the 
judgment,  it  is  immaterial  whether  it  is  actually  litigated  or 
not." 

In  Short  v.  Taylor,  137  Mo.  517,  59  Am.  St.  Rep.  508,  38 
3.  W.  952,  it  is  said:  "The  conclusiveness  of  a  just  judgment 
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is  not  confined  to  the  matter  litigated,  but  includes  the  find- 
ings of  fact  which  were  in  issue  and  necessarily  decided, 
though  no  specific  findings  may  have  been  made  thereon." 

The  decided  weight  of  precedent  and  authority  is  that 
judgments  of  a  court  of  general  jurisdiction  are  final  and 
conclusive,  not  only  as  to  facts  actually  litigated  and  decided, 
but  are  equally  as  final  and  conclusive  upon  all  facts  which 
the  parties  might  have  litigated  and  had  decided  in  the  case. 
It  was  the  duty  of  Ryberg  &  Carleson,  under  the  allegations 
of  the  complaint  and  in  service  of  summons,  to  set  up  their 
claim  on  their  subcontract  with  Bennett  company,  and  have 
it  determined  in  this  suit,  as  it  is  shown  by  the  complaint 
and  admitted  by  the  answer  of  the  Twin  Falls  company  that 
th^  claim  a  lien  as  subcontractors  under  Bennett  company, 
and,  as  I  view  it,  a  reversal  of  the  judgment  will  affect  them 
although  they  were  in  default  for  want  of  an  answer,  and 
no  judgment,  in  terms,  was  entered  in  their  favor  or  against 
them.  They  were  not  at  liberty,  under  the  pleadings,  to  with- 
hold the  litigation  of  the  amount  claimed  to  be  due  them  on 
their  lien  as  subcontractors,  and  make  it  the  subject  of  fur- 
ther litigation,  and  the  judgment  in  this  suit,  if  properly 
plead,  would  be  an  estoppel  against  them  in  an  action  by 
them  against  Bennett  company. 

The  theory  of  our  statute  is  to  prevent  a  multiplicity  of 
suits  growing  out  of  the  same  transaction  or  connected  with 
it.  And  especially  is  this  so  under  the  lien  laws  of  our  state, 
which  provide  for  the  consolidation  of  all  actions  to  fore- 
close liens  on  the  same  property,  and  under  its  provisions 
all  liens  of  contractors  and  subcontractors  under  them  may, 
and  ought  to  be,  litigated  and  determined  in  the  same  action, 
and  unless  that  is  done,  an  original  contractor  or  a  subcon- 
tractor may  be  the  loser  if  the  rights  of  each  are  determined 
in  separate  actions.  In  the  case  at  bar,  the  record  shows  that 
there  were  more  than  twenty  subcontractors  under  Nelson 
Bennett  Company.  The  record  shows  that  two  of  those,  at 
least,  had  filed  liens  against  the  Twin  Falls  company  as 
gubcontractors  under  'the  Bennett  company.  The  Bennett 
company  did  all  that  it  could  by  pleading  in  its  complaint 
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and  by  service  of  summons  upon  Bybei^  &  Carleson,  who 
had  filed  a  lien  as  subcontractors,  to  bring  them  in  and  have 
determined  in  this  action  the  amount  of  work  done  by  them 
and  the  amount  due  them  as  such  subcontractors.  The  rec- 
ord shows  that  Byberg  &  Carleson  constructed  what  is  called 
the  Dry  Creek  dam,  and  it  also  shows  that  they  moved  208,- 
992  cubic  yards  of  earth  in  the  construction  thereof,  at 
twenty-seven  cents  per  cubic  yard,  amounting  to  $56,427.84, 
but  inasmuch  as  plaintiff's  mechanic's  lien  and  complaint 
only  call  for  184,551  cubic  yards  of  embankment  in  that  dam, 
the  court  holds  that  the  Bennett  company  is  only  entitled 
to  recover  from  the  Twin  Falls  company  for  184,551  cubie 
yards  at  twenty-seven  cents  per  cubic  yard,  amounting  to 
$49,828.77.  It  will  be  observed  that  the  difference  between 
208,992  cubic  yards  and  184,551  cubic  yards  is  24,441  cubic 
yards,  and  the  difference  between  $56,427.84  and  $49,828.77 
is  $6,599.07.  Now,  the  Bennett  company  will  lose  that  amount 
provided  Byberg  &  Carleson  are  permitted  now  to  bring  suit 
against  them  for  the  full 'amount  of  earth  placed  in  said 
dam,  and  would  no  doubt  have  established  that  amount  if 
they  had  come  in  and  answered  and  established  the  fact  that 
they  were  entitled  to  recover  for  the  full  amount  of  earth 
placed  in  said  dam,  and  as  I  view  it,  it  was  their  duty,  under 
the  pleadings,  to  come  in  and  establish  the  amount  of  their 
claim  and  not  place  the  Bennett  company  in  a  position  to 
lose  several  thousand  dollars  by  their  failure  to  answer. 
Byberg  &  Carleson  ought  not  to  be  permitted  to  "play  fast 
and  loose"  in  this  way,  as  they  had  the  right,  and  it  was 
their  duty,  under  the  law,  to  appear  in  this  action  and  estab- 
lish their  claim.  To  permit  them  under  the  pleadings  and 
facts  of  the  case  to  default  and  say  to  the  Bennett  company, 
'*We  won't  prove  up  our  claim  in  this  action,  but  you  go 
ahead  and  if  you  are  not  able  to  establish  and  get  a  judg- 
ment for  the  full  number  of  cubic  yards  placed  by  us  in  the 
Dry  Creek  dam,  we  will  bring  an  action  against  you  and  re- 
cover the  full  amount,"  would  result  in  the  grossest  injus- 
tice, and  permit  them  to  profit  by  their  own  neglect  and 
wrpng.    That  is  just  the  way  the  decision  of  the  majority  of 
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the  court  may  result.  The  injustice  of  such  a  proposition 
is  very  apparent.  The  Bennett  company  has  no  doubt  done 
all  that  it  could  to  protect  itself  against  the  claim  of  Byberg 
&  Carleson.  Byberg  &  Carleson  were  invited  in  to  prove 
their  claim  in  this  case.  Summons  was  served  on  them  and 
they  were  in  default  for  want  of  an  answer,  and  under  those 
facts,  it  would  be  most  unjust  now  to  permit  them  to  recover 
from  the  Bennett  company  over  $6,000  more  than  the  Ben- 
nett company  recovered  from  the  Twin  Palls  company  on 
account  of  their  claim.  They  have  thrown  the  full  responsi- 
bility on  the  Bennett  company,  and  wiU  no  doubt  take  ad- 
vantage of  any  error  or  mistake  made  by  Bennett  company, 
and  under  the  decision  of  my  associates,  compel  it  to  pay 
to  them  over  $6,000  more  than  it  recovered  from  the  Twin 
Falls  company.  They  are  thus  permitted  to  profit  by  their 
own  default. 

As  clearly  indicating  the  understanding  of  counsel  for  the 
appellant  as  to  the  relation  in  this  action  of  the  subcontract- 
ors, we  have  in  the  record  the  aflSdavit  of  B.  B.  Critchlow, 
the  leading  counsel  for  the  appellant  on  the  motion  to  retax 
costs,  and  in  that  aflSdavit,  Mr.  Critchlow  states  as  follows: 
^'AflSant  states  that  during  the  course  of  said  trial,  it  was 
announced  by  counsel  for  the  plaintiflfs  herein  that  each  and 
every  of  the  subcontractors  under  Nelson  Bennett  Company, 
plaintiff  herein,  who  had  done  work  upon  that  portion  of  the 
Twin  Falls  Canal  system,  who  appeared  and  testified  at  the 
trial,  were  claiming  from  the  Twin  Falls  Land  and  Water 
Company,  under  Nelson  Bennett  Company,  pay  for  services 
performed  by  them  for  which  they  had  not  been  adequately 
compensated,  and  that  each  and  every  of  said  subcontractors 
appeared  for  the  purpose  of  testifying  to  the  amount  of  labor 
performed  by  him  with  a  view  and  for  the  purpose  of  re- 
eovering  in  his  own  behalf;  that  Nelson  Bennett  Company 
was  in  reality  suing  as  trustee  for  each  and  every  of  the  said 
subcontractors,  and  that  in  the  event  of  recovery  the  sub- 
<5ontractors  would  be  allotted  by  the  plaintiflf  corporation 
the  amount  due  them  for  the  work  done  by  each  respectively ; 
that  in  accordance  with  this  understanding  and  agreement. 
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each  of  the  said  subcontractors  have  voluntarily  appeared, 
and  that  it  was  by  agreement  with  Nelson  Bennett  Company 
that  they  should  appear  and  make  proof  of  their  rights  in 
the  premises.  It  was  further  stated  by  the  court  and  ac- 
quiesced in  by  the  counsel  for  plaintiff  that  each  and  every 
of  said  parties,  without  further  proof  or  testimony  in  the 
premises,  would  be  taken  and  understood  to  be  standing  in 
the  relation  as  parties  to  the  case  and  treated  accordingly."' 

In  said  affidavit  the  leading  counsel  states  that  upon  sev- 
eral occasions  during  the  trial  it  was  announced  by  counsel 
for  the  plaintiffs  that  the  subcontractors,  among  whom  were 
Ryberg  &  Carleson,  appeared  as  witnesses  for  the  purpose 
of  testifying  to  the  amount  of  labor  performed  by  them  with 
a  view  and  for  the  purpose  of  recovering  in  their  own  behalf; 
that  Nelson  Bennett  Company  was  in  reality  suing  as  trus- 
tee for  each  and  every  of  said  subcontractors,  and  that  it 
was  stated  by  the  court  and  acquiesced  in  by  the  counsel 
that  each  and  every  of  said  parties,  without  further  proof 
or  testimony  in  the  premises,  would  be  taken  and  understood 
to  be  standing  in  the  relation  as  parties  to  the  case  and 
treated  accordingly.  If  that  affidavit  be  true,  as  we  have  no 
doubt  it  is,  it  clearly  shows  that  it  was  the  understanding 
of  the  court,  counsel  and  the  parties  that  those  subcontractors 
who  had  been  named  as  defendants  in  the  complaint  were 
to  be  treated  as  parties  interested  in  the  case  and  are  inter- 
ested in  the  judgment  to  the  amount  of  what  is  due  them. 
So  far  as  their  claim  is  concerned,  this  judgment,  if  plead 
in  an  action  by  them  for  the  foreclosure  of  their  lien  on 
the  canal  against  the  Twin  Falls  company  or  against  Nel- 
son  Bennett  Company,  would  be  res  ad  judicata,  (2  Black  on 
Judgments,  sees.  623,  630  et  seq.;  2  Spelling  on  New  Trial 
and  Appellate  Practice,  sec.  664  et  seq.) 

It  is  clear  that  Ryberg  &  Carleson  are  adverse  parties  so- 
far  as  the  Bennett  company  is  concerned,  according  to  the 
meaning  placed  on  the  word  "adverse"  by  my  associates.  If 
they  should  now  sue  the  Bennett  company  for  the  difference 
due  them,  according  to  the  proof  in  this  case,  which  they 
may  do  under  the  decision  of  my  associates,  the  Bennett 
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company  would  have  no  right  to  plead  this  judgment  in  bar 
of  such  action.  Under  the  provisions  of  our  statute  for  com- 
bining suits  of  this  kind  and  providing  that  all  interested 
persons  may  be  made  parties  thereto,  there  is  no  adjudica- 
tion of  the  rights  of  Ryberg  &  Carleson  in  this  case,  accord- 
ing to  the  opinion  of  my  associates.  I  maintain  that  the 
Bennett  company  had  the  right  to  have  a  determination  in 
this  suit  of  all  the  interests  and  claims  of  subcontractors 
under  them  who  were  made  defendants,  so  as  to  preclude  the 
contingency  of  their  bringing  a  separate  suit  against  it  for 
work  which  the  Bennett  company  itself  might  never  get  pay 
for  from  the  Twin  Falls  company.  This  is  clearly  shown 
from  the  fact  that  the  Bennett  company  did  not  get  judg- 
ment for  the  full  amount  of  the  earth  placed  in  the  em- 
bankment of  the  Dry  Creek  dam  by  Ryberg  &  Carleson,  and 
to  hold  that  Ryberg  &  Carleson  are  not  bound  by  this  judg- 
ment will,  in  case  they  bring  suit  against  the  Bennett  com- 
pany, no  doubt  enable  them  to  recover  much  more  than 
the  Bennett  company  recovered  for  them  in  this  suit,  in 
which  they  had  ample  opportunity  to  protect  themselves  and 
the  Bennett  company.  It  is  not  necessary  that  the  interest 
of  an  adverse  party  be  adverse  to  every  other  party  to  the 
action.  It  is  only  necessary  that  it  be  an  adverse  interest 
to  ^nc  or  more  of  the  parties,  whether  they  be  plaintiffs  with 
him,  defendants  with  him,  or  otherwise.  Ryberg  &  Carleson 
arc  adverse  parties  not  only  to  the  Bennett  company,  but  also 
to  the  Twin  Falls  company,  and  ought  to  have  been  served 
with  notice  of  appeal.  The  motion  to  dismiss  should  be  sus- 
tained. 
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(December  31,  1907.) 

THE  CANADIAN  BANK  OF  COMMERCE,  a  Corporation, 
PlaintiiSf,  v.  FREMONT  WOOD,  as  Judge  of  the  Third 
Judicial  District  of  the  State  of  Idaho,  Sitting  at  Cham- 
bers at  Wallace,  Shoshone  County,  Idaho,  within  the  First 
Judicial  District  of  the  State  of  Idaho,  Defendant. 

[93  Pac.  257.] 

CiBTioaASi — ^Appealable  Oboeb — Final  Jin>GMENT — Order  Ddkbctimo 
Receiver  to  Pay  Money. 

1.  Under  the  provisions  of  Bevised  Statutes,  section  4962,  a  writ 
of  review  may  be  granted  hy  anj  court  except  a  probate  or  justice 's 
court,  when  an  inferior  tribunal,  board  or  oficer  exercising  judicial 
functions  has  exceeded  the  jurisdiction  of  such  tribunal,  board  or 
officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the  court, 
any  plain,  speedy  or  adequate  remedy. 

2.  Under  this  statute,  two  things  must  be  shown  to  exist  before 
a  writ  of  review  will  be  issued:  First,  that  an  inferior  tribunal, 
board  or  officer,  exercising  judicial  functions,  has  exceeded  its  juris- 
diction; and,  second,  that  there  is  no  appeal,  nor,  in  the  judgment 
of  the  court,  any  plain,  speedy  or  adequate  remedy. 

3.  An  order  made  by  a  judge  allowing  claims,  and  disaUowing 
others,  against  an  estate,  and  directing  a  receiver  to  pay,  out  of 
the  funds  in  his  hands,  s^ch  claims  as  the  judge  has  allowed,  and  dis- 
tribute the  funds  in  the  hands  of  the  receiver,  according  to  the  order 
and  judgment  of  the  judge,  is  an  appealable  order  or  judgment,  and 
eertiorari  will  not  lie  to  review  such  order. 

4.  An  allegation  in  a  petition  for  writ  of  certiorari,  that  if  an 
appeal  be  taken,  the  expense  will  be  heavy  and  disproportionate  to 
the  amount  the  plaintiff  will  recover,  is  not  a  reason  why  the  appeal 
will  not  be  a  plain,  speedy  and  adequate  remedy,  and  does  not  war- 
rant this  court  in  reviewing  the  judgment  by  writ  of  oertiararu 

(SyUabus  by  the  court.) 

PETITION  for  writ  of  certiorari  to  review  an  order  or 
judgment  of  the  judge  of  the  district  court  of  Shoshone 
County.  Hon.  Fremont  Wood,  Judge  of  the  Third  Judi- 
cial District,  sitting  at  chambers  in  the  First  Judicial  Dis- 
trict in  and  for  Shoshone  County.    Motion  to  quash  stistained. 
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John  M.  Gearin,  Ezra  R.  Whitla,  J.  N.  Smith,  and  Samuel 
R.  Stem,  for  Plaintiff. 

Counsel  for  defendant  insists  that  we  have  the  ri^ht  to 
appeal,  because  section  9,  article  5  of  the  constitution  of 
Idaho  provides  in  eflPeet  that  every  decision  or  order  of  a 
district  court  or  judge  is  appealable,  but  that  is  not  the  point. 

The  question  of  whether  any  party  has  the  right  of  an 
appeal  which  would  preclude  a  writ  of  certiorari  resolves  it- 
self into  one  whether  the  statute  provides  the  judicial  mar 
chinery — the  adversary  process  to  bring  the  estate  to  this 
court.  If  it  has  not  made  such  provision,  then  there  is  no 
appeal  within  the  meaning  of  the  rule  that  a  writ  of  certiorari 
will  not  be  granted  where  there  is  an  appeal.  This  court, 
construing  section  9,  article  5,  in  the  case  of  State  v.  Reed, 
3  Idaho,  554-556,  32  Pac.  202,  says:  '*If  there  is  no  provi- 
sion in  the  statute  by  which  a  defendant  in  a  criminal  case 
may  have  the  order  of  the  district  court  overruling  his  mo- 
tion for  a  change  of  place  of  trial  *  reviewed  on  appeal,'  then, 
under  the  provisions  of  section  9,  article  5  of  the  constitu- 
tion, he  may  have  his  writ  of  error  or  such  other  proper 
writ  as  this  court  may  see  fit  to  issue  to  reach  that  end." 
(See,  also,  Nez  Perce  County  v.  Latah  County,  2  Idaho,  1131, 
31  Pac.  800;  Rupert  v.  Board,  2  Idaho,  21,  2  Pac.  718.) 
Counsel  relies  upon  the  case  of  Dahlstrom  v,  Portland  Min. 
Co.,  12  Idaho,  87,  85  Pac.  916,  but  that  case  does  not  sus- 
tain his  contention,  because  the  order  sought  to  be  reviewed 
upon  certiorari  was  a  special  order  made  after  final  judg- 
ment, and  from  such  an  order  there  is  an  appeal  provided 
by  statute.  In  this  case,  this  order  of  Judge  Wood  was  not 
a  special  order  made  after  final  judgment.  It  purports  to 
be  a  final  judgment  of  itself,  and  is  in  contravention  of  the 
judgment  of  Judge  Morgan,  and  not  subsidiary  to  it,  nor  can 
it  be  construed  as  a  provisional  remedy  to  enforce  that  judg- 
ment. The  decision  of  this  court  in  the  Dahlstrom  case  sup- 
ports our  contention,  because  in  that  case  the  court  held 
that  where  the  statutes  provide  a  remedy  by  appeal,  a  writ  of 
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certiorari  could  not  be  sustained.  In  the  oral  argument  of 
this  case,  counsel  for  defendant  admitted  there  is  no  statute 
providing  for  a  direct  appeal. 

The  plaintiffs  herein  rely  upon  the  following  cases  from 
the  supreme  court  of  Idaho  as  showing  our  right  to  certiorari 
herein :  Dahlstrom  v.  Portland  Min,  Co,,  12  Idaho,  87,  85  Pac. 
916 ;  Gaffney  v.  Piper,  5  Idaho,  490,  51  Pac.  99 ;  Madison  v. 
Piper,  6  Idaho,  137,  53  Pac.  395;  Cummings  v.  Steele,  6  Idaho, 
666,  59  Pac.  15 ;  and  we  contend  that  there  is  no  right  of  ap- 
peal given  by  statute  from  this  order  of  Judge  Wood  within 
the  meaning  of  State  v.  Reed,  3  Idaho,  554,  556,  32  Pac.  202; 
Nez  Perce  Co.  v.  Latah  Co.,  2  Idaho,  1131,  31  Pac.  800;  Ru- 
pert V.  Board,  2  Idaho,  21,  2  Pac.  718.  Counsel  for  de- 
fendant in  this  case  has  no  right  to  insist  that  the  Canadian 
Bank  of  Commerce  shall  hazard  its  litigation  upon  a  question- 
able right  to  appeal,  but  before  the  right  to  appeal  shall  de- 
prive it  of  the  writ  of  certiorari,  such  right  must  be  dearly 
provided  by  statute  and  applicable  to  the  case  at  hand. 

If  the  conduct  of  the  defendant  judge  in  assuming  juris- 
diction at  the  request  of  the  attomeyB  for  either  the  receiver 
or  creditors  was  such  as  to  justify  the  application  for  and 
the  granting  of  this  writ,  then  the  consequences  and  the  ex- 
pense of  preparing  the  record  should  be  upon  those  who  have 
made  this  sort  of  proceeding  necessary.  If  we  had  rights 
which  either  the  receiver  or  creditors  were  bound  to  respect 
and  such  rights  were  attempted  to  be  violated,  we  are  not  to 
blame,  and  we  should  not  be  visited  with  the  expense  of  cor- 
recting the  error. 

John  P.  Gray  and  J.  H.  Forney,  for  Defendant, 

The  judgment  entered  by  Judge  Wood  was  a  final  judg- 
ment in  that  action,  and  appealable  under  the  statutes  and 
the  constitution  of  the  state  of  Idaho.  (Idaho  Const.,  art. 
5,  sec.  9 ;  Chemung  Min,  Co.  v.  Hanley,  11  Idaho,  302,  81 
Pac  619;  Patterson  v.  Ward,  6  N.  Dak.  359,  71  N.  W.  643.) 
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Plaintiff  has  shown  no  circumstances  of  an  extraordinary 
character  that  have  intervened  to  prevent  the  prosecution  of 
the  appeal  from  Judge  Wood's  decision.  (Dahlsiram  v.  Port- 
land Min.  Co.,  12  Idaho,  87,  85  Pac.  916,  and  cases  there 
cited.) 

In  this  case  the  plaintiff  has  attempted  to  perfect  his  ap- 
peal, and  states  in  his  petition  ''that  to  attempt  to  take  this 
appeal  means  the  expenditure  of  almost  a  prohibitory  sum 
of  money."  The  remarkable  reason  advanced  by  the  peti- 
tioner as  a  justification  of  his  application  for  a  writ  of  re- 
view would  be  equally  applicable  to  any  other  appeal.  It 
is  apparent  from  the  petition  itself  that  the  only  object  in 
the  application  for  a  writ  of  review  in  this  case  is  to  shift 
the  burden  of  the  expense  of  preparing  the  record  from  itself 
to  this  defendant. 

By  its  own  petition  the  plaintiff  shows  that  it  is  at  the 
present  time  prosecuting  an  appeal,  upon  the  consideration  of 
which,  if  properly  perfected,  this  court  can  review  all  ques- 
tions which  plaintiff  attempts  to  raise  in  its  application  for 
a  writ  of  review. 

A  writ  of  review  does  not  lie  where  there  is  a  remedy  by 
appeal.  (People  v.  Lindsay,  1  Idaho,  394;  Oraham  v.  /Sii- 
perior  Court,  74  Cal.  217,  15  Pac.  746;  Hayes  v.  District 
Court,  11  Mont.  225,  28  Pac.  259 ;  Rogers  v.  Hayes,  3  Idaho, 
597,  82  Pac.  259;  Noble  v.  Superior  Court,  109  Cal.  523,  42 
Pac.  155;  State  v.  District  Court,  27  Mont.  179,  70  Pac.  516; 
State  V.  Justice  Court,  31  Mont.  258,  78  Pac.  498.) 

STEWART,  J.— On  August  3,  1907,  Judge  Fremont  Wood, 
judge  of  the  third  judicial  district  of  the  state  of  Idaho, 
sitting  at  chambers  at  Wallace,  Shoshone  county,  Idaho,  and 
•  within  the  first  judicial  district  of  the  state  of  Idaho,  filed 
in  said  court  the  following  order  or  judgment: 
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*'In  the  District  Court  of  the  First  Judicial  District  of  the 
State  of  Idaho,  in  and  for  the  County  of  Shoshone. 

*' GEORGE  B.  McAULET,  and  VAN  B.  DeLASHaiUTT. 
Plaintiflfs,  v.  THE  COEUR  d'ALENE  BANK,  a  Cor- 
poratioB,  Defendant. 

"DECREE. 
'*Be  it  remembered,  That  the  above-entitled  action  came  on 
to  be  heard  before  the  judge  of  the  above-entitled  court,  sit- 
ting at  chambers  in  Wallace,  Idaho,  on  the  20th  day  of 
April,  1907,  the  Honorable  Fremont  Wood,  Judge  of  the 
Third  Judicial  District  of  the  state  of  Idaho,  presiding  at 
the  request  of  the  Honorable  W.  W.  Woods,  Judge  of  the 
above-entitled  court,  said  judge  of  the  above-entitled  court, 
being  disqualified  by  reason  of  the  fact  that  he  had  been 
attorney  for  the  Receiver  of  the  said  bank  and  the  said  re- 
ceiver, Abner  G.  Kerns,  being  personally  present  and  repre- 
sented by  his  attorney,  J.  H.  Forney,  John  P.  Gray  and 
Henry  S.  Gregory;  and  Joseph  P.  Keane,  claiming  to  be  a 
creditor  of  the  said  bank  being  personally  present  and  rep- 
resented by  his  attorney,  Albert  H.  Featherstone,  and  the 
Canadian  Bank  of  Commerce,  claiming  to  be  a  creditor  of 
said  bank  and  being  represented  by  its  attorney,  Samuel  R. 
Stern,  and  George  Stewart,  claiming  to  be  a  creditor  of  said 
bank  being  represented  by  his  attorney,  A.  H.  Conner,  and 
John  Reedy,  Alexander  E.  Mayhew,  Mrs.  E.  J.  Jackson  and 
Edward  Doyle,  claiming  to  be  creditors  of  said  bank  being 
represented  by  their  attorneys,  A.  H.  Conner,  Walter  H.  Han- 
son and  James  A.  Wayne;  and  all  of  the  persons  so  inter- 
ested or  claiming  to  be  interested  thereupon  consented  to 
the  hearing  of  all  matters  in  connection  with  the  said  action 
before  the  said  court  and  the  said  judge  sitting  in  chambers 
on  the  said  day,  and  no  objection  being  made,  the  court 
pro(.eeded  to  hear  the  said  cause  on  the  report  of  the  Re- 
ceiver, filed  the  14th  day  of  January,  1907,  and  upon  the 
petitions  of  Joseph  P.  Keane,  George  Stewart  and  John 
Reedy,  Alexander  E.  Mayhew,  Mrs.  E.  J.  Jackson  and  Ed- 
ward Doyle,  and  the  complaint  and  records  and  files  in  the 
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said  action,  and  evidence  was  introduced  and  heard  by  the 
court,  and  after  argument  of  counsel  for  the  respective  par- 
ties present,  the  court  took  the  said  cause  under  advisement. 

"And  now,  at  this  time,  the  court  having  fully  considered 
the  said  cause  and  being  advised  in  the  premises,  and  hav- 
ing made  its  finding  of  fact  and  the  conclusions  of  the  law 
therefrom, 

**It  is  hereby  ordered,  adjudged  and  decreed  as  follows: 

"1.  That  the  former  order  of  this  court  dated  the  20th 
day  of  April,  1907,  ordering,  adjudging  and  decreeing  that 
the  sum  of  Ten  Thousand  Dollars  ($10,000)  be  fixed  and 
allowed  as  the  sum  of  money  to  be  paid  to  the  said  Receiver 
for  his  compensation  and  expenses  in  the  employment  of 
counsel,  and  that  the  same  be  in  full  payment  for  all  ser- 
vices rendered  to  April  20th,  1907,  and  for  such  other  ser- 
vices as  may  be  rendered  in  the  ordinary  administration  of 
the  said  estate,  and  directing  the  said  Receiver  to  pay  the 
said  sum  of  money  for  the  said  services  be  and  the  same  here- 
by is  confirmed  and  made  a  part  of  this  decree ;  and  that  the 
former  order  of  this  court,  dated  April  20th,  1907,  order- 
ing, adjudging  and  decreeing  that  the  expense  account  of 
the  Receiver  for  moneys  expended  by  him  as  such  officer  up 
to  and  including  the  14th  day  of  January,  1907,  amounting 
to  the  sum  of  Pour  Hundred  Eighty  Dollars  and  Thirty-two 
Cents  ($480.32)  be  allowed,  is  hereby  confirmed  and  made 
a  part  of  this  decree. 

**2.  That  the  claim  of  the  Bank  of  British  Columbia, 
amounting  to  the  sum  of  Fourteen  Thousand  Four  Hundred 
and  Five  Dollars  and  Forty  Cents  ($14,405.40)  principal, 
be  and  the  same  is  hereby  disallowed,  and  that  the  said  Cana- 
dian Bank  of  Commerce,  claiming  to  be  the  assignee  and  suc- 
cessor in  interest  of  the  said  Bank  of  British  Columbia  receive 
nothing  from  the  said  Receiver. 

**3.  That  the  claims  of  Joseph  P.  Keane,  and  each  and 
all  of  them  be  and  the  same  are  hereby  disallowed,  and  that 
the  said  Joseph  P.  Keane  receive  nothing  from  the  said  Re- 
ceiver on  account  of  said  claims. 

*'4.  That  the  said  Receiver  proceed  to  close  the  administra- 
tion of  the  affairs  of  the  said  Coeur  d'Alene  Bank;  that 
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a  notice  be  published  for  a  period  of  weeks  in  the 

'Idaho  Press'  a  weekly  newspaper  published  at  Wallace, 
Idaho,  and  in  'The  Times,'  a  daily  newspaper  published  at 
Wallace,  Idaho,  directing  the  creditors  of  the  said  bank  to 
apply  to  the  said  Beceiver  for  the  payment  of  their  claims 
and  that  the  said  Beceiver  pay  the  said  claims,  together  with 
interest,  in  proportion  as  the  assets  in  the  hands  of  the  Be- 
ceiver bear  to  the  entire  amount  of  claims  of  the  said  cred- 
itors. That  the  said  receiver  also  give  personal  notice  in 
writing  to  such  creditors  whose  address  is  known  to  him;  that 
in  the  event  any  of  the  said  creditors  of  the  said  bank  do 
not  apply  to  the  said  Beceiver  on  or  before  the  1st  day  of 

,  190 ,  for  the  payment  of  their  said  claims,  the 

claims  of  such  creditors  as  fail  to  make  application  on  or 
before  said  first  day  of  ,  190 ,  shall  then  be  disal- 
lowed, and  any  moneys  remaining  in  the  hands  of  the  said 
Beceiver  after  said  first  day  of ,  190 ^  shall  be  ap- 
plied proportionately  among  these  creditors  who  have  ap- 
peared and  applied  for  the  payment  of  their  claims,  as  in 
this  decree  provided  in  payment  of  any  balance  due  upon 
their  said  claims  and  the  interest  thereon;  and  that  the  in- 
terest so  to  be  paid  by  the  Beceiver  is  hereby  fixed  at  the 
sum  of per  cent  per  annum. 

''5.  That  upon  the  distribution  of  the  money  in  the  hands 
of  the  said  Beceiver,  as  provided  in  this  decree,  and  upon 
the  filing  by  the  said  Beceiver  of  proper  vouchers  showing  the 
payment  thereof,  the  said  Beceiver  shall  be  entitled  to  be 
discharged. 

"6.  That  the  said  Beceiver  be  allowed  the  sum  of  Two 
Hundred  Fifty  Dollars  ($250)  for  necessary  expenses  in  clos- 
ing the  administration  of  the  estate  of  the  said  bank,  and  in 
making  the  distribution  as  provided  in  this  decree. 

"7.  That  the  report  of  the  said  Beceiver,  filed  on  the  14th 
day  of  January,  1907,  be  and  the  same  is  hereby  approve^ 
except  as  by  this  decree  modified. 

''Dated  this  27th  day  of  July,  A.  D.,  1907. 

''FBEMONT  WOOD,  Presiding  Judge. 

''Piled  Aug.  3,1907." 
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Thereafter,  and  on  the  seventh  day  of  October,  1907,  the 
plaintiff  herein  filed  a  petition  praying  for  a  writ  of  certiorari 
to  review  said  order  or  judgment  The  writ  was  issued,  com- 
manding the  defendant  to  certify  to  this  court  a  full  and 
complete  transcript  and  record  in  said  proceedings,  on  the 
eighteenth  day  of  November,  1907,  and  was  served  upon  the 
defendant  by  acknowledgment  of  service  on  the  fifteenth  day 
of  October.  On  the  day  set  for  the  return,  the  defendant 
appeared  and  filed  a  motion  to  quash  the  writ  upon  a  num- 
ber of  grounds,  one  of  which  is  that  service  of  said  writ 
was  not  made  upon  the  parties  in  interest  in  the  proceeding, 
as  shown  in  the  petition  for  the  writ.  After  argument  the 
court  was  of  the  opinion  that  the  affidavit  and  notice  of  the 
hearing  should  have  been  served,  not  only  upon  the  defend- 
ant, the  judge  who  made  said  order,  but  upon  all  other  par- 
ties shown  by  the  record  to  be  real  parties  in  interest  or 
whose  interests  would  be  directly  affected  by  the  proceed- 
ings, under  paragraph  5,  rule  28  of  this  court.  Under  the 
Revised  Statutes,  sections  4963  and  4967,  and  this  rule,  it 
is  not  necessary  that  any  of  the  parties  except  the  defendant 
should  have  been  named  as  defendant,  but  it  was  necessary 
that  the  names  of  the  parties  really  interested  should  be  dis- 
closed by  the  petition,  and  that  service  of  such  affidavit  and 
notice  should  be  made  upon  such  persons.  The  effect  of  a 
failure  to  serve  such  parties  is  not  a  ground  for  quashing 
the  writ,  but  at  most  calls  only  for  a  postponement  of  the 
hearing  until  such  parties  have  reasonable  notice  of  the  time 
of  such  hearing.  (Baker  v.  Superior  Court,  71  Cal.  583, 
12  Pac.  685;  Havemeyer  v.  Supreme  Court,  84  Cal.  327,  18 
Am.  St.  Rep.  192,  24  Pac.  121,  10  L.  R.  A.  627.)  The  court, 
therefore,  in  this  case,  postponed  the  final  hearing  of  this 
cause  to  the  fifteenth  day  of  December,  1907,  and  required 
that  notice  of  such  hearing  be  given  to  all  parties  disclosed 
by  the  petition  to  be  parties  in  interest  or  whose  interest 
would  be  affected  by  such  proceedings.  Service  was  duly 
made  upon  such  parties  and  the  cause  was  submitted  there- 
after upon  the  motion  to  quash  the  writ.  The  motion  con- 
tains nine  different  grounds,  the  first  eight  of  which  go  to 
Idaho,  VoL  ia-.51 
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the  sole  question  as  to  whether  or  not  a  writ  of  certiorari 
would  lie  in  this  action.  Revised  Statutes,  section  4962,  pro- 
Yides:  *'A  writ  of  review  may  be  granted  by  any  court,  ex- 
cept a  probate  or  justice's  court,  when  an  inferior  tribunal, 
board  or  officer  exercising  judicial  functions  has  exceeded 
the  jurisdiction  of  such  tribunal,  board  or  officer,  and  there 
is  no  appeal,  nor,  in  the  judgment  of  the  court,  any  plain, 
speedy  and  adequate  remedy.''  Conceding,  therefore,  with- 
out deciding  that  Judge  Wood  had  no  jurisdiction  to  enter 
the  judgment  complained  of,  yet  if  the  petitioner  herein  had 
the  right  to  appeal  from  said  order,  the  writ  of  certiorari 
would  not  lie  to  review  said  judgment  or  order. 

In  the  case  of  Chemung  Min.  Co.  v.  Hanley,  11  Idaho,  302^ 
81  Pac.  619,  this  court  had  under  consideration  the  question 
as  to  whether  an  order  appointing  a  receiver  pending  the 
litigation  was  an  appealable  order.  Justice  Sullivan,  speak- 
ing for  the  court  in  that  case,  says:  ''Under  the  provisions 
of  section  9,  article  5  of  our  state  constitution,  this  court  has 
jurisdiction  to  review,  upgn  appeal,  any  decision  of  the  dis- 
trict court  or  the  judges  thereof.  An  order  granting  or  re- 
fusing a  motion  for  the  appointment  of  a  receiver  is  a  de- 
cision, and  such  decision  is  appealable;  therefore  the  order 
of  the  district  court  denying  the  appointment  of  a  receiver 
in  this  case  is  an  appealable  order." 

In  the  case  of  Dahlstrom  v,  Portland  Min.  Co.,  12  Idaho, 
87,  85  Pac.  916,  this  court  had  under  consideration  the  provi- 
sions of  said  section,  and  Justice  Sullivan,  speaking  for  the 
court,  said:  "It  will  be  observed  that  two  things  must  be 
shown  to  exist  before  a  writ  of  review  will  be  issued.  The 
first  is  that  an  inferior  tribunal,  board  or  officer  exercising 
judicial  functions  has  exceeded  its  jurisdiction;  and,  second, 
that  there  is  no  appeal,  nor,  in  the  judgment  of  the  court, 
any  plain,  speedy  and  adequate  remedy.  If  in  the  case  at 
bar,  the  petitioners  had  an  appeal,  the  motion  to  quash  the 
writ  must  be  granted." 

In  the  case  of  Grant  v.  Superior  Court,  106  Cal.  324,  3^ 
Pac.  604,  a  writ  of  prohibition  was  sought  to  arrest  the  ac- 
tion of  the  superior  court  in  making  an  order  fixing  the  com> 
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pensation  of  a  receiver  appointed  by  such  court,  and  the  court 
says:  "We  are  of  the  opinion  that,  whether  the  proceeding 
which  the  petitioners  seek  to  arrest  is  or  is  not  without  or  in 
excess  of  the  jurisdiction  of  the  superior  court,  the  writ  of 
prohibition  ought  not  to  issue,  for  the  reason  that  the  peti- 
tioners have  a  plain,  speedy  and  adequate  remedy  by  appeal 
from  any  order  the  court  may  make  by  which  they  could  be 
injuriously  affected."  And  further:  "If  we  are  right  in  the 
conclusion  that  any  party  aggrieved  by  an  order  of  the  court 
directing  him  to  pay  the  receiver's  compensation,  or  direct- 
ing pa3anent  out  of  a  fund  in  which  he  is  interested,  has  an 
appeal  from  such  order  «as  from  a  final  judgment  in  an  in- 
dependent proceeding,  collateral  to  the  maiii.  action,  and 
that  he  may  stay  all  proceedings  upon  such  order  pending 
his  appeal  by  filing  a  proper  undertaking,  there  can  be  no 
need  of  a  writ  of  prohibition  in  such  a  ease,  and  it  will  not 
lie.'' 

In  the  case  of  Grant  v.  Los  Angeles  etc.  Ry.,  116  Cal.  71, 
47  Pac.  872,  the  court  had  under  consideration  appeals  from 
two  orders  of  the  superior  court;  the  first,  an  order  fixing 
the  compensation  of  a  receiver  in  the  action,  and  the  other 
an  order  denying  an  application  of  the  appellant  to  vacate 
a  former  order  and  substituting  him  as  plaintiff  in  the  action 
in  place  of  the  entered  party  or  original  plaintiff.  The  ob- 
jection was  made  that  such  orders  were  not  appealable  and 
that  both  appeals  should  be  dismissed.  In  discussing  this 
question,  the  court  says :  "As  to  the  order  fixing  the  receiver's 
compensation,  while  not  nominally  one  from  which  the  stat- 
ute authorizes  a  direct  appeal,  and  while  it  sufficiently  ap- 
pears that  it  is  not  a  special  order  made  after  final  judg- 
ment, it  is  nevertheless  an  adjudication  from  which  an  ap- 
peal will  lie.  The  order  not  only  fixes  the  compensation  of 
the  receiver,  but  taxes  such  compensation  as  costs  in  the  ac- 
tion, as  against  all  the  parties,  and  directs  and  authorizes 
the  receiver  to  apply  toward  its  payment  the  balance  of  a 
fund  remaining  in  his  hands  as  such  receiver.  Such  an 
order,  however  it  may  be  designated,  is,  in  legal  effect,  *a 
final  judgment  upon  a  collateral  matter  arising  out  of  the 
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action/  and  is  'appealable  by  any  party  interested  in  the 
fund."* 

In  the  case  of  Elliott  v.  Superior  Court,  144  Cal.  501,  lOS 
Am.  St.  Rep.  102,  77  Pac.  1109,  the  petitioner  sought  to  re- 
view by  certiorari  certain  orders  of  the  superior  court  of 
San  Diego  county,  made  after  final  judgment.  In  relation 
to  the  pa3anent  of  certain  expenses  of  the  receivership  and 
services  of  attorneys  for  the  receiver,  the  court  says:  **If  the 
order  complained  of  is  appealable,  certiorari  cannot  be  in- 
voked and  certiorari  will  not  lie  to  review  orders  of  the  su- 
perior court  directing  a  receiver  in  an  equity  case  to  pay  coun- 
sel fees,  if  there  is  a  remedy  by  ajtpeal  therefor." 

Revised  Statutes,  section  4962,  is  practically  the  same  as 
section  1068  of  Kerr^s  Code  of  Civil  Procedure  of  California. 

An  examination  of  the  judgment  sought  to  be  reviewed 
in  this  case  discloses  that  said  judgment  affirms  certain  ac- 
tion taken  by  the  same  court  in  a  former  order,  and  para- 
graph 2  of  the  decree  adjudges  that  the  claim  of  the  Bank 
of  British  Columbia,  amounting  to  the  sum^of  $14,405.40, 
principal,  is  disallowed  and  the  Canadian  Bank  of  Com- 
merce, claiming  to  be  the  assignee  and  successor  in  interest 
of  the  said  Bank  of  British  Columbia,  receive  nothing  from 
the  receiver.  Thus  it  will  be  seen  that  by  this  judgment  the 
plaintiff  herein  who  claimed  over  $14,000  due  out  of  said 
estate,  the  decree  disallows  such  claim  entirely. 

In  paragraph  3  of  the  decree,  the  daim  of  Joseph  P. 
Keane  is  disallowed.  In  paragraph  4,  the  receiver  is  directed 
to  close  the  administration  of  the  affairs  of  the  Coeur  d'Alene 
bank,  and  to  apply  the  moneys  received  therefrom  in  pro- 
portion as  the  assets  in  the  hands  of  the  receiver  bear  to 
the  entire  amount  of  the  claim  of  said  creditors,  and  that 
in  the  event  any  of  the  creditors  do  not  apply  to  the  re- 
ceiver by  a  certain  date  for  the  pajrment  of  their  claims, 
that  the  claims  of  such  of  said  creditors  who  fail  to  make 
application,  shall  be  disallowed,  and  any  moneys  remaining 
in  the  hands  of  the  receiver  shall  be  applied  proportionately 
among  those  who  have  appeared  and  applied  for  the  payment 
of  their  claims  as  this  decree  provides.    Paragraph  5  of  Um 
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decree  directs  that  ax>0]i  the  distribution  of  the  money  in 
the  hands  of  the  receiyer,  the  receiver  shall  be  discharged  and 
that  he  be  allowed  the  sum  of  $250.00  for  necessary  expen- 
ses in  closing  the  administration  of  the  estate.  It  will  thus 
be  seen  that  by  this  decree,  the  plaintiff  herein,  who  made 
a  large  claim,  was  denied  any  relief  whatever,  his  claim 
being  disallowed  in  ioio,  and  the  funds  in  the  hands  of  the 
receiver  were  directed  to  be  paid  out  by  the  receiver  and 
distributed  according  to  the  terms  of  the  decree.  This  decree 
was  a  final  judgment.  It  directed  the  payment  of  money  in 
the  bands  of  tho  receiver.  It  adjudicated  and  allowed  claims 
against  the  estate  and  disallowed  others,  and,  under  the  law, 
it  ordered  the  receiver  to  pay  out  and  distribute  a  fund  in 
which  the  plaintiff  and  others  claimed  an  interest.  It  was  a 
final  judgment  as  to  plaintiff's  claim.  Clearly,  an  appeal 
would  lie  therefrom,  and  the  right  of  appeal  excludes  the' 
right  to  proceed  by  certiorari. 

In  the  case  of  Dahhiram  v.  Portland  Min.  Co.,  12  Idaho, 
87,  85  Pae.  916,  this  court  said:  ^'If,  in  the  case  at  bar,  the 
petitioner  had  an  appeal,  the  motion  to  quash  the  writ 
must  be  granted.'' 

In  the  case  of  Stoddard  v.  Superior  Court,  108  Cal.  303, 
41  Pac.  278,  the  court  says:  **It  may  be  readily  admitted 
that  the  court  had  no  jurisdiction  to  make  the  order,  but  as 
the  order  is  appealable,  certiorari  will  not  lie  because  it  lies 
only  where  there  is  no  appeal.*'  And  again:  "We  have  been 
referred  to  no  case  in  which  it  has  been  held  that  under  our 
code  a  writ  of  certiorari  will  lie  to  reverse  an  appealable 
order.  That  the  appeal  does  not  afford  a  plain,  speedy  and 
adequate  remedy  makes  no  difference;  the  provj^ion  of  the 
statute  governs." 

In  the  case  of  White  v.  Superior  Court,  110  Cal.  54,  42 
Pae.  471,  the  court  said:  "Void  judgments  and  orders  are 
not  less  appealable  by  reason  of  that  fact,  and  when  that 
remedy  is  afforded,  it  excludes  the  right  to  certiorari,  not- 
withstanding the  order  be  void  in  the  extreme  sense." 

In  the  case  of  Southern  Cal.  By.  Co.  v.  Superior  Court, 
127  Cal.  417,  59  Pac.  789,  the  court  reviews  the  various  Cali- 
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fomia  cases  passing  npon  this  question  up  to  that  time,  and 
approves  the  doctrine  that  the  writ  will  not  lie  where  there 
is  an  appeal  provided  by  law.  Counsel  for  plaintiff,  how- 
ever, contends  that  an  appeal  would  not  furnish  a  plain, 
speedy  and  adequate  remedy,  and  as  grounds  alleges  in  his 
affidavit  "that  in  view  of  the  peculiai:  circumstances  in  this 
case,  affiant  and  his  associates  are  of  the  opinion  that  the 
court  will  ultimately  hold  that  the  said  Canadian  Bank  of 
Commerce,  said  appellant,  has  no  plain,  speedy  or  adequate 
remedy,  except  in  the  issuance  of  a  writ  of  certiorari  as  pro- 
vided for  by  the  statutes  of  the  state  of  Idaho;  that  to  at- 
tempt to  take  this  appeal  means  the  expenditure  of  almost 
a  prohibitory  sum  of  money;  that  owing  to  the  small  amount 
to  be  distributed  to  the  creditors,  it  is  questionable  in  the 
minds  of  affiant  and  his  associates  whether  or  not  a  suffi- 
cient dividend  will  ultimately  be  declared  to  give  to  the  ap- 
pellant the  relief  to  which  it  should  be  properly  entitled; 
that  the  proposed  bill  of  exceptions,  without  an  amendment, 
is  a  very  voluminous  bill,  containing  between  sixty  ^  and 
seventy  pages,  and  this  without  amendments  and  without 
considering  the  printing  of  briefs,  and  then  to  send  up  the 
records  in  this  case  on  appeal,  means  an  expenditure  of  a 
very  large  sum  of  money,  scarcely  permissible  in  view  of  the 
amount  of  the  dividend  likely  to  be  recovered  even  in  the 
event  of  the  ultimate  allowance  of  the  claim  in  question." 
This  is  the  ground  upon  which  the  plaintiff  relies  to  show 
that  an  appeal  would  not  be  a  plain,  speedy  and  adequate 
remedy.  We  are  not  aware  of  any  case  wherein  it  has  been 
held  that  an  appeal  is  not  a  plain,  speedy  and  adequate 
remedy  because  the  appeal  would  cost  a  large  sum  of  money. 
This  is  no  reason  why  a  writ  of  review  should  be  issued.  If 
this  court  should  issue  the  writ  in  this  case  and  require 
the  defendant  to  certify  to  this  court  the  record,  the  same 
expense,  almost,  which  would  be  incurred  by  the  appellant 
upon  appeal  will  be  shifted  to  the  defendant  upon  the  re- 
turn to  the  writ.  This  reason  is  no  reason  at  all  for  not  tak- 
ing the  appeal.  If  an  appeal  would  lie  from  said  order, 
it  was  the  plaintiff's  duly  to  pursue  that  remedy.    Exces- 
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flive  costs  to  be  incurred  on  appeal  is  not  a  reason  why  the 
judgment  should  be  reviewed  by  a  writ  of  certiorari.  The 
aggrieved  party  must  be  relegated  to  the  remedy  pointed  out 
by  the  statute.  If  the  appellant  desired  to  have  the  order 
reviewed  in  the  method  pointed  out  by  law,  he  could  have 
secured  a  stay  of  execution  of  said  judgment  as  provided 
by  law.  The  stay  being  provided  by  the  statute  and  the 
question  of  expense  being  the  only  reason  why  the  legal 
remedy  was  not  pursued,  is  not  sufficient  to  authorize  this 
court  in  setting  aside  the  method  provided  by  statute  for 
reviewing  the  judgment,  and  establishing  a  new  and  differ- 
ent method. 

The  judgment,  therefore,  sought  to  be  reviewed  by  writ 
of  certiorari  being  an  appealable  judgment,  it  would  be  wholly 
unprofitable,  and  the  court  would  not  be  authorized  to  con- 
sider the  question  as  to  the  jurisdiction  of  the  defendant  to 
enter  the  judgment  complained  of. 

The  motion  to  quash  the  writ  will  be  sustained.  Costs 
awarded  to  the  defendant. 

Aikhie,  C.  J.,  and  Sullivan,  J.,  concur. 
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ADVEBSE  POSSESSION. 

1.  Where  C.  was  in  the  poaeeesion  of  real  estate,  and  eonveyed 
■ame  bj  quitclaim  deed  to  L.,  and  L.  took  poeseBsion  thereof  under 
daim  and  color  of  title,  and  held  open,  notorious  and  adTerse  pos- 
seeeion  under  such  elalm  of  title,  and  made  yaluable  improvements 
thereon,  and  paid  aU  taxes  assessed  against  said  property  for  a 
period  of  more  than  five  years,  he  secured  title  thereto  bj  adverse 
possession  or  prescription.     (Little  v.  Crawford,  146.) 

2.  "Color  of  title"  is  that  which  in  appearance  is  title,  but 
which  in  reality  is  not  title.     (Little  v.  Crawford,  146.) 

ANIMALa 
Branding  lAvegtoek — Evidence  of  Ownership, 

1.  Under  the  provisions  of  sections  5  and  14  of  the  act  of  March 
7,  1905  (Sees.  Laws  1905,  p.  352),  known  as  the  livestock  and 
branding  law,  parol  evidence  is  not  admissible  to  prove  owner- 
ship of  a  stock  brand.     (State  v.  Dunn,  9.) 

2.  Where  a  stock  brand  has  been  recorded  in  compliance  with  the 
provisions  of  the  act  of  March  7,  1905  (Sess.  Laws  1905,  p.  352), 
known  as  the  livestock  and  branding  act,  the  production  of  the  orig- 
inal certificate  issued  by  the  state  recorder,  or  a  certified  copy  of 
the  record,  constitutes  prima  facie  evidence  of  the  ownership  of  the 
brand  and  of  the  right  of  possession  of  the  animals  on  which  the 
nme  is  found.     (State  v.  Dunn,  9.) 

8.  Under  the  provisions  of  the  above-mentioned  act,  no  owner- 
ship can  be  acquired  in  a  stock  brand  or  the  right  to  use  the  same 
in  any  other  manner  than  by  a  compliance  with  the  provisions  of 
the  statute  for  the  recording  of  brands  and  the  transfer  thereof. 
(State  V.  Dunn,  9.) 

4.  One  who  has  failed  to  record  his  brand  as  required  by  the 
provisions  of  the  statute  must  prove  his  ownership  of  the  animal 
on  which  an  unrecorded  brand  is  found  in  the  same  manner  as  he 
would  prove  his  ownership  of  any  other  personal  property  ox  of  an 
nnbranded  animal.     (State  v.  Dunn,  9.) 

APPEAL  AND  ERROR. 
Orden  Appealable^ 

See  Injunction,  1-3. 
1.  Held,  that  the  order  appealed  from  is  an  order  made  after 
final  judgment,  and  not  a  judgment.     (Oliver  v.  Kootenai  County, 
281.) 

(809) 


Digitized  by  VjOOQIC 


810  Indbx. 

APPEAL  AND  EBBOB  (Continued). 

2.  Where  Judgment  of  diwmiiwial  has  been  made  and  thereafter 
a  motion  is  made  to .  set  aride  sueh  judgment,  and  is  heard  bj 
the  court  and  oTerruled,  the  order  oyerruling  such  motion  is  an 
order  made  after  final  judgment,  and  is  an  appealable  order  under 
subdivision  3  of  section  4807,  Bevised  Statutes.  (Oliver  v.  Kootenai 
County,  281.) 

Que8tion$  Bevietoable, 

3.  Appellate  courts  do  not  determine  moot  questionsL  (Porter  t. 
Speno,  600.) 

Notice  of  Appeal. 

4.  Bevised  Statutes,  section  4808,  requires  that  a  notice  of  appeal 
shall  be  served  upon  the  adverse  party.  '' Adverse  party/'  as  used 
in  this  section,  means  any  party  who  would  be  prejudicially  affected 
by  a  reversal  of  the  judgment,  a  party  who  has  an  interest  in  con- 
flict with  a  reversal  of  the  judgment.  (Nelson  Bennett  Go.  y.  Twin 
Falls  Land  &  Water  Co.,  767.) 

5.  Where  B.  and  C.  were  made  defendants  in  an  action  to  re- 
cover for  labor  and  to  foreclose  a  lien,  and  facts  are  not  alleged 
showing  an  indebtedness  due  said  B.  k  C,  or  that  they  claimed  or 
were  entitled  to  a  lien,  and  they  filed  no  pleading  in  said  cause,  or 
set  forth  their  lien  in  any  manner,  and  the  court  made  no  finding 
in  their  favor,  or  against  them,  and  the  judgment  in  no  way  granted 
them  any  right  or  gave  them  anything,  or  denied  them  any  claim 
or  right,  and  it  affirmatively  appears  from  the  record  that  such 
parties  would  not  be  prejudicially  affected  by  a  reversal  of  the  judg- 
ment: Reld,  that  even  though  they  appeared  by  general  appear- 
ance only,  in  said  action,  they  were  not  entitled  to  any  notice  of  an 
appeal  from  the  judgment.  (Nelson  Bennett  Co.  ▼.  Twin  Falls 
Land  k  Water  Co.,  767.) 

XJndertahifig  on  Appeal, 

6.  Under  the  provisions  of  section  4808,  Bevised  Statutes,  an  ap- 
peal is  ineffectual  for  any  purpose  unless  within  five  days  after 
service  of  the  notice  of  appeal  an  undertaking  is  filed  or  a  deposit 
of  money  made  with  the  clerk,  or  the  undertaking  be  waived  hj 
the  adverse  party  in  writing.     (West  v.  Dygert,  641.) 

7.  The  appellate  court  is  not  authorized  to  extend  the  tima  for 
filing  an  undertaking  on  appeal.     (West  v.  Dygert,  641.) 

8.  Bevised  Statutes,  section  4821,  requires  that  the  transcript  ba 
accompanied  by  a  certificate  of  the  clerk  or  attorneys,  that  an  un- 
dertaking on  appeal  in  due  form  has  been  properly  filed,  or  a  stipu- 
lation of  the  parties  waiving  the  same.  (Village  of  Hailey  v.  Biley, 
749.) 
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9.  An  affidavit  of  the  parties  or  of  the  attorneys  cannot  be  substi- 
tuted for  the  certificate  of  the  clerk  or  attorneys,  as  required  by 
Revised  Statutes,  section  4821.     (Village  of  Hailey  v.  Riley,  749.) 

10.  Where  the  record  does  not  show  by  the  certificate  of  the  clerk 
or  attorneys  that  an  undertaking  on  appeal  has  been  properly  filed, 
and  there  is  no  waiver  of  such  undertaking,  this  court  will  assume 
that  no  undertaking  on  appeal  was  filed  in  due  form.  (Village  of 
Hailey  v.  Riley,  749.) 

11.  If  the  clerk  and  attorneys  decline  to  certify  that  an  undertak- 
ing has  been  filed  in  due  form,  and  there  is  no  waiver  of  such  under- 
taking, when  an  undertaking  has  in  fact  been  filed,  a  certified  copy 
of  the  undertaking  on  appeal  may  be  brought  to  this  court,  from 
which  this  court  will  determine  the  fact  whether  an  undertaking 
has  been  filed  in  due  form.     (Village  of  Hailey  ▼.  Riley,  749.) 

12.  Where  no  undertaking  on  appeal  is  filed  in  the  lower  court, 
the  requirements  of  the  statute  cannot  be  complied  with  by  filing 
an  undertaking  on  appeal  in  this  court  which  is  approved  by  a 
justice  of  this  court,  under  Revised  Statutes,  section  4822.  (Village 
of  Hailey  v.  Riley,  749.) 

13.  A  motion  to  dismiss  an  appeal,  on  the  ground  that  no  under- 
taking on  appeal  has  been  given  in  the  district  court,  is  not  indefi- 
nite or  uncertain,  as  the  reason  is  fully  stated  in  the  motion  itself. 
(Village  of  Hailey  v.  Riley,  749.) 

14.  Under  the  provisions  of  section  4808,  Revised  Statutes,  unless 
a  proper  undertaking  is  filed  within  five  days  after  service  of  the 
notice  of  appeal,  or  a  deposit  of  money  be  made  with  the  clerk,  the 
appeal  is  ineffectual  for  any  purpose.     (Cole  ▼.  Poz,  123.) 

15.  Under  the  provisions  of  our  statute,  certain  papers  may  be 
■erved  by  mail,  but  those  provisions  do  not  apply  to  the  filing  of 
undertakings  on  appeal.     (Cole  v.  Fox,  123.) 

16.  It  is  not  sufficient  if  the  undertaking  is  forwarded  by  mail  to 
the  proper  clerk  within  five  days  after  serving  the  notice  of  appeal, 
but  the  undertaking  must  be  placed  in  the  hands  of  the  clerk  for 
filing  within  that  time.  [Brown  v.  Hanley,  3  Idaho,  219,  28  Pac. 
425,  approved.]     (Cole  v.  Fox,  123.) 

Time  for  Appeal  and  Service  of  Transcript, 

17.  An  appeal  from  an  order  made  after  final  judgment  must 
be  taken  within  sixty  days  after  the  same  is  heard  and  entered 
in  the  minutes  of  the  court  or  filed  with  the  clerk.  (Oliver  v.  Koot- 
enai County,  281.) 

18.  Under  the  provisions  of  subdivision  3  of  section  4807,  Revised 
Statutes,  an  appeal  from  a  special  order  made  after  final  judgment 
must  be  taken  within  sixty  days  after  the  entry  of  the  judgment. 
(Campbell  v.  First  National  Bank,  95.) 
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19.  Where  an  appeal  from  an  order  taxing  eoata  was  not  takes 
within  Biztj  days  after  the  entry  of  the  order,  mieh  appeal  will  b« 
dismissed  on  motion.     (Campbell  ▼.  First  National  Bank,  95.) 

20.  Held,  under  the  facts  of  this  ease,  that  the  appeal  was  taken 
within  the  time  required  by  the  statute.  (Rnney  ▼.  American  Bond- 
ing Co.,  534.) 

21.  Under  the  provisions  of  paragraph  9  of  role  27  of  the  rolea 
of  this  court,  the  transcript  on  appeal  must  be  served  on  the  ad- 
verse party  and  filed  in  this  court  within  sixty  days  after  the  appeal 
Is  i>eTfected.     (Finney  v.  American  Bonding  Co.,  534.) 

22.  Where  a  judgment  was  entered  on  February  18,  1905,  and 
the  notice  of  appeal  was  served  and  filed  on  the  seventeenth  day 
of  April,  1905,  and  the  undertaking  on  appeal  filed  the  eighteenth 
day  of  that  month,  and  the  transcript  on  appeal  was  not  filed  or 
served  until  May  25,  1907,  the  appeal  will  be  dismissed  on  motion 
of  the  adverse  party  on  the  ground  that  the  transcript  on  appeal 
was  not  filed  within  the  time  required  by  the  rules  of  this  court. 
(Finney  v.  American  Bonding  Oo.,  534.) 

23.  Under  the  provisions  of  section  4892,  Revised  Statutes,  the 
respondent  is  not  entitled  to  notice  of  application  by  appellant  for 
an  extension  of  time  in  which  to  prepare  and  file  statement  of  the 
case.     (White  v.  Whitcomb,  490.) 

24.  Under  the  provisions  of  section  4807,  the  insufficiency  of  the 
evidence  to  support  the  decision  cannot  be  considered  on  an  appeal 
from  the  judgment  unless  the  appeal  is  taken  within  sixty  days 
after  the  rendition  of  the  judgment.     (White  v.  Whitcomb,  490.) 

25.  Under  the  provisions  of  said  section,  an  appeal  may  be  taken 
from  an  order  denying  a  motion  for  a  new  trial  within  nxtj  days 
after  the  order  is  made  and  entered  in  the  minutes  of  the  court 
or  filed  with  the  clerk,  and  where  the  question  of  the  insufficiency 
of  the  evidence  to  support  the  verdict  or  decision  is  properly  raised, 
it  may  be  determined  on  an  appeal  from  such  order,  although  the 
appeal  from  the  judgment  is  not  taken  within  sixty  days  after  its 
rendition.     (White  v.  Whitcomb,  490.) 

Beeord  on  Appeal — BiU  of  Exceptions — Statement  on  Motion  far  New 
Trial 

26.  Under  the  provisions  of  section  7946,  Revised  Statutes,  all 
written  charges  presented  and  requested  by  either  the  state  or  the 
defendant  are  deemed  excepted  to  as  a  matter  of  law,  and  such  ex- 
eeptions  need  not  be  embodied  in  a  bill  of  exceptions  in  order  to 
have  them  reviewed  on  appeal.     (State  v.  O'Brien,  112.) 

27.  Under  section  7940,  Revised  Statutes,  the  defendant  is  re- 
quired to  take  exceptions  to  any  and  all  instructions  given  by  the 
eourt  on  its  own  motion  which  he  deems  to  be  prejudicial  to  hia 
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or  eontTBiy  to  law,  and  in  order  to  have  sneh  exeeptionB  reviewed 
on  appeal  thej  must  be  embodied  in  a  bill  of  ezceptions.  (State  v. 
O'Brien,  112.) 

28.  Upon  appeal  from  the  judgment  alone,  no  objection  or  ex- 
ception ean  be  properly  considered  that  does  not  arise  upon  and 
appear  from  the  record  or  judgment-roll  as  defined  bj  section  7996, 
Bevised  Statutes.     (State  v.  Suttles,  88.) 

29.  Under  the  provisions  of  section  7946,  Bevised  Statutes,  all 
written  charges  presented  and  requested  are  deemed  excepted  to  as 
a  matter  of  law,  and  it  is  not  required  that  anj  exception  be  taken 
thereto,  or  that  the  same  be  embodied  in  a  bill  of  exceptions.  (State 
T.  Suttles,  88.) 

30.  Under  section  7940,  Bevised  Statutes,  a  defendant  is  required 
to  take  exceptions  to  any  and  all  instructions  given  by  the  court 
on  its  own  motion  that  he  deems  to  be  prejudicial  to  him  or  eon> 
trary  to  law,  and  such  exceptions  must  be  embodied  in  a  bill  of 
exceptions  in  order  to  be  reviewed  on  appeal.     (State  v.  Suttles,  88.) 

31.  Since  all  instructions  requested  bj  either  party  or  given  by 
the  court  on  its  own  motion  become  a  part  of  the  record  or  judg- 
ment-roll, it  is  unnecessary  to  incorporate  any  instructions  in  the 
bill  of  exceptions,  provided  the  instruction  excepted  to  is  properly 
identified  and  referred  to  in  the  bill  of  exceptions.  (State  v. 
Suttles,  88.) 

32.  Under  the  provisions  of  sections  4443  and  4820  of  the  Be- 
vised Statutes,  notice  of  intention  to  move  for  a  new  trial  is  not 
made  a  part  of  the  record  on  appeal  from  the  order  granting  or 
denying  the  motion,  and  it  is  not  necessary  that  such  notice  be 
incorporated  in  the  statement  unless  the  adverse  party  objects  te 
its  sufficiency  for  some  reason,  and  has  his  objection  settled  and 
incorporated  in  a  bill  of  exceptions  or  statement.  (Steve  v.  Bon- 
ners  Ferry  Lumber  Co.,  384.) 

33.  Orders  extending  time  for  the  preparation  of  the  statement 
or  bill  of  exceptions  are  not  a  necessary  part  of  the  record  on 
appeal,  and  it  is  not  necessary  that  they  be  included  in  the  state- 
ment on  motion  for  a  new  triaL  (Steve  v.  Bonners  Ferry  Lumber 
Co.,  384.) 

34.  Where  a  trial  court  has  passed  upon  a  motion  for  a  new  trial, 
it  will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary, 
that  a  proper  notice  of  intention  to  make  such  motion  had  been  filed 
and  served,  and  that  a  motion  for  a  new  trial  was  properly  made 
and  presented  to  the  court  or  judge  thereof.  (Steve  v.  Bonners 
Perry  Lumber  Co.,  384.) 

35.  Under  the  provisions  of  sections  4443,  4820  and  4821  of  the 
Bevised  Statutes,  it  is  essential  that  one  who  appeals  from  an 
order  granting  or  denying  a  motion  for  a  new  trial   should  furnish 
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the  appellate  court  with  a  proper  certificate  identifying  the  papen, 
records,  files  and  other  matter  presented  to  and  used  bj  the  trial 
judge  upon  the  hearing  and  consideration  of  such  motion,  and 
upon  failure  on  the  part  of  the  appellant  to  furnish  such  certificate, 
his  appeal  from  the  order  granting  or  refusing  the  motion  will  be 
dismissed.     (Steve  v.  Bonners  Ferry  Lumber  CJo.,  384.) 

36.  Where  a  motion  is  heard  bj  the  trial  court  upon  certain 
papers  and  records,  in  order  to  have  the  queetion  decided  on  ap- 
peal, the  transcript  must  contain  the  records  and  papers  used  by 
the  court  on  such  hearing  properly  identified,  so  that  this  court 
may  know  that  it  is  passing  upon  the  same  facts  that  were  before 
the  trial  judge.     (Kootenai  County  v.  Hope  Lumber  Co.,  262.) 

37.  Under  the  provisions  of  section  4818,  Revised  Statutes,  a 
statement  on  motion  for  a  new  trial  may  be  used  as  a  bill  of  ex- 
ceptions on  an  appeal  from  the  judgment  upon  such  questions  as 
are  authorized  to  be  heard  upon  such  appeal,  regardless  of  whether 
the  statement  was  used  on  a  motion  for  a  new  trial  or  not.  (Steve 
V.  Bonners  Ferry  Lumber  Co.,  392.) 

38.  Where  a  statement  on  motion  for  a  new  trial  has  been  duly 
settled,  it  is  presumed  to  show  exactly  what  occurred  at  the  trial, 
including  the  exceptions  reserved  to  the  rulings  of  the  court  upon 
questions  of  law,  and  as  to  those  matters  it  is  in  substance  the 
same  as  a  bill  of  exceptions.  (Steve  v.  Bonners  Ferry  Lumber  Co., 
392.) 

39.  All  errors  properly  saved  and  assigned  in  a  statement  of  the 
case,  not  used  on  motion  for  a  new  trial,  may  be  reviewed  upon 
appeal  from  the  judgment  although  it  be  taken  more  than  sixty 
days  after  the  rendition  of  such  judgment.  (Steve  ▼.  Bonners  Feny 
Lumber  Co.,  392.) 

40.  Where  a  transcript  contains  a  bill  of  exceptions  which  brings 
up  the  action  of  the  court  in  taxing  costs,  and  an  appeal  from  an 
order  taxing  costs  is  dismissed,  the  bill  of  exceptions  will  be  strieken 
from  the  transcript  on  motion.  (Campbell  v.  First  National  Bank, 
95.) 

Cost  of  Certifying  Transcript. 

41.  Under  paragraph  10,  rule  27,  of  the  rules  of  this  court,  if  aa 
attorney  refuses  to  certify  a  transcript  presented  to  him  for  oer- 
tification  and  fails  to  point  out  in  writing  any  defects  in  suck 
transcript,  the  cost  of  procuring  the  clerk  to  certify  the  same  must 
be  taxed  to  the  party  whose  attorney  bo  neglects  or  refuses.  (West 
V.  Dygert,  641.) 

Law  of  Case. 

42.  Where  questions  are  presented  and  distinctly  passed  upon  on 
a  former  appeal,  such  decision  becomes  the  law  of  the  case.  (Stevs 
T.  Bonners  Ferry  Lumber  Co.,  392.) 
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Behearing. 

43.  Where  a  rehearing  is  granted  generally,  the  case  stands  as 
though  no  hearing  had  been  had,  and  all  points  and  questions  that 
might  have  been  presented  on  the  original  hearing  may  be 
presented  on  the  rehearing.     (Olympia  Mining  Co.  y.  Kerns,  514.) 

Eemanding  Cause  for  New  Trial, 

44.  Where  a  case  has  been  reversed  and  remanded  with  directions 
that  a  new  trial  be  granted,  "or  if -either  party  does  not  care  to 
introduce  new  testimony,  the  court  may  make  findings  of  fact  and 
conclusions  of  law  and  enter  judgment  in  accordance  with  the 
views  herein  expressed,"  and  when  the  case  is  called  for  trial 
the  plaintiff  elects  to  submit  his  case  on  the  evidence  introduced 
by  him  on  the  previous  trial,  and  defendant  thereupon  moves  for 
a  nonsuit  and  declines  to  introduce  any  evidence,  and  the  court 
makes  findings  on  the  evidence  taken  at  the  former  trial  ancl 
enters  judgment  accordingly,  such  judgment  will  not  be  disturbed 
on  appeal,  upon  the  contention  by  appellant  that  no  evidence  was 
introduced  and  no  new  trial  was  had.  (Huber  v.  Mother  Aurelia  of 
Bt.  Joseph 's  Hospital,  276.) 

See  Certiorari;  Justice's  Court;  New  Trial;  Removal  of  Causes. 
ATTORNEY  AND  CLIENT. 
CoUeotiana  and  Deposit  of  Funds  in  Bank, 

1.  Where  C.  collects  money  on  notes  and  accounts  as  an  at- 
torney and  collecting  agent  for  clients,  and  deposits  the  same 
in  a  bank  in  his  own  name  as  "Atty.,"  and  the  money  is  there- 
after attached  and  levied  upon  for  the  debt  of  C,  held,  that  in  an 
action  by  C.  as  trustee  for  his  cestuis  que  trustent  against  the  bank 
and  the  officer  who  levied  the  writ,  the  money  may  be  recovered 
for  the  use  and  benefit  of  the  parties  beneficially  interested  and 
equitably  entitled  to  the  fund.  (Cunningham  y.  Bank  of  Nampa, 
167.) 

2.  Where  money  is  deposited  in  a  bank  by  C,  as  "Atty.,"  if  the 
bank  has  no  other  or  further  information  as  to  the  ownership  of  the 
fund  so  deposited  than  that  indicated  by  the  designation  "Atty.,'^ 
the  bank  will  be  justified  in  paying  the  money  over  to  the  officer 
levying  a  writ  of  attachment  in  an  action  for  the  collection  of  a 
debt  owing  by  C.     (Cunningham  v.  Bank  of  Nampa,  167.) 

3.  Id. — In  such  case,  as  between  C.  and  the  bank,  the  latter  la 
liable  to  pay  the  money  so  deposited  to  C.  on  his  check,  and  as  be- 
tween him  and  the  bank  the  same  relation  will  exist  as  would  exist 
between  the  bank  and  any  other  general  depositor.  (Cunningham  v. 
Bank  of  Nampa,  167.) 

4.  Where  an  attorney  has  collected  moneys  on  notes  and  accounts 
for  his  clients,  and  has  deposited  the  same  in  a  bank,  and  thereafter 
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ATTORNEY  AND  CLIENT  (Continued). 

inatitutes  an  action  as  trustee  for  his  seyeial  elients  to  eolleet  tiia 
monej  so  deposited  from  the  bank,  the  benefleiaries  or  eegtuit  q^e 
iru8tent  are  proper  parties  as  eoplaintiffs,  they  being  the  parties 
beneflciallj  interested  in  the  action  and  the  recoverj  of  the  fund. 
(Cunningham  t.  Bank  of  Nampa,  167.) 

ATTORNEY'S  PEES. 
See  Bills  and  Notes,  2,  3 ;  InjunctioDS,  9,  10. 

BAIL  BONDS. 
1.  Where  material  alterations  have  been  made  in  a  bail  boml, 
and  there  is  a  substantial  conflict  in  the  evidence  as  to  whether 
the  sureties  consented  to  such  alterations  and  changes,  the  finding 
of  the  trial  court  upon  that  issue  will  not  be  reversed  on  appeaL 
(State  V.  Baird,  126.) 
*  2.  Such  alterations  made  hj  the  authority  or  with  the  eonseiit  of 
the  sureties  must  be  accorded  the  same  effect  as  if  made  by  their 
own  hands,  and  such  alterations  do  not  avoid  the  bond.  (Stato  y. 
Baird,  126.) 

3.  Consent  to  alterations  may  be  proved  by  parol  evidence. 
(SUte  V.  Baird,  126.) 

4.  Held,  that  the  state  sufficiently  accounted  for  the  appearance 
or  alteration  of  said  bail  bond,  and  the  court  was  warranted  in 
admitting  said  bail  bond  in  evidence,  under  the  provisions  of  Mo- 
tion 6030,  Revised  Statutes.     (State  v.  Baird,  126.) 

5.  Under  the  provisions  of  section  8108,  Revised  Statutes,  which 
provides  for  the  acknowledgment  of  the  sureties  on  a  bail  bond 
before  the  court  or  magistrate,  it  was  not  intended  to  prohibit  the 
justification  of  the  sureties  before  a  notary  public  or  other  officer 
authorized  to  administer  oaths.  Under  these  provisions,  the  magis- 
trate may  refuse  to  approve  a  bond,  and  ought  to  do  so  if  he  has 
any  doubt  as  to  the  authenticity  of  the  acknowledment  or  justifica- 
tion; but  in  case  he  approve  the  bond  so  acknowledged,  the  defend- 
ants cannot  take  advantage  of  that  fact  as  a  defense.  (State  T. 
Baird,  126.) 

BANKS  AND  BANEINa 
See  Attorney  and  Client. 

-     BILL  OP  EXCEPTIONa 
See  Appeal  and  Error. 

BILLS  AND  NOTES. 

1.  Held,  that  the  evidence  is  insufficient  to  snstaiB  the  wrdiel 
(Rinker  v.  Lauer,  163.) 

2.  Where  a  promissory  note  provides  for  an  attorney^  fee,  and 
suit  is  brought  thereon,  the  plaintiff  is  entitled  to  recover  a  ; 
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able  attomej''8  fee,  provided  the  plaintiif  reeoven  Judgment  on 
•aoh  notee.     (Binker  y.  Laner,  168.) 

3.  A  reasonable  fee  for  the  senrices  rendered  is  the  yahie  of 
iueh  services.  ^(Binker  t.  Lauer,  163.) 

BOUNDABIEa 

1.  Where  a  township  of  land  has  been  segregated  nnder  the  Garef 
act,  and  a  water  company  has  contracted  to  furnish  water  to  re- 
claim such  tsActy  and  the  government  comers  and  beondarj  monu- 
ments have  become  obliterated,  and  such  water  compaaj  procures 
a  private  surveyor  to  establish  the  lines  of  the  various  legal  sub- 
divisions of  said  township,  and  he  establishes  them,  and  such  land 
is  thereafter  taken  and  entered  by  divers  persons  in  accordance  with 
such  private  survey,  and  f^icesy  ditches,  buildings  and  other  im- 
provements are  located  upon  the  various  subdivisions  purefaaeed  by 
them  in  accordance  with  such  survey,  in.  conflict  between  adjoining 
land  owners,  it  will  be  presumed  that  such  private  survey  conforms 
to  the  government  survey,  and  that  such  private  survey  correctly 
marks  the  boundaries  of  such  lands.     (Taylor  v.  Beising,  226.) 

2.  Where  B.  entered  a  certain  tract  in  said  township,  the 
boundaries  thereof  aa  represented  by  said  private  survey  having 
been  pointed  out  to  him  by  said  water  company,  and  he  having  entered 
his  land  believing  that  such  lines  were  the  correct  boundary  lines, 
and  thereafter  T.  enters  an  adjoining  tract  and  the  boundaries  are 
pointed  out  to  him  as  represented  by  such  private  survey,  and  he 
enters  the  tract,  believing  that  such  boundaries  are  correct,  and 
erects  improvements  thereon,  and  B.  assists  him  in  building  a  lino 
fence  on  the  dividing  line  between  said  tracts,  held,  that  the  line 
so  established  by  said  private  survey  and  marked  on  the  ground  is 
the  true  division  line,  and  correctly  marks  the  dividing  line  be- 
tween  their  lands.     (Taylor  v.  Beising,  226.) 

3.  The  parties  having  purchased  their  lands  under  the  guidance, 
direction,  and  assistance  of  the  agents  of  the  land  and  water  com- 
pany, each  having  full  knowledge  that  the  lines  by  which  they 
purchased  had  been  established  by  private  survey,  are  bound  by 
•uch  lines.     (Taylor  t.  Beising,  ! 


BBANDINQ  CATTLE. 
See  Animals. 

BUBGLABY. 
Oa  a  prosecution  for  burglary,  where  the  defendant  was  con- 
victed  of  burglary  in  the  first  degree,  and  the  evidence  is  not  before 

Idaho,  VoL  13-^2 
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BUBGLABT  (Continued). 

the  court,  the  court  will  not  presume  error,  because  of  the  ftilnre  of 
the  court  to  define  larceny  in  the  instructiomi  to  the  jury.  (State  t. 
O'Brien,  112.) 

GABBIEBS. 
Of  pMsengen, 

1.  Under  the  proTisions  of  subdiyiaton  2,  section  4168,  Berised 
Statutes,  the  complaint  must  contain  a  statement  of  the  facts  con- 
stituting the  cause  of  action  in  ordinary,  concise  language,  and  in 
an  action  for  damaged  it  is  sufficient  under  our  statute  to  allege 
in  general  terms  that  the  injury  complained  of  was  occasioned 
by  negligence  of  the  servant  or  employee  of  the  carrier  in  charge 
of  the  train.     (Lindsay  t.  Oregon  Short  Line  B.  B.  Co.,  477.) 

2.  Evidence  held  sufficient  to  show  that  the  brakeman  did  expel 
the  respondent  from  the  train.  (Lindsay  t.  Oregon  Short  Line  R. 
B.  Co.,  477.) 

3.  It  is  the  duty  of  the  common  carrier  to  afford  protection  for 
its  passengers,  and  if  it  has  in  its  employ  a  brakeman  who  ejects 
a  passenger  from  the  train  who  is  entitled  to  ride,  the  company 
ifl  liable.     (Lindsay  t.  Oregon  Short  line  B.  B.  Co.,  477.) 

4.  Where  a  passenger  is  wrongfully  ejected  from  a  passenger 
train,  he  is  entitled  to  recover  a  reasonable  compensation  for  the 
indignity,  humiliation  and  mental  suffering  received  and  resulting 
from  such  expulsion,  whenever  such  mental  suffering  or  nervous 
shock  is  the  natural  and  proximate  result  of  the  wrong  done,  if 
such  wrong  gives  the  party  a  cause  of  action.  (Lindsay  t.  Oregon 
Short  Line  B.  B.  Co.,  477.) 

5.  In  this  case  a  husband  with  his  sick  wife  entered  the  train; 
he  was  ejected  therefrom  and  his  wife  was  carried  on  the  train. 
His  anxiety  and  mental  suffering  was  the  proximate  result  of  the 
unwarranted  act  of  the  servant,  and  was  the  direct  and  sole  cause 
of  such  suffering.     (Lindsay  ▼.  Oregon  Short  Line  B.  B.  Co.,  477.) 

6.  Under  the  provisions  of  section  4093,  Bevised  Statutes,  tbe 
husband  must  be  joined  vnth  the  wife  when  she  has  a  cause  of 
action  for  personal  injuries,  and  if  the  husband  has  a  separate 
and  distinct  cause  of  action  for  personal  injuries  to  himself,  he 
is  not  bound  to  join  his  cause  of  action  with  that  of  his  wife. 
(Lindsay  ▼.  Oregon  Short  Line  B.  B.  Co.,  477.) 

7.  The  refusal  to  give  certain  instructions  reviewed  and  held 
not  error.     (Lindsay  ▼.  Oregon  Short  lino  B.  B.  Co.,  477.) 

8.  The  giving  of  certain  instructions  reviewed  and  held  not  error. 
(Lindsay  v.  Oregon  Shoi:)t  Line  B.  B.  Co.,  477.) 

Of  Chads. 

9.  Where  A  is  indebted  to  B,  and  it  is  understood  that  the  former 
thall  send  a  sum  of  money  to  the  latter  in  payment  of  his  debt,  and 
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A  depoBito  the  monej  in  defendant's  express  office,  addressed  and 
direeted  to  B  at  another  office  on  its  line  of  transportation,  and 
takes  defendant's  receipt  therefor,  and  gives  the  defendant  no 
other  or  further  instructions  as  to  the  ownership  or  right  of  posses- 
sion of  the  property,  and  imposes  no  condition  or  restriction  as  to 
the  delivery  thereof,  upon  failure  and  refusal  of  the  defendant  to 
deliver  the  money  to  B,  in  the  absence  of  any  change  of  instruc- 
tions by  or  on  the  part  of  A  and  of  any  demand  made  by  A  for  the 
redelivery  thereof,  B  may  maintain  an  action  against  the  defendant, 
the  carrier,  for  the  possession  thereof.  (Pratt  v.  Northern  Pacific 
Express  Co.,  373.) 

10.  Where  the  shipper  delivers  his  property  to  the  carrier  marked 
and  addressed  to  another  person  as  consignee,  and  gives  the  car- 
rier no  other  or  further  ^notice  than  that  to  be  presumed  and  in- 
ferred from  the  act  of  consignment,  the  law  will  presume  the 
contract  for  transportation  to  have  been  made  for  and  on  behalf 
of  the  consignee,  and  that  the  latter  is  the  owner  of  the  property 
and  entitled  to  its  possession  and  to  sue  therefor.  (Pratt  v.  North- 
om  Pacific  Express  Co.,  373.) 

11.  Where  the  property  is  received  on  an  unconditional  and  un- 
restricted consignment,  the  carrier  not  only  may,  but  must,  treat 
the  consignee  as  the  absolute  owner  until  he  receives  notice  to  the 
contrary.     (Pratt  v.  Northern  Pacific  Express  Co.,  373.) 

12.  Where  A  delivers  property  to  an  express  company  with  direc- 
tion to  deliver  the  same  to  B,  he  thereby  vests  the  rights  of  pos- 
session in  B,  and  in  the  absence  of  any  different  or  contrary  in- 
structions prior  to  B's  demand  for  the  property,  the  latter  will  be 
entitled  to  demand,  sue  for  and  receive  the  same.  (Pratt  t. 
Northern  Pacific  Express  Co.,  373.) 

Bee  Mandamus,  8-12;  Bailroads. 

CERTIOBAEI. 

1.  Under  the  provisions  of  Revised  Statutes,  section  4962,  a  writ 
of  review  may  be  granted  by  any  court  except  a  probate  or  justice's 
court,  when  an  inferior  tribunal,  board  or  officer  exercising  judicial 
functions  has  exceeded  the  jurisdiction  of  such  tribunal,  board  or 
officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the  court, 
any  plain,  speedy  or  adequate  remedy.  (Canadian  Bank  of  Com- 
merce V.  Wood,  794.) 

2.  Under  this  statute,  two  things  must  be  shown  to  exist  before 
a  writ  of  review  will  be  issued:  First,  that  an  inferior  tribunal, 
board  or  officer,  exercising  judicial  functions,  has  exceeded  its  juris- 
diction; and,  second,  that  there  is  no  appeal,  nor,  in  the  judgment 
of  the  court,  any  plain,  speedy  or  adequate  remedy.  (Canadian 
Bank  of  Commerce  v.  Wood,  794.) 
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3.  An  order  made  bj  a  jadge  allowiiig  elaimi,  and  dinnowinf 
others,  against  an. estate,  and  directing  a  reeeiyer  to  pay,  out  of 
tlie  funds  in  his  hands,  snch  claims  as  the  jndge  has  allowed,  and  dis- 
tribute the  funds  in  the  hands  of  the  receiver,  according  to  the  order 
and  judgment  of  the  judge,  is  an  appealable  order  or  judgment,  and 
eertiorari  will  not  Ue  to  reyiew  such  order.  (Canadian  Bank  of 
Commerce  v.  Wood,  794.) 

4.  An  allegation  in  a  petition  for  writ  of  certiorari,  that  if  an 
appeal  be  taken,  the  expense  will  be  heayj  and  disproportionate  to 
the  amount  the  plaintiff  will  recover,  is  not  a  reason  why  the  appeal 
will  not  be  a  plain,  speedy  and  adequate  remedy,  and  does  not  war- 
rant this  court  in  reviewing  the  judgment  by  writ  of  oertiorori 
(Canadian  Bank  of  Commerce  t.  Wood,  794.) 

CHATTEL  MOBTGAGB. 
See   Injunction,   12-14. 

COLLECTIONS. 
See  Attorney  and  Client. 

COLOB  OF  TITLE. 
See  Adverse  Possession,  2. 

COMMENTS  BT  COUBT. 
See  Trial,  3,  4. 

COMMEBCE. 
Interitaie  Commerce — Original  Package. 

1.  Where  goods  were  ordered  by  citizens  of  Idaho  from  whole- 
sale merchants  in  San  Francisco,  and  the  goods  were  packed,  boxed 
and  shipped  from  San  Francisco  and  consigned  to  the  shippers 
at  Bo,  Idaho,  and  received  by  them  at  their  destination  and  re- 
moved from  the  depot  or  warehouse,  and  the  boxes  or  cases  were 
opened  by  them,  and  the  separate  packages  or  parcels  were  removed 
from  the  boxes  or  cases  in  which  they  were  shipped,  the  goods 
have  in  such  case  ceased  to  be  the  subject  of  interstate  transporta- 
tion, and  are  subject  to  taxation  under  the  revenue  laws  of  this 
state.     (Parks  Bros.  &  Co.   v.  Nez  Perce  County,  298.) 

2.  Where  goods  have  been  shipped  by  the  manufacturers  or  mer- 
chants from  one  state,  and  consigned  to  the  shippers  in  another 
state,  and  are  thereafter  received  by  the  shippers  at  the  point 
of  destination,  and  the  boxes  or  cases  in  which  the  shipment  was 
made  are  opened  and  the  smaller  and  separate  packagee  contained 
therein  are  removed  therefrom,  the  goods  are  no  longer  importa^ 
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bat  thereupon  become  a  part  and  parcel  of  the  general  bodj  of 
the  property  of  the  ftate  in  which  they  are  found  and  are  subject 
to  the  taadng  power  thereof.  (Parka  Bros.  A  Co.  t,  Nes  Perce 
County,  298.) 

3.  Under  the  facta  of  this  ease,  the  ''original  package'*,  waa 
the  box  or  case  in  wjiich  the  goods  were  packed  and  shipped  into 
this  state,  and  when  the  box  or  ease  was  opened  for  the  sale  and 
delivery  of  the  separate  packages  and  parcels  contained  therein, 
and  they  were  removed  therefrom,  the  separate  and  individual  par- 
cels contained  lost  their  distinctive  character  of  imports  or  articles 
of  interstate  transportation,  and  become  a  part  and  parcel  of  the 
taxable  property  of  this  state.  (Parks  Bros.  *  Co.  t.  Ncz  Perce 
County,  298.) 

COMMUNITY  PEOPERTY. 
See  Husband  and  Wife. 

CONTINUANCE. 
"When  on  motion  for  continuance  due  diligence  is  shown  on 
the  part  of  the  moving  party,  and  that  the  absence  of  the  witness 
is  the  result  of  unavoidable  accident,  but  it  appears  that  the  prin- 
cipal testimony  expected  from  the  witness  would  be  in  conflict 
with  the  testimony  of  the  witness  as  given  on  a  previous  trial 
of  the  same  case,  it  is  not  an  abuse  of  discretion  to  deny  a  con- 
tinuance.    (Huber  v.  Mother  Aurelia  of  St.  Joseph's  Hospital,  276.) 

CONTRACTS. 
CangtrucHtm — Damages  for  Breach, 

1.  Where  H.  and  tbe  F.-K.  Con.  Co.  entered  into  a  contract,  where- 
by H.  was  to  furnish  all  the  hardware  and  put  in  place  more  than 
two  millions  of  feet  of  lumber  in  the  construction  of  flumes,  trestles, 
etc.,  and  the  company  was  to  furnish  all  the  lumber  at  the  times 
and  places  where  demanded  by  H.,  and  it  fails  to  do  so,  and  suit  is 
brought  to  recover  prospective  profits,  the  court  in  construing  such 
contract  should  admit  in  evidence  the  facts  and  circumstances  sur- 
rounding the  making  of  the  contract  and  the  reasons  for  the  failure 
of  the  company  to  furnish  the  lumber  in  accordance  with  its  terms. 
(Harris  v.  Faris-Kesl  Construction  Co.,  211.) 

2.  K  the  failure  to  perform  on  the  part  of  the  company  was  be- 
cause of  its  intention  to  force  or  compel  H.  to  terminate  the 
contract,  the  measure  of  damages  would  include  the  prospective 
profits  had  the  contract  been  completed;  but  if  the  company  was 
endeavoring,  in  good  faith,  to  comply  with  its  part  of  the  con- 
tract, but  was  prevented  in  doing  so  from  no  fault  of  its  own,  H. 
eould  not  terminate  the  contract  and  recover  prospective  profits,  but 
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he  might  terminate  it,  and  his  measure  of  damaget  would  be  the 
Talue  of  hifl  work  alreadj  performed,  and  whatever  damages  he  had 
sustained  bj  reason  of  the  delays  oeeasioned  bj  the  eompanj,  and 
the  loss  occasioned,  if  anj,  on  account  of  having  procured  the  neees- 
sarj  outfit  and  appliances  for  carrying  out  the  contract,  should  be 
divided  between  the  parties  in  the  proportion  that  the  work  already 
done  bears  to  that  yet  to  be  done.  (Harris  ▼.  Faris-Keal  Con- 
struction O).,  211.) 

3.  In  cases  where  prospective  profits  may  be  recovered,  the  rule 
for  arriving  at  the  prospective  profits  is  to  ascertain  the  difference 
between  the  cost  of  doing  the  work  and  what  the  claimant  was  to 
receive  for  it,  making  therefrom  a  reasonable  deduction  for  the  lesi 
time  engaged  and  for  the  release  from  the  care,  trouble,  risk,  and 
responsibility  attending  a  full  execution  of  tiie  contract,  (fiarrii 
T.  Faris-Kesl  Construction  Co.,  211.) 

Bee  Insane  Persons. 

CORPORATIONS. 
Contract  Made  hy  Agent  of  Corporation — Notice  to  Corporation, 

1.  Where  8.  is  the  superintendent,  general  manager,  secretary  and 
treasurer  of  a  corporation,  and  as  such  officer  employs  laborers  to 
cut  timber  and  place  the  same  in  the  river  and  fails  to  pay  them 
therefor,  and  they  thereafter  procure  judgments  against  the  cor- 
poration, and  executions  are  issued  to  enforce  such  judgments  and 
levied  upon  the  logs  so  cut  and  placed  in  the  river,  and  thereafter 
an  agreement  is  made  between  the  said  superintendent,  general  man- 
ager, secretary  and  treasurer  and  one  B.,  as  trustee  or  .agent  for  said 
judgment  creditors,  whereby  the  said  B.  is  to  take  possession  of 
said  logs  and  float  them  down  the  river  to  the  mill  or  plant  of  the 
corporation,  which  was  done,  and  the  logs  and  timber  are  there  sold 
under  such  agreement,  the  contract  so  entered  into  by  the  superin- 
tendent, general  manager,  secretary  and  treasurer,  although  he  does 
not  sign  the  contract  as  such  superintendent  and  general  manager. 
is  binding  on  the  corporation.  (Lewiston  Lumber  and  Box  Co. 
v.  Garvey,  257.) 

Foreign  Corporation — Pleading  Complianee  MJtth  State  Law. 

2.  In  order  for  a  foreign  corporation  to  maintain  an  action  ia 
the  courts  of  this  state,  it  is  necessary  that  it  plead  a  complianee 
with  the  constitution  and  statutes  prescribing  the  conditions  on 
which  it  may  qualify  and  obtain  a  legal  capacity  to  contract 
and  maintain  actions  thereon,  and  a  complaint  that  fails  to  itats 
such  facts  is  subject  to  demurrer.  If,  however,  the  defendant 
fails  to  raise  the  question  by  demurrer  or  answer,  he  will  be  deemed 
to  have  waived  thii  same.  (Valley  Lumber  etc  Co  ▼.  Nieksnoi| 
682.) 
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8.  A  demurrer  to  a  complaint  on  the  ground  that  it  does  not 
ftate  facts  sufficient  to  constitute  a  cause  of  action  is  not  suffi- 
cient to  raise  the  question  of  the  legal  capacity  of  a  foreign  cor- 
poration to  maintain  an  action  in  this  state.  (Valley  Lumber  etc 
Co.  y.  Nickerson,  682). 

4.  Under  the  laws  of  this  state,  a  foreign  corporation,  in  order 
to  maintain  an  action  in  the  courts  of  this  state,  must  allege  a  com- 
pliance with  the  constitution  and  statutes  in  regard  to  designating 
an  agent  upon  whom  service  of  process  may  be  had,  and  in  filing 
its  articles  of  incorporation  as  required  bj  law,  and  a  complaint 
1^  such  corporation  that  fails  to  allege  such  facts  is  subject  to  de- 
murrer. Howeyer,  the  defendant  will  waiye  the  question  of  non- 
eompliance  if  he  fails  to  raise  the  same  bj  demurrer  or  answer,  and 
cannot  raise  it  for  the  first  time  in  the  appellate  court  (Valley 
Lumber  etc.  Co.  v.  Drieesel,  662.) 

5.  A  cause  of  action  may  exist  in  f ayor  of  a  corporation  or  per- 
son who  has  not  the  capacity  to  sue,  and  an  action  brought  by  such 
person  or  corporation  on  a  complaint  alleging  a  good  cause  of  action 
would  not  be  obnoxious  to  a  demurrer  on  the  ground  that  it  does 
not  state  a  cause  of  action.  (Valley  Lumber  eto.  Co.  y.  Driessel, 
662.) 

6.  If,  as  in  the  case  at  bar,  a  foreign  corporation  fails  to  allege 
its  compliance  with  the  domestic  law,  the  complaint  is  demurrable 
on  the  ground  that  it  fails  to  allege  the  capacity  of  the  pkintiil 
to  sue.  The  objection  on  that  ground  may  also  be  taken  by  an- 
swer under  the  proyisions  of  section  4177,  Beyised  Statutes.  Under 
the  provisions  of  section  4178,  Revised  Statutes,  if  no  objection  to 
the  complaint  is  taken,  either  by  demurrer  or  answer,  the  defendant 
is  deemed  to  have  waived  the  same,  excepting,  only,  the  objection 
to  the  jurisdiction,  of  the  court  and  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
<VaUey  Lumber  etc  Co.  v.  Driessel,  662.) 

7.  A  corporation  or  indi^ddual  may  have  a  good  cause  of  action 
and  still  have  no  capacity  to  sue;  and  may  have  a  capacity  to  sue 
and  no  cause  of  action.     (Valley  Lumber  etc.  Co.  v.  Driessel,  662.) 

8.  Held,  that  the  question  of  the  capacity  of  the  respondent  to 
aue  was  not  raised  in  the  court  below  by  demurrer  or  answer,  and 
for  that  reason  was  waived.  (Valley  Lumber  etc.  Co.  v.  Driessel, 
462.) 

COSTS. 
The  party  in  whose  favor  a  judgment  is  rendered  is  entitled  to 
have  costs  taxed  for  mileage  of  material  witnesses  actually  and 
jMCtfsarily  traveled  within  the  state.     (State  v.  Baird,  126.) 
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COUNTEBCLAIM. 
Bm  Setoff  and  Ooonterelaim. 

COUNTY  ATTORNEY. 
See  Dbtriet  Attorney. 

C0UBT8. 
JwrU3icii4m  of  ProbatB  Cowt^PubUeaUon  of  Swnmomt. 

1.  Neither  seetion  13  nor  seetion  21  of  artiele  5  of  the  eonsti^ 
ttttion  prohibits  the  legidatnre  from  authorizing  and  empowering- 
a  probate  judge  to  make  an  order  for  the  publication  of  aummona 
in  a  ease  pending  in  the  district  court  involving  a  sum  or  contro- 
Yenj  oyer  which  the  probate  court  has  no  jurisdiction.  (McKnight 
▼.  Grant,  629.) 

2.  Section  4145  of  the  Beyised  Statutes,  which  authorizes  a  pro- 
bate or  district  court  to  make  an  order  for  the  publication  of  sum- 
mons upon  showing  of  certain  facts  bj  affidavit,  is  not  in  conflict 
with  the  constitution  on  account  of  its  authorizing  a  probate  judge 
to  make  the  order  for  publication  in  a  case  not  pending  in  his  court. 
(McKnight  v.  Grant,  629.) 

3.  Section  13  of  artiele  5  of  the  constitution  which  prohibits  th» 
legislature  from  depriving  the  judicial  department  of  the  state  gov- 
ernment of  any  power  or  jurisdiction  that  rightfully  pertains  to  it 
was  intended  only  to  preserve  to  the  judicial  department  of  the 
state  the  right  and  power  to  finally  determine  controversieB  between 
parties  involring  their  rights  and  upon  whose  claims  some  decimon 
or  judgment  must  be  rendered  or  determination  made,  or  rather 
to  determine  controverted  questions.     (McKoight  v.  Grant,  629.) 

4.  The  statement  contained  in  a  summons  as  to  the  time  within 
which  the  defendant  was  required  to  appear  and  answer,  examined 
and  held  to  be  a  sufficient  compliance  with  the  requirements  of  sub- 
division 3  of  section  4140  of  the  Bevised  Statutes.  (McKnight  v. 
Grant,  629.) 

5.  Where  plaintiff's  true  name  as  appeared  in  the  summons  and 
complaint  was  "H.  B.  McKnight,"  and  the  name  appeared  cor- 
rectly in  the  copy  of  summons  and  complaint  mailed  to  the  defend- 
ant, but  in  the  summons  as  published  the  name  appeared  as  "H. 
B.  Knight":  Held,  that  the  mistake  was  not  fatal  to  the  juris- 
diction and  that  a  judgment  by  default  entered  thereon  is  not  void 
on  account  of  such  mistake.     (McKnight  v.  Grant,  629.) 

6.  Where  in  the  publication  of  a  summons  the  word  "filed" 
was  omitted  from  the  following  sentence,  ''You  are  hereby  noti* 
fied  and  required  to  appear  in  the  above-entitled  court  in  the  above- 
entitled  cause  and  answer  the  complaint  of  the  plaintiff  filed  herein ' ' : 
Held,  that  the  error  or  omission  is  not  such  a  variance  as  to  be  fatal 
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to  the  jnriedietion  is  a  ease  where  the  eopj  of  the  tammons  and  com- 
plaint mailed  to  the  defendant  was  correct.  (McKnight  v.  Grants 
e2d.) 

7.  Where  a  plaintiff  makes  affidavit  for  the  pnblieation  of  a 
summons  and  shows  uneqoiyocallj  hj  his  affidavit  that  the  defend- 
ant resides  out  of  the  state  at  the  time  of  the  making  of  the  affi- 
davit, and  has  resided  out  of  the  state  for  a  long  time  prior  thereto^ 
and  that  he  is  not  within  the  state  and  does  not  reside  within  the 
state,  it  is  unnecessary  for  him  to  show  that  he  has  exercised  anv 
further  diligence  in  an  attempt  to  find  the  defendant  within  the 
state.     (McKnight  ▼.  Grant,  629.) 

CBIMINAL  LAW. 
In  OmierdL 

1.  The  law  win  take  eognizanee  of  and  punish  criminal  acts 
and  conduct  with  equal  severity  and  justice,  whether  such  acts 
and  conduct  consist  of  or  are  described  in  language  not  found 
in  the  statutes  and  lexicons  or  in  langnage  in  general  use  and 
to  be  found  in  the  books.     (State  ▼.  Fowler,  317.) 

2.  Sentences  in  criminal  cases  should  be  imposed  in  keeping  with 
the  spirit  of  our  law,  which  has  for  the  object  of  its  penal  sentences 
the  protection  of  society  and  reformation  of  the  criminaL  (State 
T.  Neil,  530.) 

Svideiice — Witnesses, 

3.  Where  a  defendant  has  been  indicted  and  arraigned,  and  the 
time  fixed  for  him  to  plead,  and  prior  to  entering  his  plea  he 
flees  from  the  state,  and  is  thereafter  apprehended  and  brought 
back  and  placed  upon  his  trial,  evidence  of  his  flight  is  admissible 
as  a  circumstance  tending  in  some  degree  to  disclose  a  conscious- 
ness of  guilt  in  the  mind  of  the  defendant,  and  is  entitled  to  bo 
considered  by  the  jury  in  arriving  at  their  verdict.  (State  v. 
Baird,  29.) 

4.  Id. — In  such  ease,  the  defendant  is  entitled  to  submit  any 
evidence  he  may  have  tending  to  explain  his  flight,  or  tending  to 
show  the  reasons  and  considerations  which  led  him  to  take  such  ac- 
tion.    (State  V.  Baird,  29.) 

6.  Evidence  in  this  case  examined  and  considered,  and  held  not 
sufficient  to  support  the  verdict  and  judgment  of  conviction.  (State 
v.  Baird,  29.) 

6.  When  a  defendant  offers  himself  as  a  witness  in  his  own 
behalf,  he  can  only  relate  the  facts,  and  not  his  conclusions;  henco 
a  question,  "Did  you  go  into  the  saloon  that  night  for  the  purpose 
of  bringing  on  a  fight  between  yourself  and  Charlie  ff"  is  objec- 
tionable.    (State  V.  Barbet,  65.) 


Digitized  by  LjOOQIC 


826  Index. 
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7.  The  ^neral  reputation  of  deceased  for  peace  and  quiet,  ua- 
less  known  to  the  defendant  at  the  time  of  the  alf raj,  or  where  the 
question  is  in  doubt  as  to  who  was  the  aggressor,  is  inadmisBibk. 
(Stoto  T.  Barber,  65.) 

Bee  Jury;   Preliminarj  Hearing;  '^tnesset. 

DAMAGEa 
See  Carriers;  Contracts;  Evidence,  5-7« 

DENTISTS. 
See  Physicians  and  Surgeons. 

DISTRICT  ATTORNEY, 
tinder  proyisions  of  section  2  of  the  act  entitled  ''Pixing  the 
qualifications  and  prescribing  the  powers  and  duties  of  county  at- 
torneys" (Sess.  Laws  1897,  p.  74),  the  court  can  only  appoint  a  suit- 
able person  to  perform,  for  the  time  being,  the  duties  of  a  county 
attorney  upon  the  happening  of  some  one  of  the  reasons  that  dis- 
qualify the  county  attorney  from  performing  his  duties  as  provided 
for  in  that  act     (State  v.  Barber,  65.) 

EJECTMENT. 
A  plaintiff  in  ejectment  who  successfully  establishes  his  own 
titie  and  possession  of  the  premises  by  the  defendant,  and  a  with- 
holding of  the  same  from  plaintiff,  makes  a  Sufficient  case  to  en- 
title him  to  recover.     (Froman  v.  Madden,  138.) 

EMINENT  DOMAIN. 
Under  the  provisions  of  our  constitution  the  authority  to  exer- 
eise  the  right  of  eminent  domain  has  been  extended  beyond  that 
right  in  ntany  of  the  states.     (Connolly  v.  Woods,  591.) 

ESTOPPEL. 
One  cannot  be  precluded  the  right  of  recovery  under  the 
doctrine  of  estoppel  who  has  committed  no  act  nor  has  made  any 
statement  or  representation  that  would  mislead  or  deceive  the  ad- 
verse party,  or  cause  him  to  part  with  his  property  or  labor  either 
to  the  prejudice  of  the  one  or  the  gain  of  the  other.  (Froman  v. 
Madden,  138.) 

EVIDENCE. 
Admissibility  and  Sufflciency. 

1.  Held,  that  the  court  did  not  err  in  admitting  in  evidence  certain 
exhibits.     (Vollmer  Clearwater  Co.  v.  Rogers,  564.) 

2.  Held,  that  the  evidence  is  sufficient  to  sustain  the  verdict. 
(Vollmer  Clearwater  Co.  v.  Rogers,  564.) 
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Canfiieting  Evidence — Verdict  not  DiBtwrh&d, 

3.  Where  there  is  a  substantial  eonfliet  In  the  evidenee,  the  ver- 
dict of  the  jury  will  not  be  disturbed.  (Yollmer  Clearwater  Co.  ▼. 
Bogers,  564.) 

4.  Where  the  evidence  is  such  that  reasonable  men  might  honestly 
differ  as  to  the  conclusion  to  be  reached  therefrom,  the  verdict  of 
the  jury  thereon  wiU  not  be  disturbed.  (McEissick  v.  Oregon  Short 
Line  By.  Co.,  195.) 

Bifidcnce  of  Values  and  Damages, 

6.  The  rule  is  well  established  that  an  offer  to  compromise  is 
not  admissible  in  evidence,  but  that  if  an  independent  admission 
of  a  fact  such  as  the  handwriting  of  a  party  or  that  a  certain 
item  of  an  account  was  correct,  such  independent  admission  may 
be  introduced.     (Whitney  v.  Cleveland,  558.) 

6.  Held,. thsit  an  offer  to  compromise  was  improperly  admitted  in 
evidence,  and  further  held  that  the  offer  to  compromise  was  not 
proper  rebuttal.  The  question  whether  in  the  offer  to  compromise 
»  collateral  or  independent  fact  has  been  admitted  by  one  of  the 
parties  is  a  question  for  the  court  to  determine,  and  not  a  question 
for  the  jury.     (Whitney  v.  Cleveland,  558.) 

7.  Where  a  witness,  called  to  testify  as  to  the  amount  of  damages 
caused  on  account  of  injury  to  livestock,  testifies  that  an  animal  has 
been  damaged  to  the  extent  of  a  specific  sum,  and  it  is  further 
shown  what  an  animal  of  that  age,  kind  and  character  was  reason- 
ably worth  at  the  time  of  injury,  and  the  nature  of  the  injury 
inflicted  on  the  animal  is  also  shown;  held,  that  notwithstanding  the 
fact  that  the  proof  as  to  the  amount  of  damage  inflicted  was  not 
made  in  the  usual  manner,  when  considered  in  connection  with  the 
other  facts  that  were  before  the  jury,  they  had  sufficient  evidence  to 
enable  them  to  arrive  at  a  proper  estimate  of  the  damage  sustained. 
(McKissick  v.  Oregon  Short  Line  By.  Co.,  195.) 

See  Criminal  Law;  Homicide,  5-7;  Larceny;  Bape;  Witnesses. 

EXCEPTIONS. 
See  Appeal  and  Error. 

EXPBESS  COMPANIEa 
See  Carriers,  1,  2. 

PEDEBAL  COUBT8. 
See  Bemoval  of  Causes. 

FEES. 
See  Judges,  2. 
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FINDINGS. 
Bee  Trial,  6-0. 

FINES. 
Bee  Schools  and  School  Bistricta. 

FISH. 
Bee  Game  Lawi. 

FORGBBY. 

1.  To  constitute  forgery  in  this  state  the  instmment  or  infoma- 
tion  must  allege  that  the  alleged  wrongful  act  was  done  with  intent 
to  defraud  another.     (Bev.  Stats.  7028.)     (State  ▼.  Swensen,  1.) 

2.  An  information  which  charges  that  defendant  "did  willfully, 
unlawfully,  feloniously  and  falsely  forge  and  utter  a  bank  cheek/' 
and  "did  then  and  there  utter  the  said  bank  check  as  true  and 
genuine  with  intent  to  defraud  the  said  B.,"  is  fatally  defectiye, 
in  that  the  part  charging  the  making  of  the  instmment  fails  to 
allege  that  the  same  was  done  "with  intent  to  defraud  another," 
and  is  also  defective  in  that  the  part  charging  the  uttering  of  the 
bank  check  flails  to  allege  that  the  check  was  uttered  "knowing 
the  same  to  be  false,  altered,  forged  or  counterfeited."  (State  t. 
Swensen,  1.) 

3.  Such  information  gains  no  additional  strength  when  its  charg- 
ing parts  are  joined  together  in  one  count  and  taken  as  a  whole, 
where  each  separate  charge  is  in  itself  defective  and  insufficient 
(State  ▼.  Swensen,  1.) 

GAMBLING. 

1.  The  police  power  of  the  state  extends  to  everything  necessary 
•r  essential  to  the  due  and  ample  protection  of  the  public  morals 
and  the  maintenance  of  the  peace  and  quiet  of  the  state  as  well 
as  to  the  protection  of  life  and  property,  and  in  the  exercise  of 
that  power  the  state  may  authorize  its  officers  to  summarily  abate 
and  destroy  nuisances  and  those  things  specifically  designed  end 
prepared  for  the  commission  of  crime.  (Mullen  ft  Go.  t.  Mosley, 
457.) 

2.  Gambling  itself  was  a  nuisance  at  common  law,  and  is  a 
crime  under  the  statutes  of  this  state,  and  the  machines,  instru- 
ments and  devices  designed  and  intended  for  carrying  on  such 
nuisance  and  crime  are  themselves  nuisances.  (Mullen  ft  Co.  v. 
Mosley,  457.) 

3.  The  act  of  February  6,  1899,  commonly  known  as  the  anti- 
gambling  law,  is  not  in  conflict  with  section  13  of  article  1  of  the 
state  constitution  as  depriving  the  citizen  of  his  property  without 
due  process  of  law.     (Mullen  ft  Go.  v.  Mosley,  457.) 

4.  Section  4  of  the  anti-gambling  act,  which  authorizes  the  sum- 
mary seizure  and  destruction  of  gambling  devices,  is  a  constitutional 
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and  legitimAte  ezerdae  of  the  police  power  of  tlie  state  for  the 
suppreasion  and  prevention  of  crime  and  the  protection  of  the  pub- 
lie  morale  and  welfare  of  the  state.     (Mullen  ft  Co.  v.  Moslej^  457.) 

6.  The  police  authorities  of  the  state  may  be  properlj  invested 
with  power  and  authority  to  seize  and  destroy  public  nuisances  and 
to  seize  such  instruments  and  devices  as  are  designed  and  intended 
for  use  in  the  commission  of  crime.     (Mullen  k  Co.  v.  Mosley,  457.) 

6.  A  "slot  machine,"  incapable  of  use  for  any  purpose  except 
in  violation  of  the  i>enal  provisions  of  the  anti-gambling  law,  is  not 
property  within  the  meaning  and  protection  of  section  13,  article 
1  of  the  state  constitution,  which  provides  that  "no  person  shall 
•  ...  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law.''    (MuUen  ft  Co.  ▼.  Moaley,  467.) 

Bee  Bepleyin* 

GAME  LAWa 

1.  It  is  within  the  police  power  of  the  state  to  enact  such  gen- 
eral laws  as  may  be  necessary  for  the  protection  of  tsh  and  game, 
and  to  regulate  and  restrict  the  right  to  take  game  or  fish,  and  it 
may  absolutely  prohibit  the  taking  thereof  for  traffic  or  commerce. 
(Sherwood  v.  Stephens,  399.) 

2.  There  is  a  fundamental  distinction  between  the  ownership 
which  one  may  acquire  in  game  and  the  ownership  which  one  may 
acquire  in  chattels  or  lands.     (Sherwood  v.  Stephens,  399.) 

8.  A  party  is  prohibited  from  in  any  manner  impeding  the  pas- 
sage of  fish  up  or  down  the  streams  in  this  state  by  any  obstruo* 
tion  placed  in  the  stream.     (Sherwood  y.  Stephens,  399.) 

4.  Under  the  provisions  of  section  8  of  an  act  passed  for  the 
protection  of  fish  and  game  by  the  legislature  in  1903  (Bess.  Laws, 
p.  189),  and  as  amended  in  1905  (Sess.  Laws,  p.  258),  private  ponds 
may  be  constructed  and  maintained  and  stocked  with  fish,  and  the 
light  to  do  so  is  a  statutory  right.     (Sherwood  v.  Stephens,  399.) 

5.  In  order  to  maintain  an  action  for  damages  resulting  from  an 
alleged  releasing  of  fish  from  an  alleged  private  pond,  the  facts 
showing  that  such  pond  was  established  and  stocked  with  fish  in 
accordance  with  the  provisions  of  said  kiw  must  be  alleged.  (Sher- 
wood V.  Stephens,  399.) 

6.  In  order  to  recover  in  this  action,  the  plaintiff  must  allege  the 
facts  showing  that  his  private  ponds  were  constructed  in  accord- 
ance with  the  provisions  of  the  statute,  and  in  order  to  show  that 
he  had  a  property  right  in  the  fish  therein,  must  also  allege  that 
such  ponds  were  stocked  with  fish  as  provided  by  law.  (Sherwood 
T.  Stephens,  399.) 
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GBAND  JTTRY. 
Under  the  pForimoiia  of  Bection  7,  page  186,  SesBion  Laws  of 
1891,  the  judge  of  the  distriet  court  maj  order  a  grand  jury  to  bo 
drawn  as  provided  by  law  for  any  county  of  bis  district.  It  is 
not  necessary  that  such  order  be  made  by  the  court.  (Statci  t. 
Barber,  05.) 

See  Indictments. 

HOMESTEAD. 
Bee  Public  Lands. 

HOMICDDB. 
Murder — Different  Degrees. 

1.  Under  an  information  charging  murder  as  having  been  per- 
petrated by  means  of  poison,  it  is  in  the  province  of  the  jury  to  ftnd 
the  degree  or  grade  of  the  offense  of  which  the  defendant  is  guilty, 
and  under  the  provisions  of  sections  7925  and  7926,  Bevised  Stat- 
utes, the  court  cannot  deprive  the  jury  of  such  right  by  a  peremp- 
tory instruction  to  the  effect  that  the  defendant,  if  guilty  at  all, 
is  guilty  of  murder  in  the  first  degree.     (State  y.  Phinney,  307.) 

2.  Before  a  jury  can  find  a  defendant  guilty  of  murder  "per- 
petrated by  means  of  poison,  or  by  any  other  means  whatever, 
they  must  first  find  that  there  has  been  an  "  unlawful  kilHng  with 
malice  aforethought."  The  mere  fact  that  a  kiUing  has  been  ac- 
complished by  means  of  poison  does  not  of  itself  establish  "nialice 
aforethought."     (State  v.  Phinney,  307.) 

3.  Every  murder  necessarily  includes  the  offense  of  murder  in 
the  first  and  second  degree  and  manslaughter,  and  in  all  eases 
of  murder  the  degree  of  criminality  must  be  left  to  the  juiy  to 
be  found  by  them  as  a  matter  of  fact.  In  a  trial  for  murder,  the 
statute  (Bevised  Statutes,  sections  7925  and  7926),  leaves  the 
question  of  the  degree  of  the  offense  to  be  settled  by  the  verdict 
of  the  jury,  and  the  fact  that  the  offense  is  charged  to  have  been 
committed  by  the  administration  of  poison,  under  section  6562, 
Bevised  Statutes,  does  not  deprive  the  jury  of  the  right  or  relieve 
them  of  the  duty  of  finding  the  degree  of  the  offense.  (State  v. 
Phinney,  307.) 

4.  The  fact  that  the  jury  finds  the  defendant  guilty  of  a  lower 
degree  of  offense  than  that  established  by  the  evidence  is  not  a 
ground  or  cause  for  reversal  on  appeal  from  a  judgment  of  con- 
viction.    (State  V.  Phinney,  307.) 

Evidence. 

5.  The  relativo  size  and  physical  condition  of  deceased  as  well 
as  defendant  may  be  shown  ordinarily,  but  it  musf  be  done  by 
statement  of  facts  and  not  by  conclusion.     (State  v.  Barber,  65.) 
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HOMICIDE  (Continued). 

6.  The  statements  of  deceased  three  days  after  the  alfraj,  unless 
they  are  shown  to  be  his  dying  disclosures,  are  inadmissible.  (Scale 
T.  Barber,  65.) 

7.  XJncommunicated  threats  are  not  admissible  where  there  is  no 
dispute  as  to  who  was  the  aggressor  in  the  affray;  they  may  be 
admitted  when  that  question  is  mooted,  or  where  there  are  no  eye- 
witnesses to  show  who  was  most  likely  the  aggressor.  (&tate  v. 
Barber,  65.) 

HUSBAND  AND  WIFE. 
Separate  and  Community  Property — Counterclaim, 

1.  Where  an  action  is  brought  by  a  married  woman  in  her  own 
name  to  recover  a  judgment  on  promissory  notes,  and  a  decree 
foreclosing  a  mortgage  given  to  secure  said  notes,  and  the  answer 
of  the  defendant  avers  that  the  real  estate  covered  by  the  mort- 
gage is  community  property,  and  sets  up  an  offset  or  counterclaim 
against  the  husband  and  asks  to  have  him  made  a  party  plaintiff. 
It  was  error  for  the.  court  to  deny  such  motion.  (Campbell  t. 
Kerns,  287.) 

2.  The  court  having  denied  the  motion  to  make  the.  husband 
a  party  plaintiff,  it  was  not  obligatory  upon  the  defendant  to  try 
the  issues  as  to  whether  said  property  was  community  property 
and  as  to  the  indebtedness  of  the  husband  to  the  defendant. 
(Ckmpbell  V.  Kerns,  287.) 

8.  The  court  having  refused  to  have  A.  6.  Campbell  brought 
in  as  plaintiff,  the  defendant  would  not  have  been  entitled  to  have 
his  demand  against  the  husband  set  off  against  the  judgment  ren^ 
dered  in  favor  of  the  plaintiff,  as  he  had  no  demand  whatever 
against  Mrs.  Campbell,  the  plaintiff,  and  any  evidence  upon  that 
issue  would  have  been  wholly  irrelevant  and  immateriaL  (Camp- 
bell V.  Kerns,  287.) 

Necessaries  for  Wife, 

4.  The  primary  duty  rests  on  the  husband  by  reason  of  his  marital 
contract  and  operation  of  law  to  furnish  the  wife  with  the  neces- 
saries of  life,  which  includes  board  and  lodging,  and  a  creditor  who 
furnished  the  wife  with  such  necessaries  may  maintain  his  action 
against  the  husband,  although  the  latter  never  contracted  the  debt, 
nor  promised  to  pay  the  bill.     (Edminston  v.  Smith,  645.) 

5.  The  fact  that  the  debt  was  contracted  by  the  wife,  and  the 
credit  was  extended  on  the  faith  of  her  promise  to  pay,  does  not 
relieve  the  husband  of  the  liability  imposed  on  him  by  operation 
of  law,  independent  of  the  wife's  contractual  liability  to  pay.  (Ed- 
minston V.  Smith,  645.) 

6.  Where  necessaries  are  furnished  the  wife,  upon  her  special  con- 
tract, and  on  her  personal  responsibility  to  pay  therefor,  she  can 
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be  held  to  paj  the  debt,  and  to  that  end  may  be  ened  at  a  feme  moU. 
In  such  ease,  the  debt  is  inenrred  for  her  nse  and  benefit.  (Edmin- 
•ton  V.  Smith,  645.) 

See  Oarriers,  5,  6L 

INDICTMENT  AND  INFOBMATIDK. 

1.  Held,  that  the  distnet  jadge  acted  withont  mvy  jvrisdtetion 
whatever  when  he  directed  the  clerk  not  to  file  the  infommtioii  re- 
ferred to.     (State  T.  Quarles,  252.) 

2.  Under  the  provisions  of  our  statute,  it  is  made  the  duty  of 
the  clerk  of  the  court  to  file  an  information  when  presented  bj  the 
prosecuting  attorney,  and  the  district  judge  has  no  jurisdiction  orer 
the  clerk  in  that  matter.     (State  v.  Quarles,  252.) 

3.  Under  the  provisions  of  section  7669,  Revised  Statutes,  when 
an  indictment  is  found  by  the  giand  jury,  it  must  be  presented  by 
the  foreman  to  the  court  in  the  presence  of  the  grand  juiy  and  most 
be  filed  by  the  clerk.  The  court  has  no  authority  to  prohibit  the 
derk  from  filing  such  indictment  when  so  presented,  as  the  court 
has  no  jurisdiction  to  determine  against  whom  informations  may  be 
filed.    (State  ▼•  Quarles,  252.) 

See  Forgery. 

INPOBMATIONS. 
See  Indictment  and  Information. 

INJUNCTION. 

Appeal  from  Order  Oranting  or  Denizing, 

1.  An  order  which  finds  that  an  applicant  is  entitled  to  an  in- 
junction, and  further  provides  that  an  injunction  will  not  be  in 
effect  until  the  expiration  of  thirty  days  from  the  date  of  the  order, 
and  will  then  be  in  effect  if  no  appeal  is  then  perfected  to  the 
supreme  court,  and  an  appeal  is  taken  within  said  thirty  days,  is  not 
an  order  granting  an  injunction,  and  an  appeal  therefrom  as  from  an 
order  granting  an  injunction  will  be  dismissed  on  motion.  (Porter 
T.  Speno,  600.) 

2.  Our  statute  in  regard  to  injunctions  eontemplatee  the  granting 
of  the  writ  if  the  party  is  entitled  to  it  It  does  not  contemplate 
granting  it  in  futuro  or  granting  it  on  condition  that  no  appeal  is 
taken  from  such  order.     (Porter  t.  Speno,  600.) 

3.  If  an  application  for  an  injunction  is  prematurely  made^  it 
should  be  denied.     (Porter  v.  Speno,  600.) 

Application  for  Injunction  Pendente  Lite. 

4.  Held,  that  the  facts  stated  in  the  affidavit  for  an  injunction 
in  this  case  are  insufficient  to  warrant  the  granting  of  a  wiit 
pendente  lite.    (Wiles  y.  Northern  Star  Mining  Co.,  326.) 
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6.  If  the  affidavit  for  an  injnnetion  is  made  by  the  attornej, 
good  and  snfficient  reasons  should  be  set  forth  in  the  affidavit 
why  he  makes  it;  or  it  must  be  shown  that  he  has  personal  knowl- 
edge of  the  facts  set  forth  therein.  (Wiles  v.  Northern  Star  Min- 
ing Co.,  326.) 

6.  If  made  on  information  and  belief,  the  affidavit  should  show 
why  the  person  who  personally  knows  the  facts  doei  not  make  the 
affidavit.     (Wiles  v.  Northern  Star  Mining  Co.,  326.) 

7.  Under  the  provisions  of  section  4291,  Bevised  Statutes,  the 
eourt  or  judge  granting  an  injunction  must  require  a  written  under- 
taking as  provided  by  said  section.  That  provision  of  said  sec- 
tion is  mandatory  and  the  writ  issued  was  without  force  or  effect. 
(Wiles  V.  Northern  Star  Mining  Co.,  326.) 

Injunction  Band, 

8.  Under  section  4291,  Bevised  Statutes,  on  the  granting  of  an 
injunction,  the  plaintiff  is  required  to  give  an  undertaking-  with 
sufficient  sureties  in  an  amount  to  be  designated  by  the  judge, 
which  undertaking  must  be  conditioned  ''to  the  effect  that  the 
plaintiff  will  pay  to  the  party  enjoined  such  costs,  damages  and 
reasonable  connsel  fees,  not  exceeding  an  amount  to  be  specified, 
as  such  party  may  incur  or  sustain  by  reason  of  the  injunction,  if 
the  court  finally  decide  that  the  plaintiff  was  not  entitled  thereto." 
(Miller  v.  Donovan,  735.) 

9.  Under  the  provisions  of  the  foregoing  section,  in  order  for  a 
defendant  to  collect  attorney's  fees  on  a  bond  after  dissolution  of 
the  injunction,  it  is  necessary  that  he  show  that  the  service  ren- 
dered  was  performed  in  securing  the  dissolution  of  the  injunction, 
or  that  the  service  was  rendered  principally  and  mainly  for  that 
purpose,  and  the  fact  that  the  service  rendered  inured  to  his  benefit 
in  the  main  case,  and  resulted  in  a  final  disposition  of  the  action 
on  its  merits,  cannot  affect  or  defeat  the  right  of  recovery  of  at- 
torney's fees  for  the  services  thus  originally  and  primarily  caused 
by  and  incurred  on  account  of  the  injunction.  (Miller  v.  Dono- 
van, 735.) 

10.  Where  an  injunction  has  been  dissolved  on  motion  on  the 
grounds  that  the  complaint  did  not  state  fkcts  sufficient  to  con- 
stitute a  cause  of  action,  and  at  the  same  time  a  general  demurrer 
was  sustained  and  the  action  dismissed,  and  the  plaintiff  appealed 
from  the  judgment  sustaining  the  demurrer  and  dismissing  the  action, 
services  rendered  by  the  attorney  in  the  appellate  court  in  a  suc- 
cessful endeavor  to  sustain  the  judgment  of  the  lower  court,  are 
properly  allowable  as  attorney's  fees  under  the  provisions  of  the 
bond.     (Miller  v.  Donovan,  735.) 

Idaho,  VoL  13—52 
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11.  The  fact  that  the  evidence  as  to  the  amount  of  fees  paid  for 
services  rendered  and  the  reasonableness  of  the  charge  made  is  dis- 
puted and  contradicted,  does  not  authorize  or  justify  the  appellate 
court  in  disturbing  the  finding  of  the  trial  court,  either  as  to  the 
amount  of  fees  actually  paid  or  as  to  the  reasonableness  of  the 
charge  where  the  evidence  presents  a  substantial  conflict  (Miller 
V.  Donovan,  735.) 

Besiraining  Sale  Under  Chattel  Mortgage, 

12.  Where  an  order  is  made  dissolving  an  injunction  and  sustain- 
ing a  demurrer  and  the  plaintiff  refuses  or  neglects  to  amend,  and 
thereafter  the  court  enters  a  judgment  of  dismissal,  and  the  plain- 
tiff appeals  from  the  judgment  within  one  year  after  its  entry, 
and  more  than  sixty  days  after  the  entry  of  the  first  order,  the 
appeal  from  the  judgment  is  within  time  and  wiU  be  considered  on 

^  its  merits,  but  the  appellate  court  will  not  review  the  action  of  the 
court  in  dissolving  the  injunction.  (Neustadter  Bros.  v.  Doust, 
617.) 

13.  Where  a  creditor  of  L.  k  W.  commences  an  action  under 
section  3396,  Bevised  Statutes,  to  enjoin  the  sheriff  from  the  sale  of 
personal  property  covered  by  chattel  mortgage,  and  fails  to  show 
in  his  complaint  that  the  debtor  is  insolvent,  or  that  he  has  no  other 
property  out  of  which  to  pay  the  plaintiff,  and  no  demand  has  been 
made  upon  the  debtor  for  payment,  and  also  fails  to  show  that  he 
has  obtained  any  judgment  against  the  debtor,  or  has  instituted  any 
action  against  him  on  the  claim  or  has  caused  the  property  about  to 
be  sold  to  be  attached  as  security  for  the  payment  of  the  debt, 
and  fails  to  connect  himself  with  any  interest  in  or  demand  upon  the 
property  about  to  be  sold:  Held,  that  the  complaint  does  not  state 
a  good  cause  of  action  and  that  a  demurrer  thereto  was  properly 
sustained.     (Neustadter  Bros.  v.  Doust,  617.) 

14.  In  order  to  entitle  a  creditor  to  an  injunction  against  the  sale 
of  personal  property  secured  by  a  chattel  mortgage,  and  enable 
him  to  resist  the  foreclosure  thereof,  he  should  connect  himself 
with  sdme  interest  in  or  claim  upon  the  specific  property  either  by 
judgment,  lien  or  attachment  in  order  to  constitute  him  an  "in- 
terested party"  within  the  meaning  of  section  3396,  Bevised  Stat- 
utes.    (Neustadter  Bros.  v.  Doust,  617.) 

See  Mines  and  Mining. 

INSANE  PEBSONS. 
1.  Under  the  provisions  of  section  2410,  Bevised  Statutes,  a  per^ 
•on  entirely  without  understanding  has  no  power  to  make  a  con- 
tract of  any  kind,  but  is  liable  for  the  reasonable  value  of  things 
furnished  to  him  necessary  for  his  support  or  the  support  of  kit 
family.     (Batliff  v.  Baltzer,  152.) 
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2.  Under  the  provisions  of  section  2411,  Revised  Statutes,  a  eon- 
yeyanee  or  other  contract  of  a  person  of  unsound  mind,  but  not 
entirely  without  understanding,  made  before  his  incapacity  has  been 
judicially  determined,  is  subject  to  rescission.  (Ratliff  ▼.  Baltzer, 
152.) 

3.  Where  a  person  is  not  entirely  without  understanding,  and 
makes  a  contract,  comprehending  its  full  force  and  effect,  and  no 
fraud  or  deceit  has  been  practiced  upon  him,  such  a  contract  will 
not  be  rescinded  under  the  provisions  of  section  2411,  Revised  Stat- 
utes.    (Ratliff  V.  Baltzer,  152.) 

4.  Contracts  made  by  such  a  person  are  not  absolutely  void,  but 
only  voidable.     (Ratliff  v.  Baltzer,  152.) 

5.  Eeld,  under  the  evidence  in  this  case,  that  B.  was  competent 
to  make  the  contract  sued  on,  and  that  he  is  bound  thereby. 
(Ratliff  V.  Baltzer,  152.) 

INSTRUCTIONS. 
See  Trial,  1,  2. 

INTERSTATE  COMMERCE. 
See  Commerce. 

INTOXICATING  LIQUORS. 
lAcense  Tax — Surety's  Liability, 

1.  Under  the  provisions  of  our  law  all  applications  for  licenses 
to  sell  intoxicating,  spirituous,  malt  or  fermented  liquors  or  wines 
to  be  drank  in  or  or  about  premises  where  sold,  must  be  made  to 
the  board  of  county  commissioners  of  the  county  wherein  it  is  pro- 
posed to  sell  such  liquors.  (Bingham  County  y.  Fidelity  and  De- 
posit Co.,  34.) 

2.  The  applicant  for  such  license  must  produce  before  said  board 
the  receipt  of  the  sheriff,  showing  that  he  has  paid  into  his  hands 
the  amount  due  for  such  license,  and  execute  and  deliver  to  said 
board  his  bond  to  the  state  of  Idaho  in  the  penal  sum  of  $1,000, 
with  at  least  two  good  and  sufficient  sureties  possessing  certain 
qualifications.     (Bingham  County  t.  Fidelity  k  Deposit  Co.,  34.) 

3.  Under  the  provisions  of  section  1637  of  the  Revised  Statutes, 
if  any  person  required  to  take  out  a  license  fails,  neglects,  or  re- 
fuses to  do  so,  or  carries  on  or  attempts  to  carry  on  business  without 
such  license,  the  collector  may  direct  suit  in  the  name  of  the  state 
of  Idaho,  as  plaintiff,  to  be  brought  for  the  recovery  of  the  license 
tax;  and  under  the  provisions  of  section  1639  of  the  Revised  Stat- 
utes upon  the  trial  of  such  action  the  defendant  is  deemed  not  to 
have  procured  the  proper  license  unless  he  produce  it,  or  proves 
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that  he  did  proeure  it,  bat  he  maj  plead  in  bar  of  the  aetion  a 
recovery  against  him  and  the  payment  by  him  in  a  civil  action  of 
mch  license  tax.     (Bingham  County  y.  Fidelity  k  Deposit  Co.,  34.) 

4.  Under  the  Uiw  a  license  must  be  procured  before  the  com- 
mencement of  any  business  or  occupation  liable  to  pay  a  license  tax, 
and  if  a  person  commences  such  business  without  a  license,  he  is 
not  only  liable  to  the  county  for  a  license  tax,  but  may  also  be  pros- 
ecuted criminally  for  doing  business  without  a  license.  (Bingham 
County  V.  Fidelity  ft  Deposit  Co.,  34.) 

5.  Where  a  person  pays  the  required  license  tax  for  a  license  to 
the  sheriff  to  engage  in  the  liquor  business,  and  fails  to  make  ap 
plication  to  the  board  of  county  commissioners  therefor,  and  fails 
to  file  the  bond  required  by  law,  the  money  so  paid  belongs  to  the 
county  from  the  veiy  moment  that  the  applicant  begins  business, 
and  the  surety  on  the  sheriff's  official  bond  is  liable  therefor. 
(Bingham  County  r.  Fidelity  ft  Deposit  Co.,  34.) 

6.  Where  a  person  pays  a  license  tax  to  the  sheriff  and  begins 
business  and  thereafter  the  portion  of  the  county  in  which  such 
business  is  carried  on  is  annexed  to  another  county,  the  license  tax 
so  paid  to  the  sheriff  must  be  paid  to  the  treasurer  of  his  county, 
and  his  surety  is  liable  to  such  county  therefor.  (Bingham 
County  v.  Fidelity  ft  Deposit  Co.,  34.) 

7.  Where  a  county  makes  a  settlement  with  the  sheriff,  as  re- 
quired by  law,  and  on  such  settlement  directs  certain  warrants  to  be 
drawn  in  his  favor,  and  such  warrants  are  drawn  and  delivered  to 
him,  in  a  suit  between  the  county  and  said  sheriff  and  his  surety, 
the  surety  is  not  entitled  to  have  the  amount  represented  by  said 
warrants  credited  on  the  judgment  obtained  against  the  sheriff,  un- 
less such  warrants  are  produced  and  surrendered  on  the  trial,  or  it 
appears  that  the  sheriff  is  the  owner  of  such  warrants.  (Bingham 
County  V.  Fidelity  ft  Deposit  Co.,  34.) 

8.  Under  the  facts  in  this  ease,  it  was  not  error  for  the  court  to 
instruct  the  jury  to  bring  in  a  verdict  for  the  plaintiff.  (Bing- 
ham County  y.  Fidelity  ft  Deposit  Co.,  34.) 

XttU  of  Statute  BegtUating  Sale  of  Liqw>r, 

9.  The  title  to  an  act  of  the  legislature  approved  March  4, 
1903  (Laws  1903,  p.  346),  entitled  "An  act  to  prohibit  the  sale 
of  spirituous  malt  or  vinous  liquors  near  public  works  and  grading 
camps  of  canals  and  railroads  and  other  kindred  enterprises,"  held 
to  be  too  narrow  and  restricted  to  include  the  provisions  of  said 
act  providing  for  the  sale  of  Uquors  and  regulating  their 
(Gerding  v.  Board  of  County  Commissioners,  444.) 

10.  While  said  title  indicates  the  absolute  prohibition  of  all 
of  liquors  near  grading  camps,  etc.,  the  act  itself  does  not  prohibit 
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but  undertakes  to  regulate.     (Oerding  t.  Board  of  County  Com- 
iniasionerB,  444.) 

11.  Said  titla  is  too  restrietiye  to  eoTer  the  provisions  of  said  aet 
authorising  the  sale  of  intozieating  Uquors.  (Gerding  r.  Board 
•f  County  ConunissionerB,  444.) 

12.  The  court  has  no  authority  to  enlarge  bj  oonstmotion  the  title 
to  an  aet  when  it  is  too  narrow  to  cover  all  of  the  provisions  in  the 
act.     (Gerding  y«  Board  of  County  Commissionersy  444.) 

JUDGES. 
Salaries  and  Fees. 

1.  Article  5^  section  27  of  the  constitution  declares  that  the  legis- 
lature may,  by  law,  diminish  or  increase  the  compensation  of  any 
or  all  the  following  officers,  to  wit,  governor,  lieutenant-governor, 
secretary  of  state,  auditor,  state  treasurer,  attorney  general,  super- 
intendent of  public  instruction,  commissioner  of  immigration  and 
labor,  justices  of  the  supreme  court,  and  judges  of  the  district 
courts,  and  district  attorneys,  but  no  diminution  or  increase  shall 
affect  the  compensation  of  the  officer  then  in  office  during  his  term, 
etc.  Heldt  that  the  meaning  of  said  section  is  plain  and  does  not 
call  for  technical  construction.     (Woods  v.  Bragaw,  607.) 

2.  The  aet  of  the  legislature,  approved  March  14^  1007,  in- 
ereased  the  salary  of  the  judges  of  the  district  court  from  $3,000  per 
annum,  fixed  by  the  constitution,  to  $4,000  per  annum,  fixed  by 
said  act  Held,  that  said  act  does  not  apply  to  the  officer  then 
in  office  during  his  term.     (Woods  v.  Bragaw,  607.) 

3.  Any  gratuity  received  by  a  probate  judge  over  and  above  the 
statutory  fee  of  five  doUars  for  solemnizing  a  marriage  may,  under 
section  2438,  Revised  Statutes,  be  retained  by  him  for  his  individual 
use  and  benefit.     (Bhea  v.  Board  of  County  CommissionerSi  69.) 

JUDGMENT. 
CoTlaierdl  and  Direct  Attacks. 

1.  The  attack  upon  a  judgment  is  collateral  if  the  action  or  pro- 
ceeding has  an  independent  purpose  and  contemplates  some  other 
relief  or  result  than  the  mere  setting  aside  of  the  judgment,  although 
the  setting  aside  of  the  judgment  may  be  necessary  to  secure  such 
independent  purpose.     (O'Neill  v.  Potvin,  721.) 

2.  Where  the  main  object  or  purpose  of  an  appeal,  writ  of  error 
or  motion,  if  taken  or  made  in  the  original  action,  or  in  an  inde- 
pendent action,  is  for  the  purpose  of  setting  aside  a  judgment,  such 
attack  is  direct.     (O'Neill  v.  Potvin,  721.) 

3.  In  an  action  where  the  service  of  the  summons  is  made  by 
publication,  and  the  defendant  fails  to  appear  and  answer,  under 
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the  provisions  of  subdivision  1,  section  4456,  Bevised  Statutes,  the 
following  papers  constitute  the  judgment-roll,  to  wit:  ''Summons 
with  the  affidavit  or  proof  of  service,  and  the  complaint  with  a 
memorandum  indorsed  thereon  that  the  default  of  the  defendant 
in  not  answering  was  entered,  and  a  copj  of  the  judgment. 
(O'NeiU  V.  Potvin,  721.) 

4.  In  a  collateral  attack  on  the  judgment,  the  want  of  jurisdie^ 
tion  to  render  the  judgment  must  appear  upon  the  face  of  the 
judgment-roll,  otherwise  the  presumption  is  in  favor  of  the  validity 
of  the  judgment.     (O'Neill  t.  Potvin,  721.) 

Motion  to  Vacate. 

5.  Held,  that  the  motion  supported  bj  affidavit  is  too  late,  and 
is  not  sufficient  to  warrant  the  vacating  and  setting  aside  of  the 
judgment  and  order  entered  hj  the  trial  court.  (Vane  ▼.  Jones, 
21.) 

Presumptions  in  Favor. 

6.  All  presumptions  are  in  favor  of  the  regularity  of  the  pro- 
ceedings of  a  court  of  record,  and  in  the  absence  of  any  showing 
to  establish  the  fact  as  to  whether  or  not  the  court  has  complied 
with  the  requirements  of  the  law  in  the  trial  of  a  ease,  the  pre- 
•umption  is  that  it  has  so  complied.     (State  v.  O'Brien,  112.) 

7.  All  presumptions  are  in  favor  of  the  regularity  of  the  pro- 
ceedings of  courts  of  record,  and  in  the  absence  of  any  showing 
to  establish  the  fact  as  to  whether  or  not  the  court  has  complied 
with  the  requirements  of  law  in  course  of  the  trial,  the  presumption 
will  at  once  arise  that  the  law  has  been  complied  with.  (State 
▼.  Suttles,  88.) 

Satisfaction  of  Judgment — Vacation, 

8.  Where  the  clerk  of  the  court  has  entered  a  satisfaction  of 
judgment  under  the  provisions  of  section  4461,  Bevised  Statutes, 
and  upon  motion  made  by  the  judgment  creditor  to  vacate  and 
set  aside  such  satisfaction  on  the  grounds  that  the  necessary  and 
requisite  showing  had  not  been  made  and  presented  to  the  derk 
as  required  by  the  provisions  of  the  statute,  and  upon  the  hearing 
of  such  motion  the  judgment  debtor  makes  a  showing  that  he  has 
in  fact  paid  the  judgment,  although  the  showing  so  made  is  not 
such  as  would  authorize  the  clerk  to  enter  satisfaction  of  judgment, 
it  is  made  the  duty  of  the  court  to  hear,  examine  and  consider  such 
showing  and  the  evidence  in  support  thereof,  and  if  he  finds  that 
in  fact  the  judgment  has  been  paid,  he  should  thereupon  either 
deny  the  motion,  or  vacate  such  satisfaction,  and  himself  make  an 
order  directing  the  entry  of  satisfaction  of  the  judgment.  (Tan- 
ner V.  Wood,  486.) 
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JTJBY. 
Summoning  Juron, 

1.  Under  the  provirions  of  section  3961  of  the  Bevised  Statntes, 
the  court  or  judge  may  order  an  open  venire  to  issue  for  such 
number  of  persons  as  may  be  required  to  appear  for  service  at  any 
term  of  court  in  his  district.     (State  v.  Barber,  65.) 

2.  If  a  jury  has  been  improperly  summoned  or  summoned  by  an 
officer  who  is  disqualified  from  serving  the  venire,  or  for  any  reason 
is  an  unlawful  jury,  in  such  case  the  exercise  by  the  defendant  of 
his  peremptory  challenges  would  not  cure  the  defect,  and  he  is  not 
in  such  case  compelled  to  exercise  such  challenges.  (State  v. 
Barber,  65.) 

Challenge  to  Jurors, 

3.  Under  the  provisions  of  section  7826,  Bevised  Statutes,  the 
eourt,  or  some  one  under  its  direction,  is  required  to  instruct  the 
defendant  of  his  right  to  challenge  an  individual  juror,  and  that 
if  he  desires  to  do  so  he  must  exercise  the  right  before  the  jury  is 
sworn,  but  the  fact  that  such  duty  was  performed  is  not  required 
to  be  shown  by  the  record  which  constitutes  the  judgment-roll  09 
appeal.     (State  v.  O'Brien,  112.) 

4.  While  the  statute  (Rev.  Stats.,  see.  7826)  requires  that  a  de- 
fendant be  instructed  by  the  court  or  by  some  one  under  the  court's 
direction  of  the  right  to  challenge  an  individual  juror,  and  that  if 
he  desires  to  do  so  he  must  exercise  the  right  before  the  jury  is 
sworn,  still  the  fact  that  such  duty  was  performed  is  not  required 
to  be  shown  by  the  record  which  constitutes  the  judgment-roU  under 
sections  7996  and  8051,  Bevised  Statutes.     (State  v.  Buttles,  88.) 

Admonition  of  Jury, 

5.  Under  section  7881,  Bevised  Statutes,  it  is  made  the  duty  of 
the  trial  court  to  admonish  the  jury  at  each  adjournment  of  the 
eourt  ''that  it  is  their  duty  not  to  converse  among  themselves  or 
with  anyone  else  on  any  subject  connected  with  the  trial,  or  to 
form  or  express  any  opinion  thereon  until  the  case  is  finally  sub- 
mitted to  them,"  but  such  fact  is  not  required  to  be  shown  by  the 
record  or  judgment-roll  defined  and  provided  for  in  sections  7996 
and  8051,  Bevised  Statutes.     (State  v.  Suttles,  88.) 

JUSTICE'S  COUBT. 
Appeal  from  Justice  *8  Court, 

1.  Where  a  defendant  appeals  from  a  judgment  of  conviction  of 
a  justice's  court  under  section  8321,  Bevised  Statutes,  and  files  and 
serves  a  notice  of  appeal  which  gives  the  title  of  the  court  and 
cause  and  the  date  on  which  the  judgment  was  entered,  and  states 
that  the  judgment  was  in  favor  of  the  state  and  against  the  de- 
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f endant,  and  that  he  appeals  from  the  judgment  and  the  whole 
thereof,  gueh  notice  of  appeal  sul&cientlj  states  the  ''character 
of  the  judgment"  as  required  hj  the  statute.  (State  ▼.  Barnard, 
439.) 

2.  A  failure  to  give  notice  of  intention  to  appeal  aa  required  bj 
section  8321,  Bevised  Statutes,  is  not  of  itself  a  sufficient  ground 
for  a  dismissal  of  the  appeaL     (State  v.  Barnard,  439.) 

8.  Where  the  prosecuting  attorn^  moves  to  dismiss  an  appeal 
from  a  justice's  court  in  a  criminal  case,  and  the  only  order  or 
judgment  that  has  been  made  in  the  case  is  a  minute  entry  stating 
that  ' '  the  motion  filed  herein  by  the  county  attorney  to  dismiss  tlie 
action  sustained  and  granted,"  such  entry  does  not  amount  to  an 
order  or  judgment  from  which  an  appeal  will  lie,  and  an  appeal 
taken  therefrom  will  be  dismissed.     (State  t.  Barnard,  439.) 

LAECENY. 

1.  Where  the  action  is  prosecuted  for  the  larceny  of  an  animal, 
and  evidence  is  admitted  over  the  objection  of  counsel  for  the  de- 
fendant to  show  that  such  animal  was  not  in  the  owner's  poosession 
at  the  time  of  the  trial,  but  had  been  taken  or  had  escaped  there- 
from, it  is  not  reversible  error  to  admit  sueh  evidence.  (State  t. 
Cook,  45.) 

2.  The  present  condition  of  a  eolt  fourteen  months  old,  offered 
for  the  inspection  of  a  jury,  would  not  be  the  same  as  the  animal 
would  be  three  years  later,  or  when  the  colt  was  four  years  old,  and 
"the  autoptic  preference  is  allowable  only  on  the  assumption  that 
the  ooiTdition"  of  the  object  so  offered  is  the  same  or  sufficiently 
similar  as  it  was  at  the  time  the  act  complained  of  occurred. 
(State  V.  Cook,  45.) 

8.  It  is  not  error  for  the  court  to  admit  the  testimony  of  a 
witness  for  the  state  showing  that  a  witness  for  the  defendant  had 
attempted  to  persuade  him  not  to  testify  in  the  case,  as  such  evi- 
dence tends  to  show  the  bias  or  interest  of  such  witness.  (State 
▼.  Cook,  45.) 

4.  Where  there  is  a  substantial  conflict  in  the  evidence,  the  ver- 
dict of  the  jury  will  not  be  disturbed  on  appeaL  (State  v.  Cook, 
45.) 

LICENSE  TAX 
See  Intoxicating  Iiiquors;  Schools  and  School  IMstricts. 

LIENS. 
See  Mechanics'  Liens. 

LIMITATION  OF  ACTIONa 
See  Adverse  Possession. 
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LIVESTOCK. 
Bee  Animals. 

HANDAMUa 
Against  Clerk  of  Cowrt, 

1.  In  an  original  proceeding  in  this  eonrt  for  writ  of  mandate  to 
eompel  the  elerk  of  the  district  court  to  file  an  information  pre- 
sented bj  the  prosecuting  attorney,  the  state  is  the  party  interested, 
and  the  prosecuting  attorney  represents  the  state,  and  maj  Tcrif jr 
the  complaint  or  petition.     (State  ▼.  Quarles,  252.) 

2.  Seld,  that  the  complaint  states  facts  sufficient  to  warrant  the 
issuance  of  the  writ.     (State  y.  Quarles,  252.) 

3.  The  pUdntiif  had  no  speedy  and  adequate  remedy  at  law  in 
this  matter.     (State  y.  Quarles,  252.) 

4.  When  an  order  has  been  made  for  a  judgment  and  the  clerk 
refuses  or  neglects  to  enter  it,  he  may  be  compelled  to  do  so  by 
writ  of  mandate.     (Oliver  y.  Kootenai  County,  281.) 

Against  Courts. 

5.  In  .case  a  court  refuses  to  act  in  matters  oyer  which  he  has 
jurisdiction,  he  may  be  compelled  to  do  so.  (Connolly  y.  Woods, 
591.) 

6.  The  case  of  HUl  v.  Morgan,  Judge,  9  Idaho,  718,  76  Pae.  323, 
eited  and  distinguished.     (Connolly  y.  Woods,  591.) 

7.  The  general  rule  is  that  it  is  not  the  function  of  mandamus 
to  reverse  orders  of  inferior  courts  or  tribunals  acting  within  their 
jurisdiction.     (ConnoUy  v.  Woods,  591.) 

Against  JBaUroad  Corporations. 

8.  Under  the  provisions  of  section  5,  article  11  of  the  constitu- 
tion of  this  state,  all  railroads  are  declared  to  be  public  highways 
and  common  carriers,  subject  to  legislative  control,  and  under  its 
provisions  it  matters  not  what  the  intention  of  the  incorporators 
of  a  railroad  is  or  may  be  as  to  whether  it  is  a  common  carrier 
or  not,  it  is  made  a  common  carrier  by  said  provisions,  and  in  case 
it  refuses  to  perform  any  of  the  duties  that  it  owes  to  the  public, 
it  may  be  compelled  to  do  so.     (Connolly  v.  Woods,  591.) 

9.  Where  a  railroad  corporation  organized  under  the  laws  of  this 
state  commences  proceedings  to  condemn  land  for  its  right  of  way, 
the  averments  in  the  answer  to  the  effect  that  such  corporation  is  not 
a  public  service  corporation  and  has  been  organized  fraudulently 
and  does  not  intend  to  serve  the  public  is  no  defense  to  such 
proceedings.     (Connolly  v.  Woods,  591.) 

10.  Under  the  provisions  of  sections  4977  and  4978  of  the  Be- 
yised  Statutes,  mandamus  cannot  be  used  to  correct  any  order  of  a 
eourt  in  passing  upon  a  motion  to  strike  out  portions  of  a  pleading 
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if  the  court  ifl  acting  within  its  jnriBdiction  to  pass  upon  mieh 
motion.     {CoimoUj  t.  Woods,  591.) 

11.  Under  the  provisions  of  our  constitution  and  the  law,  the 
railroad  company  referred  to  in  this  opinion  is  a  common  carrier 
or  a  public  service  corporation,  and  cannot  legally  use  its  line  of 
railroad  for  the  private  use  and  benefit  of  anyone,  and  if  it  refuses 
to  perform  its  duties  as  a  public  service  corporation,  it  may  be  com- 
pelled to  do  so.     (Connolly  v.  Woods,  591.) 

12.  Held,  that  the  action  of  the  court  in  striking  certain  para- 
graphs of  the  answer  was  a  judicial  act  within  its  sound  legal  dis- 
cretion and  cannot  be  re\iewed  by  writ  of  mandate.  (Connolly  ▼. 
Woods,  591.) 

Application  and  Parties. 

13.  Under  the  provisions  of  paragraph  5  of  rule  28  of  the  rules 
of  this  court,  when  an  application  for  any  of  the  writs  named  in 
said  rule  is  made  where  a  court,  judge  or  other  officer  or  any  board 
or  tribunal  is  named  in  the  affidavit  as  defendant,  such  affidavit 
must  disclose  the  name  or  names  of  the  real  party  or  parties  in 
interest,  or  whose  interest  would  be  directly  affected  by  the  pro- 
ceeding, and  in  such  cases  the  applicant  must  cause  to  be  served* 
upon  such  party  or  parties  in  interest  a  certified  copy  of  the  affidavit 
and  writ,  the  same  as  upon  the  defendant  named  in  the  affidavit, 
and  must  produce  and  file  in  the  office  of  the  clerk  of  this  court  the 
same  evidence  of  service  thereof.     (Connolly  v.  Woods,  591.) 

14.  The  party  prosecuting  a  special  proceeding  must  be  designated 
as  the  plaintiff  and  the  adverse  party  the  defendant.  (Bev.  Stats., 
sec.  4955.)     (Connolly  v.  Woods,  591.) 

MABRIAOE. 
See  Husband  and  Wife;   Judges,  3. 

MASTER  AND  SERVANT. 
The  fact  that  the  defendant  corporation  was  insured  by  a 
casualty  company,  protecting  it  against  damages  resulting  from 
personal  injuries  to  its  employees,  was  immaterial,  and  in  this  class 
of  cases  should  not  be  admitted  in  evidence,  as  such  evidence  only 
serves  to  prejudice  the  jury.  (Steve  v.  Bonners  Ferry  Lumber  Co., 
392.) 

MECHANICS'  LIENS. 
In  Generah 

1.  Where  the  materialman  had  furnished  no  material  for  thirty 
days,  and  during  the  last  twenty  days  of  that  time  the  building  was 
occupied  by  the  owner,  and  in  the  meanwhile  the  contractor  had 
returned   material   that   was  not   used   in   the   building,    and    the 
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materialman  had  notice  of  all  these  facts,  he  cannot  extend  the 
time  for  filing  a  lien  by  proof  that  he  thereafter  sent  to  such  build-' 
ing,  for  the  contractor,  forty  cents'  worth  of  material,  there  being 
no  showing  that  such  material  was  necessary  for  or  used  in  the 
building  under  the  original  contract.  (Valley  Lumber  etc.  Co.  v. 
Nickerson,  682.) 

2.  A  memorandum  kept  by  a  yardman  in  the  employ  of  a  lumber 
company  giving  a  description  of  lumber,  the  name  of  the  owner 
of  the  building  to  which  it  was  sent,  and  the  name  of  the  team- 
ster to  whom  the  lumber  was  delivered,  is  not  competent  evidence 
to  prove  a  delivery  of  the  material  to  the  contractor  or  at  the  build- 
ing for  which  it  was  furnished,  where  the  teamster  was  in  the  em- 
ploy of  the  lumber  company  and  not  the  agent  of  or  in  the  employ 
of  the  contractor.     (Valley  Lumber  etc.  Co.  v.  Nickerson,  682.) 

3.  Under  the  mechanic's  lien  law  of  this  state  (Act  of  Feb.  7, 
1899,  Sess.  Laws,  1899,  p.  147),  the  contractor  for  the  construction, 
alteration  or  repair  of  a  building  is  the  special  agent  of  the  owner 
for  the  purpose  of  securing  the  material  necessary  for  the  con- 
struction, alteration  or  repair  of  such  building,  but  through  such 
agency  the  owner  cannot  be  personally  bound,  as  the  charge  be- 
comes one  purely  in  rem,  and  runs  against  the  building  or  structure 
only.     (Valley  Lumber  etc.  Co.  v.  Nickerson,  682.) 

4.  The  contractor  being  only  a  special  agent  of  the  owner,  with 
limited  power,  his  authority  to  bind  the  property  benefited  for  the 
payment  of  the  value  of  the  material  extends  only  to  such  material 
as  is  reasonably  and  ordinarily  snfiKcient  properly  to  construct  or 
repair  the  building  in  accordance  with  the  plans  and  specifications 
thereof,  or  in  pursuance  of  the  agreement  and  contract  entered  into 
between  the  owner  and  the  builder.  (Valley  Lumber  etc.  Co.  v. 
Nickerson,  682.) 

MatericU  Furnished  Under  Separate  Contracts — FUing  of  Lien, 

5.  D.  contracted  with  M.  to  construct  a  dwelling-house,  and  M. 
contracted  with  the  V.  L.  Co.  to  furnish  the  material,  which  it  did, 
and  M.  completed  the  dwelling  on  the  sixteenth  day  of  January, 
1905.  Thereafter,  on  the  thirteenth  day  of  March,  1905,  B.  con- 
tracted with  M.  to  erect  a  porch  to  said  dwelling,  and  M.  on  that 
day  ordered  lumber  for  said  porch  from  the  V.  L.  Co.,  which  was 
furnished  by  them,  the  last  of  it  being  furnished  on  thjB  15th  of 
March,  1905.  Thereafter,  on  the  eleventh  day  of  May,  1905,  the 
V.  L.  Co.  filed  its  materialman's  lien  on  said  premises;  held,  that 
the  erection  of  the  dwelling  and  the  porch  was  done  under  sepa- 
rate contracts,  but  it  is  not  shown  by  the  evidence  that  the  V.  L. 
Co.  had  notice  or  knowledge  that  said  dwelling  and  porch  were 
erected  under  separate  contracts,  and  for  that  reason,  held,  that 
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the  y.  L.  Co.'b  lien  was  filed  in  time.     (Valley  Lomber  etc.  Co. 
▼.  Drieesel,  662.) 

6.  A  materialman  wlio  furnished  material  for  the  ereetion  of  a 
building  under  two  separate  contraetSy  and  has  knowledge  of  snch 
eontracts,  cannot  tack  one  contract  to  the  other  hj  filing  his  claim 
of  lien  within  the  required  time  from  the  d&te  of  furnishing  ma- 
terial pursuant  to  one  of  the  contracts.  (Yallej  Lumber  etc  Co. 
▼.  Driessel,  662.) 

7.  The  time  for  filing  a  lien  cannot  be  extended  by  furnishing 
on  a  new  contract  or  request  additional  articles  and  adding  them 
to  a  completed  account  and  statement  of  material  furnished. 
(Valley  Lumber  etc.  Co.  y.  Driessel,  662.) 

8.  Where  materials  are  furnished  for  the  same  building  or  im- 
provement in  installments  and  at  intervals,  and  the  parties  intend 
them  to  be  included  in  one  account  and  settlement,  the  entire  ac- 
count will  be  treated  as  a  continuous  and  connected  transactioiiy 
and  the  time  in  which  to  file  the  lien  begins  to  run  from  the  data 
of  the  last  item  of  the  account  (Valley  Lumber  etc.  Co.  v. 
Driessel,  662.) 

9.  Where  a  defendant  seeks  to  defeat  the  plaintiff's  right  of 
recovery  in  an  action  to  foreclose  a  mechanic 's  lien  by  showing  that 
the  material  was  furnished  on  two  separate  and  distinct  contracts, 
and  that  the  lien  was  therefore  not  filed  in  time  to  secure  the 
claim  for  the  material  furnished  on  the  first  contract,  the  burden 
of  proof  is  on  the  defendant  to  show  either  that  the  plaintiff  had 
actual  notice  that  the  material  was  furnished  and  used  on  two  sep- 
arate contracts,  or  else  show  such  circumstances  as  would  impute 
to  plaintiff  constructive  notice  and  put  him  on  his  inquiry  to  aseer 
tain  that  two  or  more  contracts  did  in  fact  exist.  (Valley  Lumber 
etc.  Co.  V.  Driessel,  680.) 

MINES  AND  MINING. 

Injunction  in  Mining  Litigation. 

1.  Where  an  action  is  brought  to  determine  the  right  of  posHi- 
sion  to  and  ownership  of  certain  mining  ground,  and  it  appears 
from  the  complaint  and  affidavit  of  one  of  the  plaintiffs  that  the 
defendants  have  threatened  to  assault  the  plaintiffs  and  their  sm- 
ployees  if  they  appeared  upon  or  undertook  to  do  any  work  upon 
such  chiim,  it  is  proper  for  the  court  to  grant  an  injunction 
pendente  lite,  enjoining  the  defendants,  their  agents  and  employees 
from  in  any  manner  interfering  with  the  plaintiffs  and  their  em- 
ployees in  performing  the  necessary  discovery  work  and  other  work 
upon  said  claim  necessaiy  to  hold  the  same,  although  ail  of  the 
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allegations  of  the  complaint  and  affidaTit  be  denied  bj  the  de- 
fendants.    (SaJDTord  v.  Flemming,  271.) 

2.  The  practice  of  courts  in  mining  cases  is  to  be  liberal  in 
granting  injunctive  relief  in  mining  litigation,  in  order  that  neither 
party  maj  get  the  advantage  of  the  other  during  the  litigation, 
bjr  force  or  violence.     (Saiford  v.  Flemming,  271.) 

Bee  Partnerships. 

MOOT  QUESTIONS. 
Bee  Appeal  and  Error,  8« 

MORTGAGES. 

1.  When  one  purchases  land  and  it  is  recited  in  the  deed  that 
the  land  convejed  is  subject  to  a  certain  mortgage  then  existing 
against  said  land,  the  land  is  charged  with  the  encumbrance  of  said 
mortgage  debt.  (Western  Loan  and  Savings  Co.  v.  Kendrick  State 
Bank,  331.) 

2.  Under  the  facts  of  this  case,  where  the  purchasers  thereafter 
mortgaged  said  premises  to  a  third  party,  and  it  is  recited  in 
such  mortgage  that  it  is  subject  to  the  debt  secured  by  the  first 
mortgage,  and  the  purchasers  thereafter  make  a  settlement  of 
the  first  mortgage  and  execute  another  mortgage  as  a  renewal  of 
that  mortgage  to  secure  the  remaining  part  of  such  debt,  such 
mortgage  lien  is  prior  and  superior  to  the  mortgage  given  by 
the  purchasers  to  such  third  party,  if  that  be  the  intention  of  the 
parties  thereto.  (Western  Loan  and  Savings  Co.  y.  Kendrick  State 
Bank,  331.) 

MUNICIPAL  COEPOBATIONS. 
ViUage  Government — Consiruoiian  of  Statute. 

1.  Where  a  statute  provides  that:  ^'Whenever  any  village  con- 
taining more  than  one  thousand  inhabitants  desires  to  discontinue 
its  organization  as  a  village,  and  organize  as  a  city  of  the  second 
class,  and  a  number  bf  the  qualified  electors  of  said  village  equal 
to  three-fifths  of  the  total  vote  as  shown  by  the  last  preceding 
general  village  election,  held  in  said  village,  shall  petition  the  board 
of  trustees  of  such  village  therefor,  ....  it  shall  be  the  duty  of 
said  board  of  village  trustees,  etc.,"  and  a  petition  for  change  of 
government  is  filed  prior  to  the  holding  of  any  election  within  the 
village  as  designated  by  the  act,  it  will  be  a  sufficient  compliance 
with  the  law  for  the  petitioners  to  show  that,  as  a  matter  of  fact, 
their  petition  is  signed  by  a  number  of  qualified  electors  of  the 
village  equal  in  number  to  three-fifths  of  all  the  electors  of  tho 
municipality  at  the  time  of  filing  and  presenting  the  petition. 
(Boyd  V.  Bickel,  191.) 
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2.  The  statute  in  such  case  is  held  to  be  directory  only,  and  where 
the  method  designated  for  ascertaining  the  number  of  electors  Is 
impossible  of  application,  then  the  real  and  vital  fact  to  be  as- 
certained will  be  discovered  by  the  usual  modes  of  proof.  (Boyd 
V.  Bickel,  191.) 

3.  Further,  held,  that  the  vital  and  essential  fact  required  by 
the  statute  in  this  case  is  that  the  village  should  contain  "more 
than  one  thousand  inhabitants,"  and  that  not  less  than  "three- 
fifths"  of  the  "electors"  of  the  village  shall  petition  for  the 
change  of  municipal  government.     (Boyd  v.  Bickel,  191.) 

Townsite  on  Public  Domains — Streets  and  Unoccupied  Lands, 

4.  The  city  of  Lewiston  was  located  on  the  public  domain  of 
the  United  States,  and  under  the  provisions  of  section  2387  of  the 
Bevised  Statutes  of  the  United  States  was  entered  by  the  mayor 
in  trust  for  the  several  use  and  benefit  of  the  occupants  thereof 
according  to  their  respective  interests.  Said  section  of  the  statute 
provides  that  the  execution  of  such  trust  as  to  the  disposal  of  the 
lots  in  such  town  and  the  proceeds  of  the  sale  thereof  must  be  con- 
ducted under  such  regulations  as  may  be  prescribed  by  the  legisla- 
tive authority  of  the  territory.     (Scully  v.  Squier,  417.) 

5.  In  compliance  with  the  provisions  of  said  section,  the  terri- 
torial legislature  passtd  an  act  entitled,  "An  act  to  provide  for  the 
survey,  platting  and  disposal  of  the  land  in  the  city  of  Lewiston, 
Nez  *Perce  county,  Idaho,  pursuant  to  the  United  Statos  Statutes 
made  and  provided,"  which  act  was  approved  January  8,  1873 
(Sess.  Laws  1872-73,  p.  16).     (ScuUy  v.  Squier,  417.) 

6.  Under  the  provisions  of  said  act,  a  surveyor  was  employed  to 
survey  and  plat  the  lands  in  said  town,  and  was  directed  by  said 
act  to  so  arrange  and  adjust  the  plat  as  to  conform  to  the  condi- 
tions of  the  improvements  and  occupation  of  the  lots,  and  the 
mayor  was  thereafter  directed  to  make  and  deliver  to  the  bona  fide 
occupants  of  said  lands  good  and  sufficient  deeds  of  conveyance  in 
fee  simple  and  the  title  to  the  lots  claimed  by  thera  according  to 
their  respective  interests  under  the  provisions  of  said  law.  (Scully 
v.  Squier,  417.) 

7.  The  said  plat  cut  off  from  the  northerly  ends  of  the  lots  in 
block  24  about  four  feet  and  included  the  part  cut  off  in  D  street. 
At  the  time  said  plat  was  made  said  lots,  for  their  entire  length, 
were  covered  by  improvements  and  possessed  and  occupied. 
(Scully  V.  Squier,  417.) 

8.  Said  surveyor  had  no  authority  or  right  to  cut  off  a  portion 
of  said  lots  and  include  it  in  a  street.     (Scully  v.  Squier,  417.) 

9.  The  rules  and  regulations  made  by  the  legislature  did  not 
enlarge  or  diminish  the  rights  of  the  occupants  of  the  lots,  as  the 
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rights  of  the  occupants  accrued  at  the  time  of  the  entry  of  the 
townsite  and  could  not  be  defeated  by  the  surveyor.  (Scully  y. 
Squier,  417.) 

10.  The  interests  which  the  occupants  possessed  previous  to  the 
entry,  either  in  the  land  occupied  by  them  or  in  the  rights  of  way 
over  adjoining  streets  and  alleys,  were  secured  by  such  entry. 
(Scully  V.  Squier,  417.) 

11.  Under  the  provisions  of  said  section  2387,  Revised  Statutes, 
the  execution  of  the  trust  imposed  on  the  mayor  as  to  the  disposal 
of  the  lots  was  conducted  under  the  regulations  established  by  the 
legislature.  The  word  ''disposal"  as  used  in  that  section  must 
be  construed  to  mean  "distribution"  when  applied  to  the  lots  that 
were  actually  occupied  and  possessed,  for  under  said  section  such 
lots  were  already  disposed  of;  that  is,  they  became  the  property 
of  the  occupants,  and  the  occupant  of  a  town  lot  at  the  time  of  the 
entry  of  a  townsite  is  its  real  owner.     (Scully  v.  Squier,  417.) 

12.  The  trust  imposed  on  the  mayor  of  an  incorporated  town  is 
for  the  benefit  of  the  inhabitants,  first  as  individuals,  and  after 
that,  collectively,  as  a  community,  and  the  title  to  the  occupied  lots 
becomes  vested  in  the  trustee  for  the  benefit  of  the  occupants  sever- 
ally at  the  time  such  entry  is  made,  and  neither  the  surveyor  nor 
the  mayor  can  deprive  them  of  that  title.     (Scully  v.  Squier,  417.) 

13.  The  surveyor  cannot  make  a  paper  street  in  such  town  and 
deprive  the  actual  occupants  of  vested  rights,  as  the  only  authority 
the  surveyor  had  was  to  plat  the  town  in  conformity  to  the  use  and 
occupancy  of  the  lots  and  blocks.     (Scully  y.  Squier,  417.) 

14.  The  surveyor  has  no  authority  to  establish  streets  through 
and  over  buildings,  nor  to  cut  off  any  portion  or  parts  of  buildings 
for  street  purposes.     (Scully  v.  Squier,  417.) 

15.  The  mayor  or  surveyor  had  no  authority  to  change  the  bene- 
ficiaries under  such  trust.     (Scully  v.  Squier,  417.) 

Municipal  Contr<icta  and  Bonds,' 

16.  A  contract  signed  by  the  mayor  of  a  city  is  not  a  binding 
obligation  of  said  city,  when  the  law  does  not  authorize  such  officer 
to  make  such  contract,  and  said  contract  has  not  been  authorized 
or  ratified  by  said  city.     (Woodward  v.  City  of  Grange ville,  652.) 

17.  Municipal  bonds  voted  by  the  electors  of  a  city  to  raise 
revenue  to  make  payment  under  a  void  contract  become  void  when 
said  contract  is  declared  void.  (Woodward  v.  City  of  Grange- 
ville,  652.) 

18.  A  city  cannot  evade  the  provisions  of  the  statute,  limiting  the 
bonded  indebtedness  to  fifteen  per  cent  of  the  real  estate  valuation 
for  the  preceding  year,  by  voting  bonds  for  partial  payment  on  a 
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contract,  and  making  no  legal  provision  for  the  balance  due  upon 
said  contract.     (Woodward  y.  City  of  GrangeviUe,  652.) 

^ublio  ImprovemenU — Sewers — AseessmenU, 

19.  Under  the  provisions  of  section  75  of  the  charter  of  Lewis- 
ton  (Sees.  Laws  1903,  p.  105),  the  citj  council  have  authority  to 
create  and  organize  sewer  districts  and  to  levy  assessments  against 
all  the  lots  and  tracts  of  land  within  such  districts  for  the  pay- 
ment of  the  expense  of  constructing  sewer  systems,  such  assess- 
ments to  be  levied  "in  proportion  to  the  benefits"  to  be  received 
by  the  respective  lots  and  parcels  of  land  so  assessed.  (Mo- 
Gilvery  v.  City  of  Lewiston,  338.) 

20.  In  imposing  and  levying  special  assessments  within  a  sewer 
district  for  the  purpose  of  meeting  and  defraying  the  expense  of 
constructing  a  sewer  system  therein,  it  is  both  just  and  equitable 
that  such  assessments  be  imposed  upon  the  land  itself  and  not  upon 
the  improvements  thereon.  In  such  case  the  real  and  substantial 
benefit  derived  is  to  the  "lots  and  parcels  of  land"  and  not  to  the 
improvements  thereon.     (McGilvery  ▼.  City  of  Levriston,  338.) 

21.  There  is  no  absolute  standard  of  certainty  that  can  be  em- 
ployed in  arriving  at  the  benefits  to  be  received  by  any  particular 
lot  or  parcel  of  land  from  the  construction  of  a  sewer  or  any  other 
public  improvement.  Under  the  charter  of  the  city  of  Lewiston 
(section  75),  a  determination  of  the  manner  and  method  of  arriv- 
ing at  the  benefits  to  be  derived  by  any  lot  or  parcel  of  land  is 
left  to  the  judgment  and  determination  of  the  city  council,  and 
if  in  their  judgment  the  topography  of  the  district,  the  value  and 
utility  of  the  lots  in  the  different  sections  of  that  district,  the 
facility  with  which  they  are  to  be  served,  the  relative  demand  and 
urgency  for  the  improvement,  and  their  nearness  to  or  remoteness 
from  the  business  or  residence  portion  of  the  district  require  or 
demand  the  segregation  of  the  entire  sewer  district  into  separate 
and  distinct  classes  or  subdivisions  for  the  purpose  of  reaching 
a  just  and  equitable  assessment  with  reference  to  benefits,  then 
there  can  be  no  valid  objection  to  their  doing  so.  (McGilvery  v. 
City  of  Lewiston,  338.) 

22.  Under  the  provisions  of  section  75  of  the  charter  of  Lewis- 
ton,  it  is  competent  for  the  city  council  to  issue  its  sewer  district 
warrants  or  bonds  bearing  interest  at  the  rate  of  six  per  cent  per 
annimi,  interest  to  be  payable  annually.  (McGilvery  v.  City  of 
Lewiston,  338.) 

23.  Where  the  city  council  have  determined  to  make  a  sewer 
assessment  payable  in  installments  as  authori2ed  by  the  prdwous 
of  section  75  of  their  charter,  snd  a  property  owner  desires  at  my 
time  to  redeem  his  property  from  such  assessment  by  paying  Hie 
installments  not  yet  due^  he  may  do  so  by  paying  interest  thereoi« 
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to  the  dftte  of  payment  of  the  installment.     (McGilvery  ▼.  City  of 
Lewiston,  338.) 

24.  Under  the  provisions  of  a  city  charter  which  provides  that  the 
cost  of  constructing  a  sewer  system  shall  be  assessed  "on  the  lots 
and  parcels  of  land  benefited  by  any  improvements  in  proportion 
to  the  benefits  of  said  lots  and  parcels  of  Uind  respectively,"  it  is 
not  necessary  that  the  lots  or  parcels  of  land  should  abut  on  the 
sewer  improvement  in  order  to  be  subject  to  such  assessment.  It 
may  not  be  benefited  as  much  as  property  abutting  on  the  sewer 
line,  still,  if  within  the  district  and  capable  of  drainage  by  means 
of  the  improvement,  it  is  subject  to  assossiiient  in  the  proportion 
that  the  benefit  it  may  receive  shall  bear  to  the  benefits  received 
by  the  other  lots  and  parcels  of  land  respectively,  within  the  dis- 
trict.    (McGilvery  v.  City  of  Lewiston,  338.) 

25.  Where  the  city  council  have  determined  to  make  the  assess- 
ment payable  in  installments,  they  must  make  those  assessments 
equal.     (McGilvery  v.  City  of  Lewiston,  338.) 

26.  Where  a  statute  provides  for  the  giving  of  'Hwenty  days' 
notice"  by  publication  in  some  newspaper,  but  does  not  specify 
any  number  of  issues  of  the  paper  in  which  the  notice  shall  be 
published,  it  is  a  sufficient  compliance  with  the  statute  if  the  notice 
is  published  in  one  issue  of  tfie  paper,  and  that  publication  occurs 
twenty  days  prior  to  the  date  of  the  meeting  or  other  action  of 
which  the  publication  purports  to  give  notice.  (McGilvery  v.  City 
of  Lewiston,  338.) 

27.  Where  a  city  charter  authorizes  the  creation  of  sewer  dis- 
tricts and  .the  levy  of  special  assessments  upon  the  lots  and  par- 
eels  of  land  to  be  benefited  by  the  construction  of  a  sewer  system 
therein,  and  the  statute  provides  that  "the  funds  raised  by  such 
assessment  shall  be  applied  solely  toward  the  payment  of  such  im- 
provements and  construction  and  the  redemption  of  the  warrants 
and  bonds  issued  therefor,"  a  levy  of  the  assessment  is  all  the 
appropriation  necessary  to  be  made  in  order  to  make  the  fund 
available  for  the  payment  of  the  indebtedness  incurred  by  the  con- 
struction of  the  sewer  system.  (McGilvery  ▼.  City  of  Lewiston, 
338.) 

28.  The  services  of  an  engineer  in  making  surveys,  preparing 
estimates,  maps  and  plats  of  the  proposed  sewer  district  and  pre- 
paring plans  and  specifications  for  a  proposed  sewer  improvement, 
is  a  proper  and  legitimate  part  of  the  necessary  expense  of  con- 
structing such  sewer  system,  and  the  expense  thereof  mnj  properly 
be  included  in  the  assessment  levied  on  the  property  within  such 
district  for  that  purpose.     (McGilvery  v.  City  of  Lewiston,  338.) 

29.  Under  the  provisions  of  subdivision  3  of  section  12  of  the 
act  of  February  24,  1905  (Bess.  Laws  1905,  p.  340),  which  author- 
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ize  the  formation  of  sewer  districts  within  cities,  towns  and  yfl- 
lages/  and  the  levy  of  special  assessments  for  the  purpose  of  con- 
structing sewer  systems  and  providing  that  the  assessment  shall 
be  made  upon  the  respective  lots  and  parcels  of  land  in  proportion 
to  the  ''front  feet  of  such  lands  or  lots  included  in  said  sewerage 
improvement  district  ....  and  in  proportion  to  the  benefits  de- 
rived bj  said  sewerage  improvement, "  the  assessment  should  be 
made  with  reference  both  to  the  frontage  of  the  lots  and  lands 
and  the  benefits  to  be  derived  to  such  propertj-  hy  reason  of  the 
sewer  improvement.  (Blackwell  v.  Village  of  Coeur  D  'Alene,  357.) 
dO.  Under  the  provisions  of  this  statute,  it  was  evidently  not  the 
legislative  intent  that  the  number  of  front  feet  of  lots  and  lands 
should  alTvays  be  the  sole  and  controlling  fact  for  consideration  in 
levying  special  assessments  for  sewer  improvements,  but  it  was 
also  intended  that  the  benefits  to  be  derived  by  reason  of  such 
improvement  should  be  taken  into  consideration.  (Blackwell  ▼. 
Village  of  Coeur  D'Alene,  357.) 

31.  Under  the  provisions  of  section  12  of  the  act  of  February 
24,  1905,  providing  for  the  creation  and  organization  of  sewer  im- 
provement districts  and  for  the  levy  and  collection  of  assessments 
against  the  property  to  be  benefited  thereby,  and  providing  that 
''no  suit  to  set  aside  the  said  special  assessment  or  enjoin  the 
making  of  the  same  shall  be  brought  or  any  objection  to  the 
validity  thereof  shall  be  allowed  after  the  expiration  of  thirty  days 
from  date  the  amount  due  on  each  lot  or  piece  of  ground  liable 
for  such  assessment  is  ascertained  or  confirmed  by  the  council  or 
trustees,"  the  property  owner  must  make  his  protest  or  initiate  his 
proceedings  within  the  time  designated  by  the  statute,  or  he  will 
be  precluded  from  thereafter  doing  so.  (Blackwell  v.  Village  of 
Coeur  D'Alene,  357.) 

32.  Under  the  provisions  of  section  12  of  the  sewerage  improve- 
ment act,  all  special  assessments  levied  for  the  purpose  of  making 
such  improvement  become  and  are  a  lien  upon  the  property  against 
which  they  are  levied,  the  same  as  any  other  tax,  and  are  subject 
to  collection  and  penalties  in  the  same  manner  and  under  the  same 
conditions  as  any  other  tax.  (Blackwell  v.  Village  of  Coeur 
D'Alene,  357.) 

33.  If  in  any  ease  the  municipal  authorities  fail  or  neglect 
to  collect  such  assessment,  or  the  property  owner  neglects  or  refuses 
to  pay  the  same,  the  warrant  or  bond  holder  may  prosecute  an 
action  for  the  collection  thereof  by  foreclosure  of  the  lien  in  the 
district  court  in  the  same  manner  as  he  would  foreclose  any  other 
lien  or  mortgage.     (Blackwell  v.  Village  of  Coeur  D'Alene,  357.) 

34.  Under  the  provisions  of  subdivision  11  of  section  12  of  the  act, 
any  property  owner  may  redeem  his  property  from  the  lien  of 
such  assessment  by  paying  the  whole  thereof  and  at  the  same  time 
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paying  all  interest  accrued  up  to  the  time  of  the  payment  of  the 
asMsement.     (Blaekwell  t.  Village  of  Coeur  D'AIene,  357.) 

35.  Under  the  provinona  of  the  sewer  improvement  act  of  Feb- 
ruary 24;  1905,  where  warrants  or  bonds  are  issued  for  the  payment 
of  the  assessments  levied  in  pursuance  of  the  act,  there  is  no  city 
liability  whatever  for  the  payment  of  such  warrants  or  bonds,  and 
the  warrant  or  bond  holders  must  look  exclusively  to  the  assess- 
ment so  levied  and  the  real  property  held  as  a  lien  for  the  pay- 
ment of  the  same.     (Blaekwell  v.  Village  of  Coeur  D'Alene,  357.) 

Memoval  of  VUlage  Treasurer. 

86.  Under  the  provisions  of  section  64  of  an  act  approved  Feb- 
ruary 10,  1899  (Sess.  Laws  1899,  p.  201),  entitled  ''An  act 
to  provide  for  the  organization,  government  and  powers  of  cities 
and  villages,"  providing  that  if  the  village  treasurer  " neglect  or  fail 
for  the  space  of  ten  days  from  the  end  of  each  and  every  month 
to  render  the  said  account,  the  office  shall  be  declared  vacant,  anil 
the  city  council  or  board  of  trustees  shall  fill  the  vacancy  by  ap- 
pointment until  the  next  election  for  city  or  village  officers,"  the 
board  of  village  trustees  must  first  find  the  fact  to  exist  that  the 
treasurer  has  failed  or  neglected  to  make  reports  as  required  by 
law  before  they  can  declare  the  office  vacant.  (Village  of  Ken- 
drick  v.. Nelson,  244.) 

37.  While  the  statute  provides  that  the  office  of  village  treasurer 
"shall  be  declared  vacant"  on  the  happening  of  certain  contingen- 
cies, the  board  of  village  trustees  must  first  find  that  the  facts  ac- 
tually exist  upon  which  the  vacancy  may  be  declared  before  any 
vacancy  can  exist  or  be  filled  by  appointment;  the  statute  is  not 
mandatory  and  self -executing  to  the  extent  that  it  can  determine 
and  declare  the  existence  of  the  fact  upon  which  the  law  operates. 
(Village  of  Kendrick  v.  Nelson,  244.) 

38.  Where  a  board  of  village  trustees  is  authorized  to  declare  an 
office  vacant  and  appoint  a  successor  on  failure  or  neglect  of  the 
incumbent  to  discharge  certain  duties,  it  is  necessary  for  the  board 
to  find  and  determine  that  the  officer  has  failed  to  discharge  the 
duties  for  a  failure  to  discharge  which  the  vacancy  may  be  de- 
clared, before  they  have  jurisdiction  or  authority  to  proceed  to  the 
appointment  of  a  successor  in  office.  (Village  of  Kendrick  v. 
Nelson,  244.) 

39.  Where  the  board  of  trustees  of  a  village  have  made  an  order 
removing  an  officer  and  specified  no  grounds  for  the  removal,  and 
have  thereafter  applied  to  the  court  for  a  writ  of  mandate  to  com- 
pel the  officer  so  removed  to  turn  over  the  books,  papers  and  moneys 
in  her  hands  belonging  to  the  municipality  to  her  successor  in  office, 
and  have  alleged  that  her  removal  was  made  upon  the  grounds  that 
the  had  failed  to  make  monthly  reports  as  required  by  law,  they 
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will  not  be  beard  upon  appeal  to  the  supreme  court  to  urge  as  a 
ground  for  the  issuanee  of  the  writ  that  the  officer  was  not  qualified 
under  the  constitution  to  hold  such  office  on  account  of  her  sex. 
(Village  of  Kendrick  v.  Nelson,  244.) 

Bemoval  of  Police  Opcer. 

40.  In  the  absence  of  legislation  indicating  a  contrary  purpose  or 
intention,  the  authority  granted  a  municipal  corporation  to  ap- 
point a  police  officer  whose  term  is  not  fixed  by  law  carries  with, 
it  the  implied  concurrent  power  to  discharge  such  officer.  (Con- 
well  v.  Village  of  Culdesae,  575.) 

41.  The  remedy  provided  by  sections  7445  to  7459,  Revised  Stat- 
utes, inclusive,  for  the  removal  of  civil  officers  is  not  an  exclusive 
remedy,  nor  does  it  prohibit  vilUige  trustees  from  removing  ap- 
pointive officers.     (Conwell  v.  Village  of  Culdesac,  575.) 

42.  The  removal  of  a  village  marshal  by  the  board  of  trustees  is 
not  such  an  exercise  of  judicial  power  as  to  be  repugnant  to  the 
provisions  of  section  2  of  article  5  of  the  constitution.  (Conwell 
▼.  Village  of  Culdesac,  575.) 

MITBDEB. 
See  Homicide. 

NECESSARIES. 
Bee  Husband  and  Wife,  4-6. 

NEGOTIABLE  INSTRUMENTa 
See  Bills  and  Notea. 

NEW  TBIAL. 
Newly  Discovered  Evidence,  - 

1.  Where  a  defendant  concludes  that  it  is  necessary  in  a  grand 
larceny  case  to  produce,  for  the  inspection  of  a  jury,  certain  colts 
resembling  in  color  and  kind  the  colts  alleged  to  have  been  stolen, 
and  takes  them  to  the  place  of  trial  at  one  term  of  court,  and  the 
cause  being  continued  until  the  next  term,  thereafter  turns  said 
colts  out  upon  the  public  range  and  they  stray  away  and  are  lost, 
and  after  diligent  search  he  fails  to  find  them,  and  believing  "his 
defense  to  be  strong  enough  to  proceed  to  trial  without  the  produc- 
tion of  said  colts,  and  desiring  a  speedy  trial,"  made  no  applica- 
tion for  a  continuance  for  time  to  produce  said  colts,  he  is  not 
entitled  to  a  new  trial  on  the  ground  of  newly  discovered  evidence 
in  order  to  produce  said  colts  for  the  inspection  of  the  juiy. 
(State  V.  Cook,  45.) 

2.  A  new  trial  will  not  be  granted  on  account  of  absence  of  wit- 
nesses where  it  is  apparent  that  the  witnesses  were  known  at  ths 
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time  of  the  trial,  but  could  not  be  found,  and  no  continuance  is  ap- 
plied for  on  that  ground.     (State  v.  Cook,  45.) 

3.  In  such  a  ease  the  defendant  enters  upon  the  trial  at  his  peril 
if  he  fails  to  make  application  for  a  continuance  on  account  of  the 
absence  of  witnesses.     (State  v.  Cook,  45.) 

4.  The  granting  of  a  new  trial  is  largely  in  the  discretion  of 
the  court.     (State  r.  Cook,  45.) 

5.  Where  the  evidence  offered  on  motion  for  a  qew  trial  is  not 
newly  discovered,  the  refusal  of  the  court  to  grant  a  new  trial  will 
not  be  disturbed.     (State  v.  Cook,  45.) 

Motion  for  New  Trial — Statements — Preparation  and  Filing, 

6.  Where  a  judge  of  one  judicial  district  is  called  into  another 
district  for  the  purpose  of  trying  some  particular  or  specific  case, 
such  judge,  for  the  purposes  of  that  case,  has  all  the  power  and  au 
thority  of  the  ''court"  within  and  for  such  judicial  district  or 
the  "judge''  thereof,  and  may  make  any  and  all  orders  proper  or 
necessary  in  granting  extensions  of  time  for  preparing  and  present- 
ing statements  and  bills  of  exceptions  or  filing  affidavits  on  motion 
for  a  new  trial.     (Morris  y.  Lemp,  116.) 

7.  Where  a  statement  on  motion  for  new  trial  appears  to  have 
been  filed  several  months  after  the  date  of  settlement  of  the  same^ 
and  objection  is  made  to  the  use  of  such  statement  on  motion  for 
new  trial,  on  the  ground  that  it  was  not  filed  immediately  after  its 
settlement,  such  objection  will  be  properly  overruled  where  it  is 
not  accompanied  by  some  showing  of  fraud  or  misconduct  on  the 
part  of  the  party  who  seeks  to  have  it  used  and  considered  on  such 
motion,  or  that  the  failure  to  file  has  been  knowingly  and  intention- 
ally caused  by  the  adverse  party.     (Van  Camp  v.  Emery,  202.) 

8.  Where  a  certificate  of  the  judge  in  settling  a  statement  on 
motion  for  new  trial  recites  that  the  statement  "contains  all  the 
evidence  introduced  or  considered  herein,"  the  statement  will  be 
treated  on  appeal  as  containing  all  the  evidence  in  the  case,  al- 
though it  may  appear  from  some  part  of  the  record  that  some 
documentary  evidence  used  on  the  hearing  has  been  omitted  there- 
from, and  in  such  case  the  appellate  court  will  presume  that  such 
document  or  other  evidence  as  has  been  omitted  was  treated  as  im- 
material and  of  no  consequence,  both  by  the  trial  judge  and  the 
respective  parties  to  the  action.     (Van  Camp  v.  Emery,  202.) 

9.  Where  a  motion  for  a  new  trial  is  heard  and  passed  upon  by 
a  judge  who  did  not  preside  at  the  trial  of  the  case,  and  an  appeal 
18  taken  from  the  order  granting  a  new  trial,  the  appellate  court 
will  review  the  evidence  with  reference  to  its  weight  and  prepon- 
derance in  the  same  manner  and  under  the  same  rule  as  would 
apply  to  the  trial  judge  who  passed  upon  the  motion.  (Van  Camp 
T.  Emery,  202.) 
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OFPICEBS. 
Where  a  statute  provides  that  an  officer  maj  be  remored  for 
certain  specified  causes,  the  order  of  removal  must  be  based  anil 
founded  upon  some  one  or  all  of  such  causes,  and  cannot  be  made  for 
other  causes.     (Village  of  Kendrick  v.  Nelson,  244.) 

See  Municipal  Ck>rporations,  37-42. 

OFFICIAL  BONDS. 
See  Intoxicating  Liquors,  5-8. 

PABTNBBSHIP. 
Mining  Parinersliip, 

1.  In  order  to  constitute  a  mining  partnership  under  the  provi- 
sions of  sections  3300  to  3309,  inclusive,  of  the  Revised  Statutes,  it 
is  essential  that  the  co-owners  actually  engage  in  working  the  mine 
or  in  the  business  of  operating  the  mine.  The  cotenanej  of  two 
or  more  persons  in  a  mining  claim  is  not  of  itself  sufficient  to  con- 
stitute such  tenants  mining  partners.     (Madar  y.  Norman,  585.) 

2.  It  is  not  essential  that  all  the  tenants  join  in  the  working  or 
business  of  mining  in  ordpr  to  establish  such  partnership,  but  that 
relation  maj  be  established  among  such  co-owners  as  have  actually 
engaged  in  the  working  or  mining  operation.  Those  not  so  engag- 
ing will  be  left  to  their  right  and  be  chargeable  hj  their  duties  aa 
cotenants  only.     (Madar  v.  Norman,  585.) 

PASSENQEBS. 
See  Carriers. 

PHYSICIANS  AND  SUBGEONS. 
Jtegistratiofi  of  Dental  Practitioners. 

1.  Under  the  provisions  of  sections  1  and  4  of  the  dental  law  of 
1899  (Sess.  Laws  1899,  p.  387),  every  person  was  entitled  to  regis* 
tration  and  a  certificate  authorizing  him  to  continue  in  the  practice, 
who  was  engaged  in  the  practice  of  dentistry  within  this  state  on 
the  date  when  the  law  went  into  effect,  upon  filing  with  the  board 
an  affidavit  showing  such  fact.  (Sherburne  v.  Board  of  Dental 
Examiners,  105.) 

2.  Filing  the  affidavit  required  by  section  4  of  the  dental  law  is 
not  sufficient  to  entitle  the  applicant  to  registration  if  he  was  not 
in  fact  engaged  in  the  practice  of  dentistry  within  the  state  at  the 
time  the  law  went  into  effect.  (Sherburne  v.  Board  of  Dental 
Examiners,  105.) 

3.  The  board  of  dental  examiners  has  the  power  and  authority  to 
make  investigation  and  ascertain  whether  an  applicant  for  regiftm- 
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tion  was  in  fact  engaged  in  the  practice  of  his  profession  in  this 
state  at  the  time  the  dental  law  went  into  effect,  and  if  they  find 
that  he  was  not,  it  becomes  their  duty  to  refuse  to  register  such 
applicant.     (Sherburne  t.  Board  of  Dental  Examiners,  105.) 

4.  The  ascertainment  of  such  fact  is  more  in  the  nature  of 
determining  a  jurisdictional  fact  than  that  of  determining  the  quali- 
fications of  the  applicant,  and  involves  no  peculiar  or  professional 
learning  or  knowledge.  (Sherburne  ▼.  Board  of  Dental  £x- 
aminersy  105.) 

PLEADING. 

1.  Under  the  provisions  of  section  4169,  Bevised  Statutes,  a  plain- 
tiff maj  unite  several  causes  of  action  in  the  complaint  to  recover 
apecific  real  property,  with  or  without  damages,  for  withholding  the 
same  or  for  waste  committed  thereon  and  the  rents  and  profits 
thereof,  where  the  same  judgment  is  asked  against  all  of  the  de- 
fendanU.     (White  v.  Whitcomb,  490.) 

2.  Under  the  provisions  of  said  section,  where  a  number  of 
parties  have  at  divers  times,  and  without  concert  of  action  or 
•collusion,  gone  upon  a  certain  tract  of  land  and  each  taken  sever- 
ally a  part  thereof  and  erected  improvements  thereon,  and  one  or 
more  of  the  parties  have  individually  and  on  their  own  account 
removed  certain  improvements  placed  thereon  by  himself,  a  cause 
of  action  for  such  removal  against  such  defendant  cannot  be  joined 
with  an  action  against  aU  of  the  defendants  for  a  restitution  of 
the  entire  premises.     (White  v.  Whitcomb,  490.) 

3.  The  demurrer  to  the  complaint  should  have  been  sustained, 
on  the  ground  that  several  causes  of  action  were  improperly  united, 
and  the  plaintiff  given  permission  to  amend  his  complaint  and  to 

set  forth  the  causes  of  action  upon  which  he  relied.  (White  v. 
Whitcomb,  490.) 

4.  Section  4174,  Bevised  Statutes,  provides  that  a  defendant  may 
•demur  to  the  complaint  on  seven  separate  and  distinct  grounds, 
the  second  being  "that  plaintiff  has  no  legal  capacity  to  sue," 
and  the  sixth  is,  "that  the  complaint  does  not  state  facts  suffi- 
-cient  to  constitute  a  cause  of  action. '  *  The  clear  intent  of  the  pro- 
visions of  that  section  is,  if  one  desires  to  demur  to  a  complaint 
•on  the  ground  that  the  plaintiff  has  no  legal  capacity  to  sue,  ho 
must  so  state  in  his  demurrer,  and  cannot  raise  the  question  of  the 
legal  capacity  of  the  plaintiff  to  sue  on  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action.  (Valley  Lumber  etc  Co. 
y.  Driessel,  662.) 

5.  Where  the  complaint,  on  its  face,  shows  the  want  of  capacity 
of  the  plaintiff  to  sue,  the  question  of  want  of  capacity  cannot  be 
raised  by  demurrer  on  the  ground  that  the  complaint  faUs  to  state 
A  cause  of  action.     (Valley  Lumber  etc.  Co.  v.  Driessel,  662.) 
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6.  The  demurrer  must  be  eonfined  to  the  specific  grounda  stated 
therein.     (Valley  Lumber  etc.  Co.  v.  Driessel,  662.) 

7.  Where  a  pleader  wishes  to  avail  himself  of  a  statatorj  privi- 
lege or  right  granted  on  particular  facts,  such  facts  must  be  al- 
leged in  the  complaint.     (Sherwood  v.  Stephens,  399.) 

POLICE  OFFICERS. 
See  Municipal  Corporations,  40-42. 

POLL  TAX. 
See  Taxation. 

PBELIMINABY   HEABINa. 

1.  Held,  that  there  was  sufficient  evidence  in  this  ease  to  war- 
rant the  committing  magistrate  to  hold  the  petitioner  for  trial 
in  the  district  court.     (In  re  Squires,  624.) 

2.  In  a  preliminary  examination,  the  state  is  not  bound  to  pro- 
duce all  of  its  evidence,  and  if  it  produces  sufficient  to  satisfy 
the  committing  magistrate  that  a  crime  has  been  committed,  and 
that  there  is  reasonable  or  probable  cause  to  believe  that  the  peti- 
tioner committed  it,  it  is  the  dutj  of  the  magistrate  to  hold  the 
petitioner  for  trial.     (Squires,  In  re,  624.) 

3.  Bj  "reasonable  or  probable  cause,''  is  meant  such  evidence 
as  would  lead  a  reasonable  person  to  believe  that  the  accused  party 
has  probably  or  likely  committed  the  offense  charged.  (Squires, 
In  re,  624.) 

4.  In  a  preliminary  examination,  the  state  is  not  required  to 
establish  the  guilt  of  the  petitioner  beyond  a  reasonable  doubt,  and 
the  phrase,  "reasonable  or  probable  cause,"  as  used  in  subdivision 
7  of  section  8354,  Bevised  Statutes,  is  not  equivalent  to  the  phrase. 
** beyond  a  reasonable  doubt."     (Squires,  In  re,  624.) 

6.  Held,  that  it  appears  from  the  evidence  that  a  public  offense 
had  been  committed,  and  that  there  was  sufficient  cause  to  believe 
the  petitioner  guilty  thereof.  That  being  true,  the  conmiitting 
magistrate  did  not  abuse  his  discretion  in  holding  the  petitioner  ta 
appear  for  trial     (Squires,  In  re,  624.) 

PROBATE  COURT. 
See  Judges. 

PROCESS. 
See  Courts;  Judgment!,  1-4. 


Digiti 


ized  by  Google 


Index.  857 

PUBLIC  LANDS. 

1.  "Under  the  provisions  of  section  2294  of  the  Revised  Statutes 
of  the  United  States  as  amended  by  act  of  March  11,  1902  (32  U. 
S.  Stats,  at  Large,  64),  the  clerk  of  the  district  court  who  takes 
homestead  or  other  land  proofs  must  do  so  in  his  official  capacity, 
and  all  fees  collected  by  him  for  such  service,  whether  for  '  *  prepar- 
ing the  deposition''  or  administering  the  oath  and  affixing  the 
jurat,  are  provided  for  by  the  statute,  and  are  collected  by  him  in 
his  official  capacity  and  by  virtue  of  his  office,  and  must  be  ac- 
counted for  and  paid  over  to  the  county.  (Bhea  v.  Board  of 
County  Commissioners,  59.) 

2.  Where  the  secretary  of  the  interior  under  a  contest  proceeding 
between  W.  and  the  probate  judge  on  behalf  of  townsite  claimants 
has  found  as  a  fact  that  W.'s  claim  to  the  land  in  controversy 
was  prior  to  that  of  the  townsite  claimants,  this  court  would  not 
be  justified  in  holding  that  W.  held  the  title  thereto  procured  from 
the  government  as  trustee  for  the  townsite  claimants.  (White  v. 
Whitcomb,  490.) 

3.  Under  the  provisions  of  section  2387,  Revised  Statutes  of  the 
United  States,  land  settled  upon,  occupied  and  used  for  townsite 
purposes  and  for  trade  and  business  is  not  subject  to  entry  under 
the  homestead  lavtrs  of  the  United  States.  (White  v.  Whitcomb, 
490.) 

4.  In  this  matter,  the  secretary  of  the  interior  has  found  as 
a  fact  that  W.'s  claim  to  said  land  was  prior  to  that  of  the  town- 
site  claimants  and  for  that  reason  this  court  would  not  be  justified 
in  holding  that  W.  held  said  legal  title  as  trustee  for  the  townsite 
claimants.     (White  v.  Whitcomb,  490.) 

PUBLICATION   OF   SUMMONS. 
See  Courts. 

RAILROADS. 
Where  there  is  a  substantial  conflict  in  the  evidence  as  to 
whether  the  engineer  on  a  railway  train  could  have  seen  livestock  on 
the  track  ahead  of  his  train,  and  could  have,  with  the  exercise  of 
reasonable  diligence  and  care,  stopped  his  train  prior  to  striking 
the  stock,  and  injuring  and  killing  them,  the  verdict  of  the  jury  and 
judgment  entered  thereon  will  be  sustained  on  appeaL  (Mc- 
Kissick  ▼.  Oregon  Short  Line  Railway  Co.,  195.) 

See  Carriers;  Mandamus,  8-12. 

RAPE. 
Ill  General. 

1.  In  a  prosecution  for  rape,  the  state  may  prove  by  the  prose- 
eutrix  and   other   witnesses   that  she   made  complaint  soon  after 
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the  com  mission  of  the  alleged  act,  and  show  when,  when  and  to 
whom  and  under  what  circumstances  she  made  complaint  and  her 
appearance,  demeanor  and  physical  condition  at  the  time  she  made 
complaint,  but  the  details  of  the  conversations  had  and  name  of 
the  person  accused  bj  her  may  not  be  given  by  the  witness.  (State 
Y.  Fowler,  317.) 

2.  Statements  and  complaint  made  by  a  member  of  proseea* 
triz's  family  to  third  persons  as  to  the  commission  of  the  of- 
fense are  not  admissible  in  evidence  on  a  trial  for  rape.  (State  ▼• 
Fowler,  317.) 

3.  In  a  prosecution  for  n\pe,  where  the  female  was  nnder  no 
legal  disability  to  give  consent,  it  is  error  for  the  court  to  in- 
struct the  jury  that:  ''The  acts  of  sexual  intercourse  being  ad- 
mitted, the  burden  of  showing  that  they  were  committed  with  the 
consent  of  the  woman  without  force  or  violence  or  threat  ia  upon 
the  defendants."     (State  v.  Fowler,  317.) 

4.  Where  the  offense  of  rape  is  charged  as  having  been  com- 
mitted on  a  female  who  was  not  under  any  legal  disability  to 
give  consent  to  the  act,  the  state  must  show  beyond  a  reasonable 
doubt  not  only  sexual  intercourse,  but  that  it  was  committed  without 
the  consent  and  against  the  will  of  the  woman.  (State  v.  Fowler, 
817.) 

5.  The  f^ct  that  the  prosecutrix  received  and  accepted  money 
from  her  assailant  after  the  perpetration  of  the  offense,  while 
a  circumstance  admissible  in  behalf  of  the  defendant,  ia  of  itself 
not  sufficient  to  prove  consent  and  absolvfl  the  defendant  from 
guilt.     (State  v.  Fowler,  317.) 

Assavlt  with  Intent  to  Commit  Rape, 

6.  An  information  charging  the  crime  of  assault  with  intent  to 
commit  rape,  which  alleges  that  the  defendant  did  assault  tba 
prosecutrix  with  intent  to  have  sexual  intercourse  with  her  "will- 
fully, feloniously,  violently,  unlawfully  and  against  her  will,  wish, 
consent  and  resistance, ' '  sufficiently  alleges  the  intent  to  accomplish 
the  felonious  act  by  force  and  violence.     (Stato  t.  Neil,  539.) 

7.  When  the  charge  is  assault  with  intent  to  commit  rape,  the 
intent  of  the  defendant  at  the  time  of  the  assanlt  must  be  judged 
of  and  determined  by  his  acts,  conduct  and  declarations  at  the 
time  of  the  commission  of  the  alleged  offense,  and  the  question 
of  the  intent  with  which  the  assault  was  made  is  one  of  fact  to 
be  determined  by  the  jury.     (State  ▼.  Neil,  639.) 

8.  In  order  to  warrant  a  conviction  of  the  crime  of  assault  with 
intent  to  commit  rape,  the  stato  must  prove  beyond  a  reasonable 
doubt  that  the  defendant  made  an  assault  upon  the  prosecutrix 
with  intent  to  use  such  force  aa  might  bo  necessary  in  order  to 
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have  carnal  knowledge  of  her,  against  her  will  and  without  her 
consent.     (State  v.  Neil,  539.) 

9.  Evidence  of  complaint  made  bj  the  prosecutrix  to  third  per- 
ties  soon  after  the  assault,  considered,  and  held  proper  and  ad- 
missible.    (State  ▼.  Neil,  539.) 

10.  All  the  instructions  given  in  a  case  should  be  read  and  con- 
sidered together  as  a  whole,  and  if  when  so  considered  thej  fairlj 
present  to  the  jury  the  law  of  the  case,  the  judgment  will  not  be 
reversed  on  account  of  some  specific  portion  of  the  instructions, 
when  taken  alone,  being  incomplete  or  obscure.  (State  v.  Neil, 
639.) 

'  11.  An  instruction  which  tells  the  jury  that  if  after  considering 
all  the  evidence  they  ''have  a  reasonable  and  abiding  doubt  of 
defendant's  guilt,"  they  should  acquit  him,  is  not  so  prejudicial 
as  to  warrant  a  reversal  of  the  judgment.  The  word  ''abiding," 
however,  should  not  be  inserted  in  such  an  instruction.  (Stata 
Y.  NeU,  539.) 

BECORDS.. 
See  Tenants  in  Common;  Vendor  and  Vendee,  1-3. 

BEFERENCE. 
Where  the  court  has  appointed  a  referee  for  the  purpose  of 
taking  testimony  and  "making  findings  of  fact  as  to  the  book  ae- 
count  of  defendant,  and  reporting  the  same  to  the  court,"  and  after 
the  referee's  report  and  upon  the  trial  of  the  case  defendant  offers 
to  prove  credits  to  which  he  is  entitled  that  were  not  contained  in 
the  books  submitted  to  the  referee  and  not  reported  upon,  it  is  error, 
for  the  court  to   reject  such  evidence.     (Morris  y.  Lemp,   116.) 

REMOVAL  OF  CAUSES. 

1.  Where  a  litigant  seeks  and  procures  a  removal  of  a  case  from 
the  state  court  to  a  federal  court,  and  thereafter  pursues  his  remedy 
in  the  latter  court,  and  it  is  finally  determined  that  the  federal 
court  has  acted  without  jurisdiction  and  that  the  case  has  never 
been  legally  and  regularly  removed  from  the  stat^  court,  and  he 
thereafter  takes  up  his  case  where  he  left  off  in  the  state  court, 
the  bar  of  the  statute  and  rules  of  court  limiting  the  time  in  which 
to  pursue  his  remedy  on  appeal  will  be  held  to  run  against  him  the 
same  as  if  he  had  never  sought  to  prosecute  his  remedy  in  another 
forum.     (Mills  v.  American  Bonding  Co.,  556.) 

2.  Where  a  party  undertakes  to  remove  a  cause  commenced  in 
the  state  court  to  the  United  States  court,  and  the  cause  is  re- 
manded on  the  ground  that  the  United  States  court  acquired  no 
jurisdiction  of  the  cause  by  such  attempted  removal,  the  party 
undertaking  such  removal  must  take  the  consequences  of  the  same. 

(Finney  v.  American  Bonding  Co.,  534.) 
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BEPLEVIN. 

1.  Beplevin  will  not  lie  to  recover  gambling  devices  known  as 
"slot  machines, "  the  same  being  incapable  of  use  for  anj  purpose 
except  in  violation  of  the  anti-gambling  law.  (Act  Feb.  6,  1899; 
Bess.  Laws,  1899,  p.  309.)     (Mullen  &  Ck).  v.  Mosely,  457.) 

2.  A  litigant  will  not  be  heard  in  a  court  of  justice  to  wage  his 
action  against  an  officer  of  the  law  over  the  right  of  possession  of 
an  instrument  or  device  designed  and  intended  only  for  use  in  the 
commission  of  crime.     (Mullen  &  Co.  v.  Moslej,  457.) 

3.  Under  all  the  facts  of  this  case  the  defendants  are  entitled 
to  recover  their  costs.     (Campbell  v.  First  National  Bank,  95.) 

4.  In  an  action  in  replevin  for  a  band  of  sheep,  where  the  sheep 
are  taken  from  the  defendants  and  placed  in  the  possession  of  the 
plaintiff,  and  he  retains  possession  thereof,  and  the  action  is  tried 
UQon  the  question  as  to  how  many  of  such  sheep  the  defendants 
were  entitled  to  the  possession  of,  or,  in  case  a  recovery  cannot  be 
had,  the  value  of  said  sheep,  and  the  damages  sustained  bj  the 
defendants  by  reason  of  the  plaintiff  having  taken  possession  of 
them,  and  the  jury  found,  that  the  defendants  were  entitled  to  one 
hundred  and  eighty-three  head  of  said  sheep,  and  that  the  value 
thereof  was  $551,  and  that  the  defendants  had  sustained  damages 
in  the  sum  of  $62.01  by  reason  of  the  plaintiff  so  taking  them,  a 
judgment  being  entered  on  such  verdict  to  the  effect  that  the  de- 
fendants have  and  recover  from  the  plaintiff  one  hundred  and  eighty- 
three  head  of  sheep,  or,  in  case  recovery  cannot  be  had,  $551,  the 
value  of  said  sheep,  and  for  the  further  sum  of  $62.01  as  damages, 
the  verdict  is  sufficient  to  sustain  the  judgment.  (Campbell  v. 
First  National  Bank,  95.) 

5.  Under  the  provisions  of  section  4453,  Bevised  Statutes,  in  an 
action  in  claim  and  delivery,  where  the  property  has  been  deliver^ 
to  the  plaintiff  and  the  defendants  claim  a  return  thereof,  judg- 
ment for  the  defendant  may  be  for  the  return  of  the  property,  or 
the  value  thereof  in  case  a  return  cannot  be  had,  and  for  damages 
for  taking  and  withholding  the  same.  (Campbell  v.  First  National 
Bank,  95.) 

6.  Under  the  facts  of  this  case  it  would  have  been  proper  to 
have  determined  the  number  of  sheep  which  the  plaintiff  was  entitled 
to  the  possession  of,  but  as  the  sheep  were  already  in  the  possession 
of  the  plaintiff,  and  by  cross-complaint  of  the  defendants  they  had 
alleged  that  they  were  entitled  to  the  possession  of  said  sheep,  and 
the  case  is  tried  upon  the  question  as  to  how  many  of  such  sheep 
the  defendants  were  entitled  to  have  returned  to  them,  a  judgment 
having  been  rendered  accordingly  without  seasonable  objection  on 
the  part  of  the  plaintiff  as  to  the  form  of  the  verdict  and  the 
judgment,  they  will  be  sustained.  (Campbell  ▼.  First  National 
Bank,  95.) 


Digitized  by  LjOOQIC 


Index.  861 

SAL  ABIES. 
See  Judges. 

SALOONS. 
See  Intoxicating  Liquors;    Schools   and   School   Districts. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 
JHstrihution  of  License  Money  and  Fines. 

1.  Under  the  provisions  of  section  2231,  Revised  Statutes,  as 
amended  hj  act  of  February  9,  1899,  it  is  made  the  duty  of  city 
and  village  officers  to  pay  one-half  of  all  moneys  collected  within 
the  limits  of  their  respective  municipalities  from  fines  or  penalties 
and  for  liquor  and  other  licenses  to  the  trustees  of  the  school  dis- 
trict or  districts  within  the  limits  of  which  the  municipal  corpora- 
tion is  situated,  and  the  fact  that  a  school  district  comprises  a 
larger  territory  than  that  embraced  within  the  city  or  village  is  no 
excuse  or  reason  for  a  failure  to  pay  over  such  moneys.  (School 
District  No.  27   v.  Village  of  Twin  Falls,  471.) 

2.  The  title,  ''An  act  to  amend  section  twenty-four  of  an  act 
entitled,  'An  act  to  provide  for  the  organization,  government  ami 
powers  of  cities  and  villages,'  approved  February  10,  1899,"  given 
the  act  of  March  9,  1903  (Sees.  Laws  1903,  p.  432),  is  a  sufficient 
compliance  with  the  requirements  of  section  16,  article  3  of  the 
state  constitution,  to  authorize  the  amendment  and  change  made  in 
section  24  as  therein  enacted.  (School  Dist.  No.  27  v.  Village  of 
Twin  Falls,  471.) 

8e(toff  and  Counterclaim, 

3.  Where  it  is  understood  between  the  parties  that  the  defendant 
should  make  a  settlement  and  pay  a  commission  man  for  selling  real 
estate,  and  also  pay  all  taxes  against  such  real  estate  and  render 
certain  services  for  the  plaintiff,  such  claims  are  a  valid  offset  or 
counterclaim  against  the  promissory  notes  of  the  defendant  owned 
by  the  plaintiff  and  sued  on  in  the  action,  and  it  was  error  for  the 
court  to  instruct  the  jury  that  the  defendant  was  not  entitled  to  a 
credit  on  said  notes  until  he  had  given  the  plaintiff  a  statement  of 
said  claim  and  asked  for  credit  on  said  notes.  (Binker  v.  Lauer, 
163.) 

See  Husband  and  Wife,  3. 

SHERIFFS. 
When  it  is  made  to  appear  that  the  sheriff  is  disqualified  from 
the  service  of  any  process  in  his  county,  the  office  is  disqualified,  and 
it  is  error  to  permit  any  deputy  of  such  sheriff  to  serve  any  process 
wherein  the  sheriff  is  disqualified.     (State  v.  Barber,  65.) 
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SPECIFIC  PERFORMANCE. 

1.  Under  the  provisions  of  said  eontract,  K.  and  C,  the  parties 
thereto,  both  being  residents  of  this  state  at  the  time  the  contract 
was  entered  into,  were  to  form  a  corporation,  and  as  it  appears 
from  the  record,  C.  organized  the  plaintiff  corporation  under  the 
laws  of  the  state  of  Washington  without  the  consent  of  K.  Held, 
that  the  organization  of  the  plaintiff  corporation  was  not  a  com- 
pliance with  the  terms  of  said  contract,  and  that  K.  had  a  right, 
under  the  terms  of  said  contract,  to  insist  on  the  organization  of 
■uch  corporation  under  the  laws  of  the  state  of  Idaho.  (Oljmpia 
Mining  Co.  v.  Kerns,  514.) 

2.  Where  an  action  is  brought  for  the  specific  performance  of 
a  contract,  in  order  to  recover  the  plaintiff  must  show  that  he  has 
performed  all  of  the  provisions  of  the  contract  to  be  performed  bj 

him,   or    that  he  is    able,  ready  and    willing  to   perform  them. 

(Olympia  Mining  Co.  ▼.  Kerns,  514.) 

S.  Where  the  judgment  and  decree  does  not  require  the  per- 
formance of  conditions  precedent  in  a  contract  before  declaring 
the  specific  performance  of  the  contract,  the  judgment  will  be  set 
aside.     (Olympia  Mining  Co.  t.  Kerns,  514.) 

4.  Held,  under  the  provisions  of  the  contract  sued  on,  the  ap- 
pellant Kerns  was  entitled  to  receive  from  the  corporation  stipu- 
lated to  be  organized  one-tenth  of  the  capital  stock  fullj  paid  up, 
and  nonassessable  imtil  after  all  the  other  nine-tenths  of  the  capital 
stock  of  the  corporation  had  paid  ten  cents  per  share  to  said  cor- 
poration for  the  development  of  the  mining  claims  involved  in  this 
ease.     (Olympia  Mining  Co.  v.  Kerns,  514.) 

5.  In  this  case  all  of  the  material  issues  presented  bj  the  plead- 
ings should  have  been  determined  by  the  findings  of  fact  and  judg- 
ment.    (Olympia  Mining  Co.  v.  Kerns,  514.) 

SUMMONS. 
See  Process. 

SUNDAY. 
Sunday  Best  Law, 

1.  In  the  exercise  of  its  police  power,  a  state  may  prohibit  th« 
conduct  of  business  on  Sunday.     (State  v.  Dolan,  693.) 

2.  The  title  of  the  act  of  March  12,  1907,  "An  act  to  set  apart 
Sunday  as  a  day  of  public  rest;  to  provide  for  the  closing  of  sa- 
loons and  other  places  of  business  on  Sunday;  to  prohibit  the 
selling,  giving  away  or  disposing  of  any  spirituous,  vinous,  malt  or 
intoxicating  liquors  on  Sunday;  to  provide  for  the  closing  of  places 
of  public  amusement  and  prohibiting  horse-racing  on  Sunday;  and 
to  provide  for  the  punishment  of  those  guilty  of  violating  the  prs- 


Digitized  by  LjOOQIC 


Index.  863 

SUNDAY  (Continued). 

visions  of  this  act,  and  providing  for  the  disposal  of  all  fines  col- 
lected under  the  terms  of  this  act,"  does  not  violate  article  3,  sec- 
tion 16,  of  the  constitution  of  this  state,  which  provides,  *  *  Every  act 
shall  embrace  but  one  subject  and  matters  properlj  connected 
therewith,  which  subject  should  be  expressed  in  the  title,"  etc. 
(State  V.  Dolan,  693.) 

3.  The  act  of  March  12,  1907,  prohibiting  keeping  open  on  Sun- 
day for  the  purpose  of  trade,  etc.,  any  shop,  store,  building,  or  place 
of  business  whatever,  and  exempting  hotels,  restaurants,  livery- 
stables,  stores  in  selling  medicine  and  supplies  for  the  sick,  under- 
takers, news-stands  in  the  quiet  sale  and  delivery  of  papers  and  mag- 
azines, nonintoxicating  refreshments,  candies  and  cigars,  and  pro- 
hibiting saloons  from  opening  or  the  sale  of  intoxicating  liquor  on 
Sunday,  and  prohibiting  the  opening  of  a  theater,  playhouse,  dance- 
house,  racetrack,  merry-go-round,  circus,  or  show,  concert  saloon, 
billiard  or  pool-room,  bowling-alley,  variety-hall,  or  any  such  place 
of  public  amusement,  prohibiting  horse-racing  on  Sunday,  and  pro- 
viding penalties  for  vioUitions  of  the  act  and  prescribing  the  duties 
of  the  prosecuting  attorney  as  to  such  prosecutions,  does  not  take 

.  property  without  due  process  of  law,  does  not  violate  the  bill  of 
rights,  is  not  special  or  local  legislation,  does  not  discriminate  be- 
tween different  persons,  and  is  not  unfair  or  unreasonable  under 
the  constitution.     (State  v.  Dolan,  693.) 

4.  The  legislature  is  the  judge  of  a  proper  classification  under 
a  Sunday  rest  law,  and  its  discretion  will  not  be  interfered  with, 
unless  such  law  violates  some  provision  of  the  constitution.  (State 
V.  Dolan,  693.) 

5.  A  law  declaring  Sunday  a  day  of  rest  is  not  unconstitutional, 
because  it  does  not  prohibit  all  kinds  of  labor  on  Sunday.  (State 
V.  Dolan,  693.) 

TAXATION. 

Road  Poll  Tax^-^oUedion  and  Enforcement. 

1.  In  an  action  by  a  county  to  recover  a  road  poll  tax  from 
a  corporation  due  the  county  from  an  employee,  the  appeal  may 
be  taken  by  the  county  and  in  the  name  of  the  county,  as  the  county 
is  the  party  in  interest.  (Kootenai  Ck)unty  v.  Hope  Lumber  Co., 
262.) 

2.  Held,  under  the  facts  of  this  case,  that  the  board  of  county  com- 
missioners authorised  the  prosecuting  attorney  to  take  this  api>eal. 
(Kootenai  County  v.  Hope  Lumber  Co.,  262.) 

3.  The  certificate  of  the  clerk  to  the  transcript  held  sufficient. 
(Kootenai  County  v.  Hope  Lumber  Co.,  262.) 

4.  The  payment  of  the  costs  in  a  case  which  has  been  decided 
against  the  county  is  not  a  bar  to  the  prosecution  of  an  appeal 
by  the  county.     (Kootenai  County  v.  Hope  Lumber  Co.,  262.) 
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5.  After  a  eorporation  or  an  emplojer  has  become  liable  for 
the  payment  of  the  road  poll  tax  of  an  employee,  the  proseeuting 
attorney  of  the  county  may,  in  the  name  of  the  connty,  bring  an 
action  to  recover  such  tax  if  the  eorporation  or  person  liable  there- 
for refuses  to  pay  the  same.  (Kootenai  County  y.  Hope  Linmber 
Co.,  262.) 

6.  Under  the  provisions  of  section  901,  Revised  Statutes,  eor 
porations  or  other  employers  of  residents  in  a  highway  district 
may  be  made  responsible  for  the  road  poll  tax  assessed  against 
their  employees,  by  proper  notice  being  given  to  the  employer  or 
managing  agent;  provided  that  at  the  time  such  notice  is  given,, 
or  thereafter,  the  employer  becomes  indebted  to  the  employee. 
(Kootenai  County  v.  Hope  Lumber  Co.,  262.) 

7.  Under  the  provisions  of  section  1  of  an  aet  entitled,  "An 
Act  Providing  for  the  Collection  of  Boad  Poll  Taxes''  (Sess.  Laws 
1899,  p.  392),  the  legislature  has  provided  another  method  or  man- 
ner for  collecting  road  poll  taxes,  by  seizure  and  sale  of  personal 
property.  That  method  is  simply  an  additional  one  for  the  col- 
lection of  road  poll  taxes,  and  does  not  repeal  the  provisions  of 
said  section  901.     (Kootenai  County  v.  Hope  Lumber  Co.,  262.) 

TENANTS  IN  COMMON. 
Where  one  cotenant  takes  a  deed  conveying  to  him  a  part  of 
the  real  estate  owned  by  said  cotenants  and  records  said  deed  in 
the  proper  office,  such  recordation  is  notice  of  the  cotenant 'a  claim 
to  such  real  estate.     (Ames  v.  Howes,  756.) 

TITLE  OF  STATUTE. 
See  Intoxicating  Liquors,  9-12. 

TOWNSITES. 
See  Municipal  Corporations;  Public  Lands. 

TRANSCRIPT. 
See  Appeal  and  Error. 

TRESPASS. 
Pleadings — Amendment — Default. 

1.  Where  plaintiff  commences  his  action  and  alleges  facts  which 
constitute  a  common-la^  action  in  trespass  for  cutting  and  removing 
timber  from  the  lands  of  the  plaintiff  and  removing  soil  from  his 
premises,  and  after  answer  files  an  amended  complaint  alleging  sub- 
stantially the  same  cause  of  action  and   r.taiming  treble  damages 
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under  the  provisions  of  section  4531,  Bevised  Statutes,  the  amend- 
ment is  proper  and  does  not  so  change  the  original  cause  of  action 
as  to  authorize  the  striking  of  the  amended  complaint  from  the 
files  on  the  ground  that  it  constitutes  a  new  cause  of  action.  The 
cause  of  action  is  the  same  in  both  cases;  the  facts  pleaded  and 
the  grounds  upon  which  recovery  must  be  had  are  the  same  in  both 
cases,  and  the  statute  authorizing  treble  damages  in  no  way  affects 
the  cause  of  action,  but  merely  goes  to  the  relief  to  be  granted 
in  case  the  plaintiff  establishes  his  case.  (Eklund  v.  B.  B.  Lewis 
Lumber  Co.,  581.) 

2.  In  an  action  under  the  provisions  of  section  4531,  Bevised 
Statutes,  for  trespass,  a  defendant  by  his  default  admits  the  truth 
of  an  allegation  in  the  complaint  that  the  trespass  was  ' '  wrongful, 
unlawful,  willful  and  malicious."  (Eklund  v.  B.  B.  Lewis  Lum- 
ber Co.,  581.) 

TBIAL. 
Instructions  to  Jury, 

1.  Where  the  court  fully  and  fairly  instructs  the  jury  on  aU 
the  issues  revealed  in  the  prosecution,  it  is  not  error  to  refuse  re- 
quests for  Instructions  offered  by  appellant.  (State  v.  Barber, 
65.) 

2.  Held,  that  the  instructions  properly  define  the  term  "pre- 
ponderance of  the  evidence."     (Whitney  v.  Cleveland,  558.) 

Comments  by  Court, 

3.  It  is  highly  improper  for  a  trial  judge  to  comment  on  the 
evidence  and  make  statements  of  fact  in  the  presence  of  the  jury, 
or  to  discuss  in  their  presence  the  inference  and  conclusion  to  be 
arrived  at  from  certain  facts  that  have  been  proven;  the  jurors  are 
the  sole  judges  of  the  evidence  and  of  the  conclusions  to  be  reached 
therefrom.     (McKissick  v.  Oregon  Short  Line  By.  Co.,  195.) 

4.  It  is  improper  for  a  trial  court  to  comment  on  the  evidence 
produced  before  the  jury  or  to  suggest  to  the  jury  what  fact 
is  proven  or  disproven  by  the  evidence.     (State  v.  Fowler,  317.) 

Findings, 

5.  Under  the  conditions  of  the  pleadings  in  this  case:  Held,  that 
the  following  findings  of  fact  are  sufficient  to  support  a  judgment 
of  dismissal  in  favor  of  defendant:  "That  plaintiff  did  not  pur- 
chase or  pay  for  the  30,000  shares  which  plaintiff  claims  defendant 
holds  in  trust  for  bim;  that  the  allegations  of  plaintiff  ^s  complaint 
herein  are  not  supported  by  the  evidence  and  are  untrue;  that 
the  allegations  of  defendant's  affirmative  defense  are  proven  and 
true."     (Wilkinson  v.  Bethel,  746.) 
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TBIAL  (Continued). 

6.  Failure  to  find  on  all  the  material  issues  upon  whicb  evidence 
was  introduced  is  error  for  which  a  new  trial  will  be  i^i^^^^^^^ 
(Bro^Ti  V.  Macej,  451.) 

7.  Where  a  judgment  is  entered  upon  findings  which  do  not  de- 
termine all  the  material  issues  raised  by  the  pleadings  with  re- 
spect to  which  evidence  was  introduced,  the  decision  is  against  law, 
and  a  new  trial  may  be  granted  on  that  account.  (Brown  t. 
Macey,  451.) 

8.  Where  the  defendant's  answer  and  cross-complaint  present  no 
materia]  and  substantial  issues,  and  *  findings  made  thereon, 
whether  in  favor  of  or  against  the  contention  of  the  defendant, 
would  not,  as  a  matter  of  law,  alter  the  judgment,  it  is  unnecessary 
to  make  findings  thereon,  and  a  failure  to  do  so  is  not  error  for 
which  a  new  trial  will  be  granted.     (Brown  v.  Macey,  451.) 

9.  Where  the  court  fails  to  find  on  all  of  the  material  issues  made 
by  the  pleadings,  the  judgment  must  be  reversed,  unless  a  finding 
opon  such  issues  would  not  affect  the  judgment  entered.  (Stats 
▼.  Baird,  126.) 

See  Jury. 

TRUSTS. 

1.  Held,  that  the  demurrer  to  the  complaint  was  properly  sus- 
tained.    (Ames  V.  Howes,  756.) 

2.  The  trust  alleged  in  the  complaint  is  an  implied  trust,  or  one 
arising  from  an  implication  of  law,  and  was  not  an  express  trust 
ereated  by  the  direct  and  positive  acts  of  the  parties.  (Ames 
Y.  Howes,  756.) 

3.  Express  trusts  are  not  within  the  operation  of  the  statute 
of  limitations,  but  trusts  which  arise  from  an  implication  of  law 
or  constructive  trusts  are  within  the  operation  of  the  statute  of 
limitations.     (Revised  Statutes,  sec.  4036.)     (Ames  ▼.  Howes,  756.) 

4.  Where  one  party  has  acquired  the  legal  title  to  property  to 
which  another  has  the  better  right,  a  court  of  equity  will  convert 
him  into  a  trustee  of  the  true  owner,  and  compel  him  to  convey 
the  legal  title  to  the  equitable  owner.     (White  y.  Whitcomb,  4SK).) 

VEKDOB  AND   VENDEE. 
Bewrds — Bona  Fide  Purchaser, 

1.  One  who  purchases  real  estate  without  any  knowledge  or 
notice  that  the  same  has  been  previously  conveyed  to  another  party, 
and  pays  &  valuable  consideration  therefor,  and  duly  records  his 
conveyance  prior  to  the  recording  of  the  previously  executed  deed, 
takes  a  good  title  to  the  property  so  conveyed,  and  may  maintain 
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ejectment  against  sneh  prior  porebaser  who  goes  into  possession  sub- 
sequent to  the  plaintiff's  purchase.  (Froman  v.  Madden,  138.) 
2.  Under  the  provisions  of  section  3001  of  the  Revised  Statutes, 
"every  conveyance  of  real  property  other  than  a  lease  for  a  term 
not  exceeding  one  year  is  void  as  against  any  subsequent  purchaser 
or  mortgagee  of  the  same  property,  or  any  part  thereof,  in  good 
j  '  faith  and  for  a  valuable  consideration,  whose  conveyance  is  first  duly 
recorded."     (Froman  v.  Madden,  138.) 

^  3.  One   who   has    notice    or   knowledge   of   a   previous    sale    of 

real  property,  or  who  has  notice  or  knowledge  of  such  facts  and 
circumstances  as  would  lead  a  reasonably  prudent  man  to  discover 
that  a  previous  sale  had  been  made,  is  not  a  purchaser  in  good  faith 
within  the  meaning  of  section  3001,  Bevised  Statutes.  (Froman 
V.  Madden,  138.) 

Construction  of  Contract  to  8eU  Land. 

4.  In  the  construction  of  a  contract  that  possessed  on  its  face 
a  patent  ambiguity,  it  should  be  construed  and  interpreted  in  the 
light  of  the  facts  and  circumstances  surrounding  its  making. 
(Kroeger  v.  Good,  184.) 

5.  Where  it  appears  that  K.  was  desirous  of  purchasing  a  certain 
lot  or  tract  of  land,  and  went  to  G.,  B.  &  S.,  who  were  real  estate 
agents,  and  they  informed  him  that  they  had  a  letter  from  the  owner 
in  which  she  offered  to  take  $1,700  for  the  tract,  and  that  they 
would  endeavor  to  procure  it  for  him  for  $1,760,  $100  to  be  paid 
down,  and  the  balance  to  be  paid  as  soon  as  the  deed  could  be 
procured;  thereupon,  G.,  B.  &  S.  communicated  with  the  owner,  and 
informed  her  that  they  had  a  purchaser  at  $1,700;  she  thereupon 
refused  to  take  less  than  $2,000  for  said  land,  and  so  informed 
them  by  letter,  which  letter  was  exhibited  to  K.;  they  thereafter, 
at  the  request  of  K.,  had  further  communication  with  the  owner  in 
regard  to  the  matter,  and  she  absolutely  refused  to  convey  the  lot 
for  less  than  $2,000;  they  thereupon  tendered  K.  back  the  $100, 
which  he  refused  to  accept.  Held,  under  the  facts  and  circumstances 
of  the  case,  that  K.  is  only  entitled  to  the  return  of  the  $100,  as 
G.,  B.  &  S.  acted  in  perfect  good  faith,  and  did  all  in  their  power 
to  procure  the  title  of  said  land  for  K.     (Kroeger  v.  Good^  184.) 

i  VILLAGES. 

See  Municipal  Corporations. 

WATEBS  AND   WATEB   COMPANIES. 
Jhstp  and  lAdbUity  of  Water  Company  to  Consumers, 

1.  Where  the  water  company  has  fixed  the  rates  for  which  it  will 
supply  consumers  with  water  for  domestic  purposes,  but  no  rate  has 
been  fixed  in  the  manner  prescribed  by  the  statute,  and  a  consumer 
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offers  and  tenders  the  company  the  monthly  rate  fixed  hj  it  and 
demands  that  he  be  supplied  with  water,  the  eompany  will  not  be 
allowed  to  defend  upon  the  ground  that  no  rate  has  ever  been  fixed 
in  the  manner  prescribed  by  law,  as  the  primary  duty  of  causing 
the  rate  to  be  established  in  the  manner  prescribed  by  law  rests 
upon  the  company.     (Bothwell  v.  Consumers'  Company,  568.) 

2.  All  the  mains  and  laterahi  of  a  water  system  within  the  fran- 
chise limit  belong  to  the  company  owning  the  franchise,  and  it  is 
the  duty  of  the  company  to  construct  the  same  at  its  own  expense 
and  connect  with  the  pipes  of  the  property  owner  at  the  line  of  his 
property  and  the  limit  of  its  franchise.  (Bothwell  v.  Consumers' 
Co.,  568.) 

3.  Where  a  lot  owner  constructs  a  building  on  his  property 
and  places  water-pipes  and  fixtures  therein,  and  extends  the  same  to 
the  street  adjoining,  and  thereupon  tenders  to  the  water  company 
the  monthly  rent  charged  by  it,  it  becomes  the  duty  of  the  com- 
pany to  make  the  necessary  tap  and  connections  and  furnish  the 
property  owner  with  water  as  demanded.  (Bothwell  v.  Con- 
sumers' Co.,  568.) 

Action  Against    Water  Company — Joinder  of  Parties  and   Causes  of 
Actions. 

4.  Where  an  action  is  brought  by  fourteen  plaintiffs  to  compel 
a  water  company  to  deliver  them  a  sufficient  amount  of  water  to 
properly  irrigate  their  lands,  each  owning  and  holding  his  land 
separately  and  each  having  a  separate  written  contract  with  the 
water  company,  whereby  said  company  agreed  to  furnish  each  all 
the  water  that  was  necessary  to  irrigate  his  land,  and  the  com- 
plaint is  demurred  to  on  the  ground  of  a  misjoinder  of  parties 
plaintiff  and  causes  of  action,  the  court  erred  in  not  sustaining  such 
demurrer.     (Creer  v.  Bancroft  Land  and  Irrigation  Co.,  407.) 

5.  The  principal  question  involved  in  this  case  is  the  quantity 
of  water  which  the  appellant  is  required  to  deliver  to  each  of  the 
plaintiffs  under  its  written  contract  with  them,  and  does  not  involve 
the  construction  of  the  contract.  (Creer  v.  Bancroft  Land  etc.  Co., 
407.) 

6.  This  is  a  different  action  from  an  ordinary  water  suit  to 
determine  the  rights  of  several  appropriators  from  the  same 
stream,  as  in  the  latter  case  each  appropriator  would  have  to  bring 
an  action  against  each  of  the  other  appropriators  in  order  to  fully 
settle  and  determine  his  right;  and  for  that  reason  may  bring  his 
action  against  all  appropriators  from  the  same  stream;  while  in  the 
case  at  bar,  the  rights  of  each  of  the  respondents  could  be  settled 
in  one  suit  by  an  action  brought  by  him  against  the  appellant. 
(Creer  v.  Bancroft  Land  etc.  Co.,  407.) 

7.  In  this  case,  the  main  question  is,  How  much  water  is  neces- 
sary to  properly  irrigate  the  land    of    each    of    the    defendants t 
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while  in  the  ordinary  water  suit  nnmerouB  questions  must  be  de- 
termined, the  date  of  appropriation,  the  amount  of  the  appropria- 
tion, the  amount  of  the  water  necessary  to  irrigate  the  lands,  and 
other  questions.     (Creer  v.  Bancroft  Land  etc.  Co.,  407.) 

8.  Held,  that  the  demurrer  to  the  complaint  should  have  been 
sustained  on  the  ground  of  misjoinder  of  parties  plaintiff  and 
causes  of  action.     (Creer  t.  Bancroft  Land  etc.  Co.,  407.) 

Sights  of  Appropriators. 

9.  A  prior  appropriator  of  the  water  of  a  stream  may  divert  and 
use  the  amount  of  water  to  which  he  is  legally  entitled,  but  when 
he  has  once  done  so,  he  may  not  dam  the  stream  below  him,  or  hinder 
or  impede  the  flow  of  the  remaining  waters  of  the  stream  to  tho 
headgate  of  the  next  appropriator.     (Van  Gamp  v.  Embry,  202.) 

10.  The  fact  that  a  stream  in  its  original  native  condition  was 
dammed  so  as  to  cause  the  waters  to  percolate  through  and  sub- 
irrigate  adjacent  meadow  lands  will  not  of  itself  justify  the  owner 
of  such  lands  in  maintaining  the  stream  dammed  in  such  condition 
to  the  injury  of  other  appropriators,  but  may,  on  the  other  hand,  bo 
sufficient  to  initiate  a  right  for  a  quantity  of  the  waters  of  such 
stream  adequate  for  the  surface  irrigation  of  the  lands  previously  so 
subirrigated  therefrom.     (Van  Camp  v.  Emery,  202.) 

11.  The  appropriators  and  users  of  the  waters  ?rithin  this  state 
will  be  required  and  commanded  to  so  divert,  use  and  apply  the 
waters  as  to  secure  the  largest  duty  and  greatest  service  therefrom. 

(Van  Camp  v.  Emery,  202.) 

Injury  to  Property  hy  Overfiow, 

12.  Held,  that  the  evidence  fails  to  show  total  destruction  of  the 
value  of  the  land  in  controversy.  (Young  v.  Extension  Ditch  Co., 
174.) 

13.  In  actions  of  this  kind,  the  principle  of  actual  compensation 
governs,  and  the  damages  awarded  must  be  confined  to  the  actual 
damages  sustained.     (Young  v.  Extension  Ditch  Co.,  174.) 

14.  Such  damages  must  be  proved  with  some  degree  of  certainty, 
and  cannot  be  left  to  the  guess,  conjecture  or  speculation  of  the 
jury,  as  in  cases  of  tort  against  the  person.  (Young  v.  Extension 
Ditch  Co.,  174.) 

15.  If  land  is  taken  or  the  value  thereof  totally  destroyed,  the 
.   owner  is  entitled  to  recover  the  actual  cash  value  of  the  land  at  the 

time  of  the  taking  or  destruction,  with  legal  interest  thereon  to  the 
tinle  of  the  trial.     (Young  v.  Extension  Ditch  Co.,  174.) 

16.  If  the  land  is  permanently  injured,  but  not  totally  destroyed, 
the  owner  will  be  entitled  to  recover  the  difference  between  the 
actual  cash  value  of  the  land  at  a  time  immediately  preceding  tho 
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eonBttmmation  of  the  injury  and  the  aetual  cash  Talue  of  the  land 
in  the  eondition  it  was  immediately  after  the  injury,  with  legal  in- 
terest thereon  to  the  time  of  the  trial.  (Young  t.  Extension  Diteh 
Co.,  174.) 

17.  If  land  is  temporarily,  but  not  permanently,  injured,  the  owner 
is  entitled  to  recover  the  amount  neeeeeary  to  repair  the  injury, 
with  legal  interest  thereon  to  the  time  of  the  triaL  (Young  t. 
Extension  Ditch  Co.,  174.) 

18.  Where  the  land  is  not  injured,  but  the  owner  is  preyented  from 
raising  a  crop,  the  rental  value  of  the  land,  with  legal  interest  there- 
on, is  the  measure  of  damages.  (Young  y.  Extension  Ditch  Co., 
174.) 

WITNESSES. 

1.  It  is  immaterial  what  the  duties  of  a  witness  in  a  certain 
occupation  may  be,  the  only  question  being  what  hia  opportunities 
were  for  knowing  whereof  he  testifies.     (State  ▼.  Barber,  65.) 

Z.  It  is  not  error  to  permit  a  witness  to  testify  as  to  his  financial 
interest  in  the  result  of  the  suit.  Such  evidence  goes  to  the  credi- 
bility of  the  witness.     (Steve  v.  Bonners  Ferry  Lumber  Co.,  302.) 

S.  In  the  examination  of  an  ignorant  and  illiterate  witne» 
who  does  not  understand  the  English  language  nor  the  methods 
of  taking  testimony  in  oourt  procedure,  greater  latitude  should  he 
alloired  than  in  the  examination  of  the  average  witness.  (State  ▼. 
Fowler,  317.) 

4.  A  party  producing  a  witness  "may  contradict  him  by  other 
evidence,  and  may  also  show  that  he  has  made  at  other  times 
statements  inconsistent  with  his  present  testimony,''  but  a  prose- 
cutor should  not  propound  questions  to  a  witness  for  the  merd 
purpose  of  discrediting  him  where  he  is  not  prepared  to  show  soeb 
inconsistency.     (State  v.  Fowler,  317.) 

5.  The  accused  may  show  feeling  of  hatred  toward  him  of  any 
witness  for  the  prosecution,  in  order  that  the  jury  may  determine 
to  what  extent  the  witness  may  color  his  testimony  in  favor  of  the 
prosecution.     (State  v.  Barber,  65.) 

6.  Impeaching  questions  should  not  be  permitted  unless  a  proper 
foundation  is  laid  therefor.     (Whitney  v.  Cleveland,  558.) 

7.  Section  7668  of  the  Bevised  Statutes  of  1887  requires  that 
the  names  of  witnesses  for  the  prosecution  shall  be  indorsed  on  the 
indictment,  and  it  is  error  to  permit  a  witness  to  testify  unless' his 
name  appears  in  the  indictment  or  information,  even  though  snch 
witness  be  called  in  rebuttal.  The  same  requirement  ^s  made  as  to 
information.     (Sess^  Laws  1890,  p.  125.)     (State  ▼.  Barber,  65.) 
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